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MEMORANDA. 

In  the  Vacation  after  Hilary  Term,  Francis  Whitmarshj 
Esq.,  of  Grays  Inn,  Charles  Purton  Cooper^  and  Richard 
Sudden  Crowder,  Esqs.,  of  Lincoln's  Inn,  Biggs  Andrews^ 
Esq.,  of  the  Middle  Temple,  and  Francis  Newman 
RogerSf  George  Chilton^  and  John  Evans^  Esqs.,  of  the 
Inner  Temple,  were  appointed'  his  Majesty's  Counsel. 
John  JerviSf  Esq.,  of  the  Middle  Temple,  at  the  same 
time  received  a  patent  of  precedence. 

In  the  course  of  the  same  Vacation,  Thomas  CoUman^ 
Esq.,  of  the  Inner  Temple,  one  of  his  Majesty's  Counsel, 
was,  on  the  resignation  of  Sir  Stephen  Gaselee^  appointed 
one  of  the  Judges  in  the  Court  of  Common  Pleas; 
and,  some  time  afterwards,  he  received  the  honour  of 
knighthood. 
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APPENDIX. 


ORDERS  Jar  better  regulating  the  Hearing  of  Causes 
and  other  Matters  in  the  Court  qfChancefy. 

COURT  OF  CHANCERY. 

5th  May,  1837. 

The  Right  Honourable  Charles  Christopher 
Lord  CoTTENHAM,  Lord  High  Chancellor  of 
Great  Britam,  by  and  with  the  advice  and 
assistance  of  the  Right  Honourable  Henry 
Lord  Langdale,  Master  of  the  Rolls,  and  the 
Right  Honourable  Sir  Lancelot  Shadwell, 
Vice-Chancellor  of  England,  doth  hereby 
order  and  direct  in  manner  following ;  that  is 
to  say, — 

I.  That,  from  and  after  the  20 th  day  of  May  now  1837. 
instant,  every  original  information  or  bill  of  complaint  May  5. 
filed  in  the  High  Court  of  Chancery,  shall  (at  the 
option  of  the  party,  informant  or  complainant,  by  or 
on  whose  behalf  the  information  or  bill  shall  be  filed)  Chancery. 
be  distinctly  marked  at  or  near  the  top  or  upper  part 
thereof^  either  with  the  words  "  Lord  Chancellor,"  or 
with  the  words  "  Master  of  the  Rolls:"  And  that  the 
Six  Clerk  and  Clerk  in  Court,  to  whom  the  filing  of 
the  information  or  bill  belongs,  shall,  in  the  books  and 
indexes  in  which  the  same  shall  be  entered,  add  to  the 
entr}'  thereof  such  distinguishing  words  or  mark  as  may 
make  it  appear  from  such  entry  whether  the  inform- 
ation or  bill  is  marked  with  the  words  "  Lord  Chan- 
cellor," or  with  the  words  "  Master  of  the  Rolls:"  and 
that,  from  and  after  the  said  20th  day  of  May,  the  Six 
Clerks  and  Clerks  in  Court  are  not  to  file  any  original 
information  or  bill  of  complaint  which  shall  not  be 
marked  in  the  manner  hereinbefore  directed. 

II.  That,  in  every  cause  in  which  the  original  in- 
formation or  bill  shall  be  marked  with  the  words  *'  Lord 
Chancellor,"  or  with  the  words  "  Master  of  the  Rolls," 
the  Six  Clerk  to  whom  it  belongs  to  give  or  sign  the 
certificate  that  the  cause  is  ready  for  iieuring  shall,  upon 
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ii  ORDERS   IN   CHANCERY. 

1837.        being  applied  to  for  such  certificate,  see  that  the  same 

^  — ^z  ■■  '^      certificate  is  marked,  or  cause  the  same  to  be  marked, 

Okders       yf\iY^  the  words  "  Lord  Chancellor,"  or  with  the  words 

(^    ^     Y     "  Master  of  the  Rolls,"  in  conformity  with   the  like 

words  marked  on  the  original  information  or  bill. 

III.  That,  in  every  cause  now  in  Court,  but  which 
has  not  yet  been  set  down  for  hearing,  the  Clerk  in 
Court  who,  on  the  behalf  of  the  informant,  or  of  the 
plaintiff  or  defendant,  shall,  at  any  time  after  the  20th 
day  of  May  instant,  apply  to  the  Six  Clerk  to  set  down 
the  cause  for  hearing,  or  for  the  certificate  that  the 
cause  is  ready  for  hearing,  shall  state  or  certify  to  such 
Six  Clerk  whether  any  orders  or  order  disposing  of  any 
pleas  or  plea,  demurrers  or  demurrer,  or  any  special 
orders  or  order  upon  merits  shewn  by  answer  or  by 
affidavit,  liavc  or  has  been  made  in  the  cause,  or  (in  case 
no  such  order  as  aforesaid  has  been  made)  whether  the 
party  on  whose  behalf  the  application  is  made  desires 
the  cause  to  be  heard  before  the  Lord  Chancellor  or 
the  Master  of  the  Rolls ;  and  in  case  the  Clerk  in  Court 
so  applying  shall  certify  that  any  such  order  as  afore- 
said has  been  made  by  the  Lord  Chancellor  or  Vice- 
Chancel  lor,  and  not  by  the  Master  of  the  Rolls,  or  that 
such  orders  as  aforesaid  have  been  made  by  both  the 
Lord  Chancellor  or  Vice-Chancellor  and  the  Master  of 
the  Rolls,  but  that  the  last  of  such  orders  has  been 
made  by  the  Lord  Chancellor  or  Vice-Chancellor,  or 
(in  case  no  such  order  has  been  made  in  the  cause)  that 
the  party  desires  the  cause  to  be  heard  before  the  Lord 
Chancellor,  the  Six  Clerk  giving  the  certificate  shall 
see  that  the  same  certificate  is  marked,  or  shall  cause 
the  same  to  be  marked,  with  the  words  "  Lord  Chan- 
cellor;" and  the  Six  Clerk  and  Clerk  in  Court  shall 
cause  the  entries  of  the  cause  in  their  books  and  indexes 
to  be  marked  with  such  distinguishing  words  or  marks 
us  shall  signify  that  the  cause  is  to  be  heard  before  the 
Lord  Chancellor;  and  in  case  the  Clerk  in  Court  so 
applying  as  aforesaid  shall  certify  that  an)'  such  order  as 
aforesaid  has  been  made  by  the  Master  of  the  Rolls,  and 
not  by  the  Lord  Chancellor  or  Vice-Chancellor,  or  that 
such  orders  as  aforesaid  have  been  made  by  both  the 
Lord  Chancellor  or  Vice-Chancellor  and  the  Master  of 
the  Rolls,  but  that  the  last  of  such  orders  has  been  made 
by  the  Master  of  the  Rolls,  or  (in  case  no  such  order  as 
aforesaid  has  been  made  in  the  cause)  that  the  party 
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Ill 


desires  the  cause  to  be  heard  before  the  Master  of  tlie 
Rolls,  the  Six  Clerk  giving  the  certificate  shall  see  that 
die  same  certificate  is  marked,  or  shall  cause  the  same 
to  be  marked,  with  the  words  *^  Master  of  the  Rolls ; " 
and  the  Six  Clerk  and  Clerk  in  Court  shall  cause  the 
entries  of  the  cause  in  their  books  and  indexes  to  be 
marked  with  such  distinguishing  words  or  marks  as 
shall  signify  that  the  cause  is  to  be  heard  before  the 
Master  of  the  Rolls. 


1837. 
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Chancer  V, 


IV.  That  the  R^istrars  of  the  Court,  and  the  Se- 
cretaries of  the  Lord  Chancellor  and  of  the  Master  of 
the  Rolls,  are  not  at  any  time  after  the  said  20th  day 
of  May  instant,  to  set  down  to  be  heard  any  cause  in 
which  the  certificate  of  the  cause  being  ready  for  hearing 
shall  not  be  marked  in  the  manner  directed  by ^the  2d 
and  Srd  Orders,  and  are  not,  after  the  date  of  these 
Orders,  to  set  down  to  be  heard  before  the  Master  of 
the  Rolls  any  cause,  further  directions,  or  exceptions, 
which  is  or  are  now  set  down  to  be  heard  before  the 
Lord  Chancellor,  and  are  not,  without  special  order  of 
the  Lord  Chancellor,  to  set  down  to  be  heard  before 
the  Lord  Chancellor  any  cause,  further  directions,  or 
exceptions,  which  is  or  are  now  set  down  to  be  heard 
before  the  Master  of  the  Rolls. 

V.  That  in  every  petition  praying  that  a  day  may 
be  appointed  for  arguing  a  plea  or  demurrer  put  in  to 
any  information  or  bill  filed  on  or  after  tlie  said  20th 
day  of  May,  it  shall  be  stated  whether  the  information 
or  bill  to  which  such  plea  or  demurrer  is  put  in  is 
marked  with  the  words  ^*  JLiord  Chancellor,"  or  with 
the  words  *^  Master  of  the  Rolls." 

VL  That,  from  and  after  the  said  20th  day  of  May 
instant,  the  several  causes  and  matters  hereinafter  men- 
tioned, not  already  set  down,  shall  be  set  down  to  be 
heard  before  the  Lord  Chancellor,  and  shall  not  without 
special  order  of  the  Lord  Chancellor  be  set  down  to 
be  heard  before  the  Master  of  the  Rolls. 

1.  Every  plea  or  demurrer,  and  all  exceptions  in  any 
cause  in  which  the  information  or  bill  shall  be  marked 
with  the  words  "  Lord  Chancellor,"  or  in  which  the 
entries  of  the  cause  in  the  Six  Clerks'  books  shall  be  so 
marked  as  to  signify  that  the  same  is  to  be  heard  before 
the  Lord  Chancellor. 
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2.  Everv  cause  in  which  the  certificate  of  the  cause 
being  ready  for  hearing  shall  be  marked  with  the  words 
«  Lord  Chancellor." 

3.  Every  cause  requiring  to  be  heard  for  further 
directions,  or  on  the  equity  reserved,  and  in  which  the 
Master's  report  has  been  or  shall  be  made,  or  a  trial  at 
law  has  been  or  shall  be  had,  or  the  certificate  of  a  court 
of  common  law  has  been  or  shall  be  obtained  in  pur- 
suance of  a  decree  or  order  pronounced  by  the  Lord 
Chancellor  or  Vice-Chancellor. 

4.  Every  exception  or  set  of  exceptions  taken  to  any 
report  made  by  a  Master  in  ordinar)',  in  pursuance  of  a 
decree,  or  an  order  of  reference  (not  being  an  order 
obtained  as  of  course),  made  by  the  Lord  Chancellor  or 
the  Vice-Chancellor. 

VIL  That,  from  and  after  the  said  20th  day  of  May 
instant,  every  petition  presented  or  motion  made  under 
or  pursuant  to  the  liberty  to  apply  contained  in  any 
decree  or  decretal  order  of  the  Lord  Chancellor  or  Vice- 
Chancellor,  shall,  as  to  petitions,  be  addressed  to  and 
set  down  to  be  heard  before  the  Lord  Chancellor,  and 
shall,  as  to  motions,  be  made  before  the  Lord  Chancellor 
or  Vice-Chancellor;  and  that  no  such  petition  or  motion 
shall,  without  special  order  of  the  Lord  Chancellor,  be 
addressed  to  or  made  before  the  Master  of  the  Rolls. 


VI IL  That  all  such  pleas,  demurrers,  causes,  further 
directions,  exceptions,  and  petitions,  to  be  so  set  down 
to  be  heard  before  the  Lord  Chancellor,  as  hereinbefore 
is  directed,  shall  be  heard  and  determined  in  the  same 
manner,  and  be  subject  to  the  same  rules,  as  pleas, 
demurrers,  causes,  further  directions,  exceptions,  and 
petitions  set  down  before  the  Lord  Chancellor,  have 
heretofore  been  heard  and  determined. 

IX.  That,  from  and  after  the  said  20th  day  of  May 
instant,  all  interlocutory  applications  by  way  of  motion 
or  petition  (other  than  applications  for  orders  of  course), 
shall,  in  the  several  eases  hereinafter  mentioned,  be 
made  to  the  Lord  Chancellor  or  to  the  Vice-Chancellor, 
and  shall  not,  without  special  order  of  the  Lord  Chan- 
cellor, be  made  to  the  Master  of  the  Rolls  ;  viz.  in  the 
several  cases  following :  — 

1.  Where  the  original  information  or  bill  is  marked 
with  the  words  "  Lord  Chancellor." 
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2*  Where  the  cause  has  not  been  set  down  for  hear- 
ing, and  any  order  disposing  of  any  plea  or  demurrer  or 
any  special  order  upon  merits,  shewn  by  answer  or  by 
affidavit,  has  been  made  in  the  cause  by  the  Lord  Chan- 
cellor or  Vice-Chancellor,  and  no  such  order  has  been 
made  by  the  Master  of  the  Rolls. 

3.  Where  the  cause  has  not  been  set  down  for  hear- 
ing, and  orders  disposing  of  pleas  or  demurrers,  or  special 
orders  upon  merits  shewn  by  answer  or  affidavit,  have 
been  made  by  both  the  Lord  Chancellor  or  Vice-Chan- 
cellor and  the  Master  of  the  Rolls,  but  the  last  of  such 
orders  was  made  by  the  Lord  Chancellor  or  Vice-Chan- 
cellor. 

4.  Where  the  cause  has  been  set  down  for  hearing 
before  the  Lord  Chancellor,  either  for  original  hearing 
or  for  further  directions,  or  on  the  equity  reserved. 

5.  Where  the  decree  or  last  decretal  order  was  made 
by  the  Lord  Chancellor  or  Vice-Chancellor,  except  in 
cases  where  the  decree  or  last  decretal  order  was  made 
by  the  Lord  Chancellor  on  a  re-hearing  of  a  decree  or 
decretal  order  made  by  the  Master  of  the  Rolls. 

X.  That,  from  and  after  the  said  20th  day  of  May 
instant,  the  several  causes  and  matters  hereinafter  men- 
tioned, not  already  set  down,  shall  be  set  down  to  be 
heard  before  the  Master  of  the  Rolls,  and  shall  not, 
otherwise  than  for  the  purpose  of  re-hearing,  be  set 
down  to  be  heard  before  the  Lord  Chancellor. 

1.  Every  plea  or  demurrer,  and  all  exceptions  in  any 
cause  in  which  the  information  or  bill  shall  be  marked 
with  the  words  *^  Master  of  the  Rolls;"  or  in  which 
the  entries  of  the  cause  in  the  Six  Clerks'  books  shall 
be  so  marked  as  to  signify  that  the  same  is  to  be  heard 
before  the  Master  of  the  Rolls. 

2.  Every  cause  in  which  the  certificate  of  the  same 
being  ready  for  hearing  shall  be  marked  with  the  words 
•*  Master  of  the  Rolls." 

S.  Every  cause  requiring  to  be  heard  for  further 
directions  or  on  the  equity  reserved,  and  in  which  the 
Master's  report  has  been  or  shall  be  made,  or  a  trial  at 
law  has  been  or  shall  be  had,  or  the  certificate  of  a 
Court  of  Common  Law  has  been  or  shall  be  obtained, 
in  pursuance  of  a  decree  or  order  pronounced  by  the 
Master  of  the  Rolls. 

4.  Every  exception,  or  set  of  exceptions,  taken  to  any 
report  made  by  a  Master  in  ordinary,  pursuant  to  a  de- 
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cree  or  an  order  of  reference  (not  being  an  order  obtained 
as  of  course)  made  by  the  Master  of  the  Rolls. 

XL  That,  from  and  after  the  said  20th  day  of  May 
instant,  every  petition  presented,  or  motion  made,  under 
or  pursuant  to  the  liberty  to  apply  contained  in  any 
decree  or  decretal  order  of  the  Master  of  the  Rolls, 
shall  be  addressed  to  and  set  down  to  be  heard,  or  shall 
be  made,  before  the  Master  of  the  Rolls:  and  that, 
except  for  the  purpose  of  re-hearing  an  order  of  the 
Master  of  the  Rolls,  no  such  petition  or  motion  shall  be 
addressed  to  or  made  before  the  Lord  Chancellor. 

XIL  That,  from  and  after  the  said  20th  day  of  May 
instant,  all  interlocutory  applications,  by  way  of  motion 
or  petition  (other  than  applications  for  orders  of  course), 
shall,  in  the  several  cases  hereinafter  mentioned,  be 
made  to  the  Master  of  the  Rolls,  and  shall  not,  except 
for  the  purpose  of  re-hearing  an  order  of  the  Master  of 
the  Rolls,  be  made  to  the  Lord  Chancellor ;  viz.  in  the 
several  cases  following :  — 

1.  Where  the  original  information  or  bill  is  marked 
with  the  words  ^'  Master  of  the  Rolls." 

2.  Where  the  cause  has  not  been  set  down  for  hear- 
ing, and  any  order  disposing  of  any  plea  or  demurrer, 
or  any  special  order  upon  merits  shewn  by  answer  or 
affidavit,  has  been  made  in  the  cause  by  the  Master  of 
the  Rolls,  and  no  such  order  has  been  made  by  the 
Lord  Chancellor  or  Vice-Chancellor. 

S.  Where  the  cause  has  not  been  set  down  for  hear- 
ing, and  orders  disposing  of  pleas  or  demurrers,  or 
special  order  upon  merits  shewn  by  answer  or  affidavit, 
have  been  made  by  both  the  Lord  Chancellor  or  Vice- 
Chancellor  and  the  Master  of  the  Rolls,  but  the  last 
of  such  orders  has  been  made  by  the  Master  of  the 
Rolls. 

4.  Where  the  cause  has  been  set  down  for  hearing 
before  the  Master  of  the  Rolls,  either  for  original  hear- 
ing or  for  further  directions,  or  on  the  equity  reserved, 
and  is  not  now  set  down  to  be  so  heard  before  the 
Lord  Chancellor. 

5.  Where  the  decree  or  last  decretal  order  was  made 
by  the  Master  of  the  Rolls  or  by  the  Lord  Chancellor, 
on  the  re-hearing  of  a  decree  or  decretal  order  of  the 
Master  of  the  Rolls. 
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XIII.  That  the  above  Orders  as  to  interlocutory 
applications  shall  not  extend  to  any  applications  for 
orders  of  course,  nor  to  any  petitions  presented,  or 
notices  of  motion  given*  before  the  18th  day  of  May 
instant. 
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XIV.  That  all  applications  for  orders  of  course  to 
be  obtained  on  petition  or  motion  shall  and  may  be 
made  in  the  same  manner  in  all  respects  as  if  the  above 
Orders  bad  not  been  made ;  but  as  to  all  cases  in  which, 
according  to  the  9th  preceding  Order,  interlocutory  ap- 
plications (other  than  applications  for  orders  of  course) 
are  directed  to  be  made  before  the  Lord  Chancellor  or 
Vice-Chancelior,  if  any  order  nisi,  upon  which  cause 
against  making  the  order  absolute  is  to  be  shewn  to  the 
(>)urt,  shall  be  obtained  as  of  course  from  the  Master 
of  the  Rolls,  such  cause  shall  be  shewn  before  the 
Lord  Chancellor  or  Vice-Chancellor ;  and  if  any  order 
of  reference  to  the  Master  in  ordinary  shall  be  obtained 
as  of  course  from  the  Master  of  the  Rolls,  and  the 
Master's  report  pursuant  to  such  order  of  reference 
shall  be  excepted  to,  the  exceptions  thereto  shall  be 
heard  before  the  Lord  Chancellor  or  the  Vice-Chan- 
cellor: and  in  all  cases  in  which,  according  to  the  12th 
preceding  Order,  interlocutory  applications  (other  than 
applications  for  orders  of  coarse)  are  directed  to  be 
inade  before  the  Master  of  the  Rolls,  if  any  order  nisi, 
upon  which  cause  against  making  the  order  absolute  is 
to  be  shewn  to  the  Court,  shall  be  obtained  as  of  course 
from  the  Lord  Chancellor  or  Vice-Chancellor,  such 
cause  shall  be  shewn  before  the  Master  of  the  Rolls ; 
and  if  any  order  of  reference  to  the  Master  in  ordinary 
shall  be  obtained  as  of  course  from  the  Lord  Chan- 
cellor or  Vice-Chancellor,  and  the  Master's  report 
pursuant  to  such  order  of  reference  shall  be  excepted 
to,  the  exceptions  thereto  shall  be  heard  before  the 
Master  of  the  Rolls. 

XV.  That,  in  the  interval  between  the  close  of  the 
sittings  after  any  term  and  the  commencement  of  the 
sittings  before  or  at  the  beginning  of  the  next  ensuing 
term,  applications  for  special  orders  may  be  made  to 
any  Judge  of  the  Court  in  the  same  manner  as  if  these 
Orders  had  not  been  made ;  but  that  the  orders  which 
shall  be  made  in  any  such  interval  by  the  Lord  Chan- 
cellor, or  by  the  Master  of  the  Rolls,  or  by  the  Vice- 
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Chancellor,  shall,  if  not  made  hy  the  Judge  to  whom  the 
application,  if  made  during  the  ordinary  sittings  of  the 
Court,  would  have  been  made  pursuant  to  the  direc- 
tions contained  in  these  Orders,  be  marked  as  having 
been  made  for  such  Judge,  and  shall  in  the  future  pro- 
ceedings of  the  cause  be  deemed  to  be  the  order  of  such 
Judge  in  all  respects  save  this, — that  no  order  so  made 
by  one  Judge  for  another  under  the  circumstances 
aforesaid  shall  be  re-heard  for  the  purpose  of  being  dis- 
charged or  varied  otherwise  than  by  the  Lord  Chan- 
cellor. 


XVI.  That,  from  and  after  the  said  20th  day  of 
May  instant,  all  matters  which,  under  and  by  virtue  of 
any  Act  of  Parliament  or  otherwise,  the  Court  hath 
jurisdiction  to  hear  and  determine  in  a  summary  way, 
and  which  shall  be  in  the  first  instance  brought  under 
the  consideration  of  the  Court  upon  a  petition  presented 
to  the  Lord  Chancellor,  shall  in  any  subsequent  stage 
of  the  proceedings  respecting  the  same  matters  be  heard 
and  determined  by  the  Lord  Chancellor  or  Vice-Chan- 
cellor ;  and  that  no  petition  respecting  the  same  matters 
in  any  subsequent  stage  of  the  proceedings  relating 
thereto,  shall,  without  special  order  of  the  Lord  Chan- 
cellor, be  set  down  to  be  heard  before  the  Master  of  the 
Rolls ;  and  that  all  such  matters  as  aforesaid  which  shall 
be  in  the  first  instance  brought  under  the  consideration 
of  the  Court  upon  a  petition  to  the  Master  of  the  Rolls, 
shall,  in  any  subse(}uent  stage  of  the  proceedings  re- 
specting tlie  same  matters,  be  heard  and  determined  by 
the  Master  of  the  Rolls ;  and  that  no  petition  respect- 
ing the  same  matters  in  any  subsequent  stage  of  the 
proceedings  relating  thereto,  shall,  otherwise  than  for 
the  purpose  of  re-hearing  an  order  of  the  Master  of 
the  Rolls,  be  set  down  to  be  heard  before  the  Lord 
Chancellor. 
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CRAWSHAY  V.  THORNTON.  im«- 

April  n.  f5. 
ST. 

IS  was  a  bill  of  interpleader.    The  Plaintiffi  were         1S97. 
the  persons  who^  fi>r  some  years  previously  to  the 


month  of  August  18S4,  constituted,  together  with  William  A. 
CrceoDshai/^   since  deceased,    the  firm   of  Richard  and  ^^  ^^  ^^^ 
WiUiam  Craemshay  and  O).,   but  who  now  constituted  Co,  who  were 

the  firm  of  Richard,  WiUiam,  and  George  Cramhay  and  and  afterwards 

Qq^  directed  them 
to  deliver  it 
to  C,  CU  applied  to  B.  and  Co.  to  know  the  particulars  of  the  iron  held  hy  them 
on  his  account;  and  B,  and  Co.  then  wrote  a  letter  to  C,  saying,  that  in  com- 
pliance with  his  request,  they  annexed  a  note  of  the  landing  weights  of  the  iron 
transferred  into  his  name  by  A*  and  now  held  by  them  {B,  and  Co.)  at  hu  (C.'s) 
disposal.  B,  and  Co.  subsequently  received  notice  from  2>.  that  the  iron  belongea 
to  bhn,  and  that  it  had  been  deposited  with  A.  as  an  agent  for  sale,  and  that  he 
had  without  authori^  pledged  it  to  C.  B,  and  Co.  then  filed  a  bill  of  interpleader 
against  C  and  D. :  Held,  on  demurrer,  (afBraiing  the  decision  of  the  court  below) 
that  after  B.  and  Co.'s  letter  to  C  they  could  not  maintain  a  bill  of  interpleader 
against  him. 

Of  two  Defendants  to  a  bill,  one  only  demurred,  and  the  demurrer  having  been 
allowed  by  the  Vice-Chancellor,  the  Plaintiff  appealed.  The  order  for  setting 
down  the  appeal  was  served  on  the  other  Defendant's  solicitor,  who  afterwards 
received  a  letter  from  the  Plaintiff's  solicitor,  asking  him  whether  he  would  con- 
sent to  have  the  appeal  advanced  3  and  that  Defendant  appeared  upon  the  argu- 
ment, but  was  not  allowed  to  be  heard :  Held,  that  he  was  not  entitled  to  the  costs 
of  his  appearance. 
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Co.  The  Defendants  were  Hemy  Sykes  TJiomton  and 
Pavel  Daniloff  Banilcff.  The  bill  stated,  that  the 
Plaintiffs  had  for  some  years  carried  on  business  as  iron 
merchants  in  London^  in  partnership,  and  that  they  had 
and  have  a  bonded  yard  for  foreign  iron,  and  have  also 
acted  as  wharfingers ;  and  that  hi  and  prior  to  the  year 
1831,  the  persons  constituting  the  firm  of  W.  and  T. 
Baikes  and  Co.,  of  London^  were  in  the  habit  of  deposit- 
ing foreign  iron  in  the  Plaintiffs*  yard  for  safe  custody. 
The  bill  then  stated,  that,  in  the  year  1832,  certain 
specified  parcels  of  iron  were  deposited  with  the  Plain- 
tiffs by  W.  and  T.  Raikes  and  Co.,  and  that,  in  the  early 
part  of  the  year  1833,  an  order  in  writing  was  brought 
to  the  Plaintiffs,  signed  by  W.  and  T.  Baikes  and  Co., 
requiring  the  Plaintiffs  to  weigh  and  deliver  the  iron ; 
that  the  order  did  not  specify  the  name  of  the  person 
to  whom  the  iron  was  to  be  delivered,  but  that  a  verbal 
message  was  left  that  the  same  "  was  for  Mr.  T^ioniton" 
The  bill  then  stated,  that  no  application  having  been 
made  for  the  delivery  of  the  iron,  one  of  the  Plaintiffs 
wrote,  in  pencil,  in  the  book  of  his  firm  which  contained 
an  account  of  the  iron,  the  name  "  Thornton "  against 
each  of  the  parcels  mentioned  in  the  order.  The  bill 
fuither  stated,  that,  in  March  1834,  application  was 
made  to  the  Plaintifis  by  Henry  Sykes  Thornton^  to 
know  the  particulars  of  the  iron  which  the  Paintiffs 
held  on  his  account;  and  that  one  of  the  Plaintiffs 
having  thereupon  ascertained  from  Richard  Mee  Raikes^ 
who  then  carried  on  the  business  of  the  firm  of  W,  and 
T.  Raikes  and  Co.,  that  H.  S.  Thornton  was  the  person 
in  whose  favour  the  order  for  delivery  had  been  given, 
wrote  in  the  book  of  the  Plaintiffs'  firm,  which  con- 
tained the  particulars  of  the  iron,  against  the  entry  of 
each  of  the  parcels,  the  following  words  and  figures, 
viz.  "  8th  March  1834,  transferred  to  H.  S.  Thorfiton;" 
and  that  the  Plaiiitiffsi    at   the   same   time,  wrote   or 

caused 
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csnsed  to  be  written  to  Thornton  a  letter  in  the  follow- 
ing words :  — 

"  George  Yardj  8th  March  1834. 

**  Sir,  •—  In  compliance  with  your  request,  we  annex  a 

note  of  the  landing  weights  of  the  various  parcels  ofccND 

iron,  transferred  into  your  name  by  Messrs.  Wi  and  T. 

Baiies  and  Co.,  and  now  held  by  us  at  your  disposal. 

«  We  are,  &c., 

^^  JRichard  and  W.  Crcmshay  and  Co. 
S.  Thomtonj  Esq/' 


1836. 
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The  bill  then  stated  that  22.  M»  Raikes  became  bank- 
mpt  in  October  1834,  but  that  neither  he  nor  his  as- 
signees claimed  any  interest  in  the  matters  in  question. 
The  bill  then  stated,  that  on  the  8th  of  October  1 834, 
the  Plaintiffs  received  from  Messrs.  Lemm^  and  Co., 
merchants,  a  letter  in  the  following  words :  — 

^  Messrs.  22.  and  W.  Crcpmshay  and  Co. 

"  1.  Finsbmy  Circus^  1834. 
^  Crentlemen,  —  You  will  please  to  take  notice  that 
the  whole  of  the  cc  ND  iron,  lying  at  your  wharf,  is  the 
property  of  Messrs.  P.  Hanilqff  and  A.  Ijubinqff\  of  St. 
PeierAvrg^  and  that  Messrs.  W.  and  T.  Baikes  and  Co. 
were  agents  to  them  for  the  sale  thereof,  and  had  no 
power  to  pledge  the  same.  Learning,  however,  that 
Messrs.  fV.  and  T.  Raikes  have  pledged  certain  part  of 
die  above  iron  to  Messrs.  WiUiams^  Deacon^  Labouchere^ 
and  Co.  (a),  and  that  you  have  the  authority  of  the 
latter  to  hold  such  iron  at  their  disposal,  we  beg  to 
inform  you  that  their  authority  is  nugatory,  and  you 
are  hereby  required  to  treat  it  as  a  nullity,  and  not  to 

part 
(a)  H.  S,  Thornton  was  a  partner  in  this  firm. 

B  2 
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1836.        part  with  the  possession  of  any  part  oFsuch  CCND  iron, 
)!^^^^^^     but  hold  the  whole  thereof  at  the  disposal  of  Messrs. 
V.  p.  Danilqff'  and  A.  Tjubincff^  for  whose  house  we  have 

Thointok.    the  honour  to  be,  &c 

'^  John  Louis  Lemmi  and  Co." 

The  bill  then  alleged,  that  Pavel  Baniloff  Danilqff), 
being  the  P.  Danilqff' mentioned  in  the  letter  of  Lemme 
and  Co.,  carries  on  business  at  St.  Petersburg  under  the 
firm  of  P.  Danilqff  and  A.  lAibinqfff  and  claims  the  said 
iron,  and  is  now  resident  out  of  the  jurisdiction  of  the 
Court  The  bill  went  on  to  state  that,  in  the  month  of 
December  18S4,  Thornton  attended  at  the  Plaintifis' 
counting-house,  and  tendered  to  the  Plaintiffit  their 
charges  in  respect  of  the  iron,  and  demanded  the  deli- 
very of  it;  and  that,  on  the  22d  of  January  1835, 
LemmSf  as  the  agent  on  behalf  of  Danilqff^  attended  at 
the  Plaintiffs'  counting-house,  and  delivered  to  the 
Plaintiflb  the  following  notice  in  writing :  — 

^*  To  Messrs.  R,  and  W.  Crcmshay  and  Co. 

*'  Gentlemen,  —  As  the  agent  for  and  on  the  behalf 
of  Pavel  Danilqff^  of  St.  Petersburg,  in  the  empire  of 
Bussiaf  trading  under  the  style  or  firm  of  P.  Danilqff' 
and  A.  Lubinqff,  I  hereby  demand  of  you  the  delivery 
of  the  under-mentioned  goods,  the  property  of  the  said 
Pavel  Danilqff  Danilqff^  viz.'*  [here  followed  the  par- 
ticulars of  the  iron]  ^^  and  I  hereby  tender  you,  as  such 
agent  of  the  said  Pavel  Danilqff  Danilqff,  the  sum  of 
200/.,  and  such  other  sum  or  sums  of  money  as  may  be 
due  or  owing  to  you  in  respect  of  the  said  goods ;  and  in 
the  event  of  your  refusing  to  deliver  the  same  to  me  as 
such  agent  as  aforesaid,  I  hereby  give  you  notice  that  I 
shall  forthwith  cause  an  action  of  trover  to  be  com- 
menced against  you  for  the  conversion  of  the  said  goods, 

and 
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and  shall  hold  you  responsible   in    respect  thereof. 
Dated  this  22d  day  oi  January  1835. 

«  Yours,  &c 

^^John  Louis  Le^nmiJ* 


1836. 
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The  bill  stated  that  Lemmi^  at  the  time  of  the  de- 
mand, tendered  and  oflfered  to  pay  any  further  amount 
of  chaiges  of  the  Plaintifik  in  respect  of  the  iron,  if  the 
same  should  exceed  200/.  The  bill  further  stated  that 
on  the  1st  of  January  1835,  Thornton  commenced  an 
action  of  trover  against  the  Plaintiffs,  to  recover  the 
iron,  in  which  action  a  declaration  was  delivered  on 
the  24th  of  January  1835 ;  and  that  an  action  of  trover 
against  the  Plaintiffs  for  the  recovery  o(  the  iron  was 
also  commenced  by  Danilaffl  on  the  23d  of  January 
1835. 


The  bill  allied  that  the  warehouse  rent,  charges, 
and  expenses  on  the  iron  due  to  the  Plaintiff,  amount 
to  the  sum  of  1602.  \5s*  Sd.^  and  that  the  Plainti£&  claim 
no  interest  or  right  in  or  to  the  iron,  except  in  respect 
of  their  charges,  their  right  to  which  is  admitted  by  the 
Defendants;  and  that  in  manner  aforesaid  the  iron  is 
claimed  by  Thornton  and  Danilqffl  The  bill  charged 
that  the  Plaintiffi  do  not  collude  with  Ikmilcff  and 
Thondon  or  either  of  them,  but  are  ready  to  dispose 
of  the  iron  as  the  Court  may  direct;  that  Danilqff' 
alleges  and  insists  that  he  claihis  the  iron  by  a  title 
paramount  to  the  title  of  Thornton^  or  the  persons 
under  whom  JTiomton  claims  the  same. 


The  prayer  of  the  bill  was,  that  TTiomton  and  Dani" 
loff^anght  be  decreed  to  interplead  together,  and  that  it 
might  be  ascertained  to  which  of  them  the  iron  belongs 
and  ought  to  be  delivered  over;  and  that  whatever 

B  3  order 
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order  the  Court  might  make  respecting  the  iron,  proper 
directions  might  be  given  with  respect  to  the  lien  which 
the  Plaintiffs  have  upon  the  same,  and  as  to  preserving 
such  lien  for  the  Piaintifis ;  and  that  in  the  mean  time 
Thornton  and  Danilqff'  might  be  restrained  from  prose- 
cuting their  actions  at  law  «o  commenced  as  aforesaid, 
and  from  commencing  any  other  actions  or  proceedings 
at  law  or  in  equity  against  the  Plainti£&  touchmg  the 
matters  aforesaid. 


The  bill  was  accompanied  by  the  usual  affidavit  ne- 
gativing fraud  or  collusion,  or  any  other  intent  than  to 
avoid  being  molested  by  the  Defendants'  proceedings  at 
law. 

To  this  bill  the  Defendant  Thornton  put  in  a  general 
demurrer,  which  was  allowed  by  the  Vice-ChanceUor 
on  the  11th  of  May  1835.  The  Plaintiffs  now  ap- 
pealed /rom  his  Honor's  decision. 

Mr.  Matde  and  Mr.  Richards^  for  the  bill. 

The  simple  question  is,  whether  Crawshay  and  Co. 
have  by  their  conduct  put  themselves  in  such  a 
condition,  as  to  deprive  them  of  their  right  to 
compel  the  Defendants  to  interplead.  The  iron  is 
worth  7000/.  It  still  remains  in  specie;  and  if  the 
Plaintiffs,  after  notice  from  Danilqff' of  his  claim,  were 
to  part  with  it  to  any  other  person,  they  would  be  an- 
swerable to  him  for  its  value.  The  ground  of  the 
demurrer  is,  that  the  Plaintiffs  have  made  themselves 
personally  liable  to  Thornton  by  their  letter  of  the  8th 
of  March  ;  and  the  question  will  be,  whether  that  letter 
amounts  to  a  contract.  Thornton^  if  the  mere  assig- 
nee of  Raikes  and  Co.,  must  stand  or  fall  by  the 
rights  of  Raikes  and  Co.      If  a  wharfinger  receive 

goods 
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goods  from  a  person  who  is  not  entitled  to  them»  the 
wiuurfinger  may  refuse  to  deliver  them  ap  to  him,  and 
inaj  set  up  a  property  in  another  individual  to  justiiy 
that  refusal ;  Ogle  v.  Atkinson  (a),  Cotter  y.  The  Bank 
of  England,  {b)  The  facts  of  the  latter  case  correspond 
with  the  facts  of  the  present  case.  The  argument  in 
si]|)port  of  the  demurrer  before  the  Vice-Chancellor 
in  the  present  case  was,  that  a  wharfinger  or  bailee 
cannot  repudiate  the  title  of  the  person  by  whom 
goods  have  been  delivered  to  him,  if  he  receives  the 
goods,  and  gives  an  acknowledgment  that  he  holds 
them  for  the  person  by  whom  they  were  delivered  to 
him.  There  have  been  cases,  however,  of  stolen  notes, 
in  which  the  persons  who  had  stolen  them  could  not 
recoTer  them  from  others  to  whom  they  had  themselves 
delivered  them,  because  it  appeared  that  they  had  been 
fraadalently  procured.  It  may  be  admitted,  that  if  a 
person  deposits  goods  with  a  bailee,  and  afterwards 
sells  them,  and  the  bailee  acknowledges  the  title  of  the 
purchaser,  he  cannot  subsequently  repudiate  that  which 
be  knows  to  have  taken  place  between  the  vendor  and 
the  purchaser ;  and  it  may  also  be  conceded,  that  if  a 
person,  knowing  of  disputes  with  respect  to  the  title 
to  property,  chooses  to  take  upon  himself  to  decide 
in  favour  of  the  title  of  one  of  the  disputing  parties, 
he  cannot  afterwards  repudiate  that  title;  but  if  he 
does  not  know  of  such  disputes,  and  gives  an  acknow- 
ledgment to  a  person  who  afterwards  turns  out  to  have 
DO  title,  the  acknowledgment  may  be  repudiated ;  this 
appears  from  Mr.  Justice  Alderson's  observations  in 
Gosling  v.  Bimie.{c)  So,  an  acknowledgment  made 
in  mistake  may  be  repudiated  by  the  person  who  has 
made  it ;  Heane  v.  Rogers,  {d)    The  cases  relied  upon 

on 
(a)  5  Tawd.  759.  {d)  See  9  B.  ^  C.  586.,  [ob- 

(5)  S  Moore  4*  Scott^  180.         serrations  of  Bnyley  J. 
(c)  See  7  B'mg.  346. 

B  4 


1836. 


Caawshay 
Thoanton. 


CASES  IN  CHANCERY. 


1836. 


Crawshay 

V. 
TfiOftNTON. 


on  the  other  side  before  the  Vice-Chancellor  were 
cases  of  stoppage  in  transitu;  they  were  Harman  v. 
Anderson  (a),  Stonard  v.  Dunkin  (i),  Hawes  v.  ^a^- 
son.  (c)  The  latter  case  was  clearly  one  in  whfch  the 
Defendants  had  put  it  in  the  power  of  a  third  party 
to  incur  a  liability,  which  he  did  incur :  and  if,  in  the 
present  case,  the  situation  of  Thornton  had  been  altered 
by  the  acknowledgment,  it  might  make  a  difference: 
The  Stratford  and  Moreton  Railway  Company  v.  Strata 
ton.{d)  It  is  to  be  observed,  that  the  terms  of  the 
letter  of  the  8th  of  March  acknowledge  that  the  iron 
had  been  transferred  into  the  name  of  Thornton  by 
Baikes  and  Co.  and  not  by  the  Plaintiffs.  The  Plain- 
tifis  did  not  intend  to  give  Thornton  a  better  title  than 
Jtaikes  and  Co.  had  before.  The  Plaintifis  had  not 
admitted  the  title  of  Raikes  and  Co.  It  is  the  uni- 
versal practice  of  the  London  Dock  Company,  and  of  all 
wharfingers,  upon  any  deposit  of  goods,  to  give  an  ac- 
knowledgment that  the  goods  are  held  for  the  benefit 
of  the  depositors.  The  bill  only  states  that  the  Plain- 
tiffs being  wharfingers,  Raikes  and  Co.  deposited  the 
iron  with  them.  The  letter  of  the  8th  of  March  is  not 
a  contract  by  the  Plainti£&  with  Thornton^  to  hold  the 
ron  for  him ;  if  it  were,  Thornton  would  bring  a  very 
different  action  from  that  which  he  has  commenced; 
he  would  not  bring  an  action  for  the  recovery  of  the 
specific  goods.  The  case  of  Nicholson  v.  Knowles{e) 
will  be  cited  on  the  other  side :  but  the  present  Vice~ 
Chancellor,  in  Smith  v.  Hammond  {g\  intimated  an 
opinion  that  that  case  wa3  carried  too  far.  Roberts  v. 
Ogilbyiji)  is  a  very  different  case  from  this,  because 

there 


(a)  2  Camp,  845. 
{Jb)  IMd.344. 
(r)  2  jr.*  6'. 541. 
Id)  2^.  4- i4f/o/.5 18. 


(e)  S  Mad.  47. 
(g)  6  Sim.  10. 
(A)  9  Price,  269. 
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there  the  parties  were  not  going  against  the  goods        18S6. 
themselTes. 


In  equity,  the  rule  is  dear,  that  unless  the  Plaintifi 
have  been  guilty  of  niisoondu€t  or  coUiision»  the  Court 
will  assist  them.  It  is  to  be  remembered  that  the 
qiiestioa  is  not  between  Bailees  and  Thomionj  but 
between  DanUcff  and  'Thornton*  The  cases  of  Lang'- 
sum  ▼•  Bcgfbtan  (a)  and  Stevenson  v.  Anderson  (b)  shew 
how  fiur  courts  of  equity  have  gone  in  allowing  in- 
terpleader. Ijangston  v.  Boylston  much  resembles  this 
case.  Whether  or  not  a  bailee  gives  an  acknow- 
ledgment is  immaterial ;  he  still  holds  as  agent  for  the 
depositor.  A  doubt  expressed  by  Sir  John  Leach 
in  Zdfwe  v.  Bichardson  (c\  as  to  whether  the  captain  of 
a  Tessel  can  file  a  bill  of  interpleader,  if  the  adverse 
chums  are  paramount  to  the  bill  of  lading,  was  much 
rdied  <m,  in  support  of  this  demurrer  in  the  Court 
below;  but  it  appears  by  a  note  in  the  index  to  the 
▼ohune  of  reports  containing  that  case  {d\  that  in 
jBforfey  V.  JTumpsonj  29th  of  Jvly  1819,  Sir  John 
JJeack  retracted  the  opinion  which  he  had  expressed  in 
Umx  V.  Bichardson.  In  Pearson  v.  Cordon  {e)y  the 
ground  upon  which  the  Vice-Cbancellor  allowed  the 
interpleader  was,  that  there  was  a  claim  of  paramount 
tide,  although  the  holders  of  the  goods  in  that  case 
had  admitted  themselves  to  be  agents.  Where  is  the 
difference  between  such  an  admission  as  that,  and  the 
sidmissbn  ^ntained  in  the  letter  of  the  8th  of  March  ^ 
The  decision  in  Pearson  v.  Cordon  has  since  been 
affirmed  on  appeal,  (g) 


In 


(a)  S  Vei.  jun.  101.  (d)  See  5  Mad.  SB4, 

ib)  S  K.  4*  J9.  407.  le)  4  Sim.  SIS. 

(c)  S  Mad,  977.  (g)  2  Bun,  4*  Mylne^  606. 
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18S6.  In  Cooper  v.  De  Tastet{a)  the  Master  of  the  Rolls 

Ce  W8HAY     ^^™^  ^  ^*^®   thought  that  there  was  a  distinction 
V.  between  depositing  goods  in  a  bonded  warehouse,  and 

*  in  a  private  warehouse,  and  that  interpleader  might 
be  allowed  in  the  case  of  a  deposit  in  the  former^  when 
it  would  not  be  allowed  in  the  case  of  a  deposit  in  the 
latter.  If  there  is  anything  in  that  distinction,  the 
Plaintifis  will  have  the  benefit  of  it,  for  the  bill  states 
that  the  yard  in  which  the  iron  was  deposited  was  a 
bonded  yard. 

The  consequences  of  supporting  the  Vice-Chancellor's 
judgment  in  the  present  case  will  be  most  serious, 
because  such  an  acknowledgment  as  the  present  is  of 
every  day's  occurrence.  The  person  claiming  goods  has 
never  any  better  title  than  the  person  under  whom  he 
claims,  except  in  case  of  sale  in  market  overt.  In  all  the 
cases  of  stoppage  in  transitUj  which  were  cited  on  the 
other  side  in  the  Court  below,  the  party  to  whom  the  ac- 
knowledgment was  given  was  the  party  who  had  the  title. 
Those  cases,  however,  have  nothing  to  do  with  the 
present  case.  The  judgment  in  Gosling  v.  Bimie{b) 
went  entirely  on  the  ground  of  the  acknowledgment 
having  been  made  with  full  knowledge  of  the  circum- 
stances. It  would  seem  that  the  affected  object  for 
which  the  letter  of  the  8th  of  March  was  applied  for,  was 
to  ascertain  the  exact  weights  and  marks  of  the  iron ; 
the  acknowledgment  is  only  this,  viz.  that  so  far  as  Raikes 
had  a  title,  that  title  is  transferred  to  Thornton.  It  Cooper 
V.  De  Tastet  be  an  authority  against  the  right  of  inter- 
pleader in  this  case,  it  is  distinctly  overruled  by  Pearson 
V.  CardonvLaA  Mason  v.  Hamilton  (c),  the  latter  of  which 
decisions  is  precisely  in  point  Suppose  goods  are  stolen 
and  pawned,  the  acknowledgment  given  by  the  pawn- 
broker 

(a)  1  Tandyn,  177.  (c)  5  Sim.  19. 

(b)  7  Bing.  339. 
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broker  to  the  person  who  pawns  them,  does  not  devest  1836. 

the  proper^  of  the  owner,  and  the  owner  is  entitled  to  )^*^'^^^^ 

inust  on  having  them  delivered  up  to  him ;  the  pawn-  v. 

brcdcer  is  not  estopped,  by  the  acknowledgment,  fix)m  THowrroir. 
saying  to  the  person  who  has  pledged  them,  that  they 
claimed  by  a  title  paramount. 


There  is  nothing  in  the  Interpleader  Act  which  de- 
prices  this  Court  of  the  power  to  direct  interpleader  in 
diis  case*  The  Vice-'Chancellor  entered  into  no  detail 
of  the  reasons  for  his  judgment,  but  stated  that  he  had 
ooofierred  with  Mr.  Justice  Bosanquet^  to  whom  an  ap- 
plication had  been  made  before-hand  for  a  rule  calling 
upon  the  Defendants  to  interplead  at  law,  but  who  had 
refused  the  application.  In  Viner's  Abridgmeniy  title 
Enierpkader  (N.  9),  it  is  said,  <<  in  detinue,  if  they 
eonnt  of  several  bailments,  the  Defendant  may  say  it 
came  to  his  hands  as  executor,  absque  hoc^  that  he  had 
it  of  their  delivery,  and  then  the  Plaintifis  shall  inter- 
pkad." 

Mr.  Jacobs  Mr.  Wigram^   Mr.  Girdlestone  sen.,  and 
Mr.  6.  S.  WUsoHj  in  support  of  the  demurrer. 

A  holder  of  goods  is  not  entitled  to  file  a  bill  of  inter- 
pleader in  every  case  in  which  double  claims  for  those 
goods  are  made  upon  him.  He  must  be  not  only  a 
stakeholder,  but  an  indifferent  and  an  innocent  stake- 
holder; he  must  shew  that  it  has  not  been  by  any 
wrongful  or  erroneous  act  of  his  own,  that  the  embar- 
rassment of  the  double  claims  has  been  produced ;  he 
cannot  file  a  bill  of  interpleader  against  a  person  with 
respect  to  whom  he  has  put  himself  in  such  a  position 
as  to  preclude  him  firom  disputing  that  person's  title. 
It  b  the  rule,  both  at  law  and  in  equity,  that  a  tenant 
cannot  dispute  the  title  of  his  landlord,  and  so  likewise 
an  agent  or  servant  who  holds  personal  property  be- 
longing 
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18S6.       longing  to  his  principal  or  his  master,  cannot  dispute  his 
Z^"^^^"^     principal's  or  his  master's  title.     If  this  were  not  the 
o.  rolci  a  person  could  have  no  security  in  the  enjoyment 

THoftNTOK.  ^£  Yiis  property,  unless  he  kept  it  always  in  his  own 
actual  possession.  A  contrary  principle  would  lead  to 
frightful  consequences  in  mercantile  transactions^  It  is 
true  that,  if  after  the  commencement  of  the  relation  of 
tenant  or  agent,  the  landlord  or  principal  has  done  any 
act  which  has  occasioned  embarrassment,  and  has  raised 
questions  subsequently  to  the  commencement  of  the 
tenancy  or  agency,  a  right  of  interpleader  would  arise ; 
and  a  tenant  may  shew  that  a  landlord's  title  has  deter- 
mined since  the  commencement  of  the  tenancy.  The 
acts  of  the  Plaintiffs  in  this  case  have  materially  in^ 
creased  the  difficulty  under  which  they  labour.  The 
act  of  transfer  and  the  letter  of  the  8th  of  March  have 
conferred  a  title,  or  colour  of  title,  upon  TTiomton.  No 
case  has  been  cited  for  the  Plaintiffs  in  which  even  the 
transfer  alone  was  not  held  to  give  a  tide ;  much  less 
one  in  which  such  a  letter  was  not  held  to  give  a  title. 
In  SUmard  v.  Dunkin  (a)  it  was  objected  that  the  pro- 
perty in  certain  malt  had  not  passed  to  the  Plaintiff  for 
want  of  re-measuring;  but  Lord  Ellenborougk  said  that 
the  Defendant  was  not  entitled  to  raise  that  objection, 
after  he  had  in  writing  acknowledged  the  Plaintiff's 
title.  It  is  upon  the  faith  of  the  acknowledgment  con- 
tained in  the  letter  of  the  8th  of  March,  that  ITtomion 
has  ever  since  that  day  employed  and  hired  the  Plain- 
ti£&  as  his  warehousemen,  and  that  he  has  thenceforward 
become  liable  to  them  for  the  whar&ge ;  they  have  held 
the  goods  ever  since  as  his  agents.  If  it  could  be  shewn 
that  the  acknowledgment  had  been  given  under  fraud  or 
deception  of  any  kind,  the  case  might  be  altered;  but  no 
such  fcharge  is  made  by  the  bill.     The  Plaintiffs  have 

made 

(a)  2  Camp,  344. 
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made  DO  case  to  relieve  themselves  from  the  efiect  of       ISSd. 

tbe  acknowledgment  and  estoppel.     It  does  not  appear     ciuwihay 

i^xm  the  bill   that  the  goods  are  not  the  property  9. 

ttBaikes.     The  biU  merely  states,  that  an  action  for    Th~"~w- 

tbe  ncoverj  of  the  goods  had  been  brought  by  DanUoffi 

b  die  report  of  the  case  of  CoUer  v.  JTte  Bank  qfEng* 

liad{a)  it  does  not  appear  whether  the  conflicting  claim 

WIS  paramount  to  Ccttet^Sy  or  whether  it  arose  from  acts 

done  by  him.     No  point  like  the  present  arose.    That 

case  was  held  to  be  within  the  Interpleader  Act,  because 

die  lien  of  the  holders  was  upon  the  goods  themselves, 

and  not  as  against  one  party  or  the  other,  and  therefore 

die  holders  were  perfectly  neutral. 

langstcn  v.  Bcylston  (6)  was  a  case  in  which  the  tide 
or  colour  of  title  of  the  adverse  party  had  arisen  sub- 
sequendy  to  the  commencement  of  the  relation  of  prin- 
cipal and  agent  between  the  original  parties.     So  in 
Steoenton  v.  Anderson  (c)f    the    arrestsment  originated 
subsequendy  to  the  deposit     Ixme  v.  Bi€hardson{d) 
and  Niekdlson  v.  Kncndes  [f)  go  the  whole  length  of  the 
doctrine^  that  an  agent  cannot  compel  his  principal  to 
interplead.     Nickobofi  v.  Knaooles  is  of  later  date  than 
the  case  of  MorUy  v.  Thompson  before  cited,  which  is 
very  imperfecdy  mentioned  in  the  index  to  d  Mad. 
The  cases  of  Cooper  v.  De  Taslet  (g)  and  Pearson  v. 
■Cardaniji)  both  arose  out  of  similar  disputes  between 
Tk  Tasiet  and  his  partners,  Bizej  Bordenave,  and  Co. 
It  wppean  by  the  Lbrd  Chancellor's  judgment  upon 
appeal  in  the  latter  case  (f )  (not  yet  reported),  that  he 
ocMDcided  with  the  doctrine  of  Sir  John  Leach  in  Cooper 
y*  De  Tastet ;  and  he  admitted  that  an  agent  could  not, 

as 

(a)  5  Mo.  4  ScoU^  ISO.  (£)  1  TamL  177. 

(b)  8  Vc9.  jun.  101 .  (il)  4  Sim,  318. 

ic)  2V.f  B.  407.  (t)  Now  reported^  9  Must.  ^ 

(<)  3  Mad.  277.  Mylne^  60S. 

(#}  5  Mad.  47. 
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1 8S6.        as  agent,  file  a  bill  of  interpleader  against  his  principal, 

CiiAwiHAY     ^"'^^  under  special  circumstances;  but  bis  Lordship 
V.  thought  that  the  relation  of  principal  and  agent  had  not 

been  constituted  in  that  case*  Cooper  v*  De  Tastet  and 
Pear$on  v.  Cordon  were  cases  of  disputes  between  part- 
ners ;  and  if  two  partners  jointly  deliver  goods  to  an 
agent,  and  afterwards  quarrel,  and  claim  the  goods 
separately,  it  may  be  very  proper  that  the  agent  should 
be  able  to  compel  them  to  interplead.  The  case  cited 
fiK)m  Finer  was  one  in  which  goods  were  delivered  to 
the  agent  by  several  persons,  not  by  one  person,  as  in 
this  instance.  The  bill  contains  no  suggestion  that 
Thornton  is  otherwise  than  a  perfectly  honest  and  inno- 
cent party,  without  knowledge  of  Danilqff^s  claim. 

The  characteristics  of  a  real  case  of  interpleader  are, 
that^the  holder  of  the  goods  being  under  a  single  lia- 
bility only,  is  yet  subject  to  be  vexed  by  more  than  one 
claim.  The  establishment  of  the  title  of  one  claimant^ 
however,  is  a  discharge  of  the  title  of  all  the  others. 
There  is  no  case  of  interpleader  where  the  holder  has 
made  himself  personally  liable  to  several  persons.  All 
the  cases  cited  establish  that  definition  of  interpleader. 
It  is  quite  possible  that  the  title  to  goods  may  be  in  one 
person,  and,  at  the  same  time,  a  right  of  action  for 
them  may  be  in  another  person.  The  Vice-Chancellor 
said,  in  giving  judgment  in  this  case,  that  the  tide  to 
the  goods  would  not  necessarily  come  into  question  in 
the  action  between  Thornton  and  the  Plaintifis.  A 
court  of  equity  would  not  restrain  him  firom  proceeding 
at  law  upon  the  Plaintiffs^  agreement. 

[7%^  Lord  Chancellor.  If  what  has  taken  place 
amounts  to  an  independent  contract,  it  is  one  which 
cannot  be  decided  between  the  parties  in  this  suit. 
Then   comes   the   question,   whether  what  has   taken 

place 
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place  does  amoont  to  an  indepoideiit  contract     The        18S6. 
Plaintiffii  aay  it  is,  in  feet,  a  mere  question  of  title,]  CiiIwshay 


Whether  there  is  an  independent  contract  or  not,  is 
a  question  whidi  must  be  tried  at  law ;  the  only  ques- 
tioa  whidi  can  arise  at  law  will  be,  whether  the  letter 
and  the  dealing  stated  in  the  bill  were  founded  on 
good  oonnderation  between  Tkamton  and  the  Plain- 
tiflb.      Any  actual  alteration,  by  subsequent  dealing 
OD  the  part  of  Jhomton^  cannot,  at  law,  make  any 
diflerence ;  but  it  is  admitted,  on  the  other  side,  that 
alteratioDS  by  subsequent  dealhig  on  Thomtorfs  par^ 
might  afiect  the  right  of  the   Plainti&    to    compel 
interpleader.     If  the  right  be  not  clear,   there  is  a 
question  at  law  upon  wh«t  passed  between  the  Plain- 
ti£b  and  Thornton;  the  question  is  not  only  between 
Damkff  and  ThomUm^  but  between  the  PlaintijB&  and 
TXomton.    The  only  case  opposed  to  the  positions. as- 
sumed by  ThomUm  is  Pearson  v.  Cordon;  but  Lord 
Bnmghamj  in  giving  judgment  in  that  case,  said,  that 
diere  could  be  nothing  more  alarming,  than  that  a 
wharfinger  should  be  allowed  to  say,  that  he  does  not 
hold  goods  for  the  person  who  has  deposited  them  with 
htm.     The  ground  of  the  ultimate  decision  of  that  case 
was  the  partnership  between  the  parties. 

The  case  of  Adamson  v.  Jarvis  (a)  shews,  that  if  the 
conduct  of  Raikes  and  Co.  has  led  the  Plaintifis  into 
difficulty,  the  Plaintifis  have  their  remedy  against  them. 
It  is  an  essential  qualification,  both  at  law  and  in  equity, 
of  the  right  to  compel  interpleader,  that  the  person 
seeking  to  enforce  that  right  should  be  in  a  condition  of 
complete  neutrality ;  that  he  should  have  no  interest  in 
the  question,  and  that  he  should  be  quite  indifierent 

which 

(a)  4  Bing,  66. 


9. 
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I8S6.        which   party  succeeds:   Mitchell  v.  Hayne{a).     It  is 
^^■^^^'^^     not  indifferent  to  the  Plaintifis  which  of  the  Defendants 
V.  shall  succeed.     Thornton  raises  a  personal  claim  against 

THoaiiTOH.  ^^  PlaintiflEu  If  Thornton  recovers  the  iron  from  the 
PIainti£&9  they  will  have  also  to  answer  for  its  value  to  Da^ 
nilqffl  The  Plaintifis  have  a  lien  for  wharfage  as  against 
Thornton^  but  not  as  ageLmstDanilqff';  thevare  not»  there- 
fore, perfectly  neutral :  Braddicky.  Smith.{b)  In  that  case 
Lon}  Chief  Justice  Tindal  seems  to  have  considered 
that  a  wharfinger,  claiming  a  lien  on  the  goods,  as  in 
the  present  case,  could  not  maintain  a  bill  of  inter- 
pleader: so,  the  holder  of  goods  cannot  compel  per- 
sons claiming  them  to  interplead,  if  the  difficulty  in 
which  the  holder  is  placed  by  the  conflicting  claims 
has  been  occasioned  wholly  or  in  part  by  his  own  acts  : 
SUngsby  v.  Boidton  {c\  Belcher  v.  Smith,  {d)  The 
letter  of  the  8th  of  March  and  the  transfer  gave  Thom^ 
ton  a  clear  right  to  obtain  from  the  Plaintifis  either  the 
iron,  or  damages  to  the  extent  of  its  value.  On  what 
principle  is  this  Court  to  say  that  the  benefit  of  that 
letter  and  that  transfer  is  to  be  taken  from  Thornton  ? 
The  object  of  this  bill  is  to  obtain  a  declaration  that  the 
case  is  to  be  dealt  with  as  if  the  letter  and  the  transfer 
had  never  existed ;  to  put  Thornton  in  just  the  same 
condition  as  if  the  Plaintifis  had  filed  a  bill,  and  ob- 
tained a  decree  for  setting  aside  the  letter  and  transfer 
on  the  ground  of  fraud. 

Mr.  Matdcy  in  reply. 

It  is  quite  clear  that  the  decision  in  Cooper  v.  De 
Tastet  was  founded  upon  an  assumption  that  a  person 
with  whom  goods  had  been  deposited  by  another  who 
was  not  the  owner,  could  after  a  demand  made  by  the 

true 

(a)  9  ^iiiii.  ^  Siu.  65.  (c)  iV.i  B.  534. 

lb)  S  Mo.  ^  Seoit,  1 51.    S.  C  (d)  9  Bing.  82. 

9  Bing,  84. 
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true  owner,  defend  himself  from  the  true  owner's  claim, 
by  re-delivering  the  goods  to  the  person  from  whom  he 
had  received  them.     That  assumption  is  erroneous,  and 
the  decision  is  clearly  overruled  by  Pearson  v.  Cordon 
and  Mason  v.  Hamilton.     It  will  not  always  follow,  as 
Lord  Brougham  appears  to  have  supposed  in  his  judg- 
ment in  Pearson  v.  Cardon^  that  there  can  be  no  case  in 
which  an  agent  can  file  a  bill  of  interpleader  against  his 
principal :  for  instance,  if  an  agent  were  directed  by  his 
principal  to  cut  down  a  tree,  and  a  third  person  were 
to  claim  the  tree,  as  being  the  owner  of  the  land  upon 
which  it  stood,  the  agent  would  be  entitled  to  file  a  bill 
of  mterpleader  in  such  a  case.     It  is  said  that  the  letter 
rf  the  8th  of  March  amounts  to  an  attornment ;  but  an 
attornment  does  not  make  a  title ;  Bogers  v*  Pitcher,  (a) 
That  letter,  having  been  written  in  ignorance  of  the  fact 
that  Baikes  and  Co.  had  no  authority  to  pledge  the  goods, 
did  not  amount  to  an  attornment.    Thornton  and  Dani'- 
Uffj  in  their  respective  actions,  claim  identically  the  siame 
things  in  identically  the  same  form ;  and  when  that  is 
^  case,  interpleader  will  lie.     If  it  were  the  rule  that 
ioterpleader  should  lie  only  where  the  conflicting  claims 
were  to  be  tried  upon  the  same  evidence,  there  would 
be  an  end  to  the  jurisdiction  of  interpleader  altogether. 
The  evidence  is  always  in  some  respects  different.     If 
the  iron,  having  been  deposited  with  the  Plaintiffs  by 
Baikes  and  Co.,  had  been,  by  the  order  of  Baikes  and 
Co.,  actually  delivered  by  the  Plaintiffs  to  Thornton^ 
and  Thornton  had  re-delivered  it  to  the  Plaintifis,  and 
the  PUintiffi  had  given  him  an  acknowledgement  that 
they  held  it  for  him,  and  then  the.  claim  of  Danilqff'had 
been  made,   Thornton  might  have  brought  an   action 
against  the  Plaintiffs  upon  the  contract  made  by  the 
acknowledgement;  but  it  cannot  be  said  that  in  such  a 

case 

(a)  6  Taunt.  202. 

Vol.  II.  C 
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Crawsuat 

V, 

Thornton. 


case  interpleader  would  not  lie.  The  circumstances  of 
the  present  transaction,  however,  cannot  be  distinguished 
from  such  a  case.  The  letter  and  transfer  do  not 
amount  to  more,  if  so  much  as,  a  delivery  to  Thornton^ 
and  a  re-delivery  to  the  Plaintiffs  to  hold  on  his  behalf. 
The  letter  and  the  transfer  do  not  create  a  more  bind- 
ing contract  than  would  have  been  implied  between  the 
parties,  if  the  letter  had  never  been  written,  and  the 
transfer  had  never  been  made.  It  is  said  that  Baikes 
and  Co.  would  be  bound  to  indemnify  the  Plaintiflfe 
against  the  consequences  of  delivering  the  iron  to 
Thornton ;  but  the  Plaintiffs  are  not  bound  to  rely  on 
such  an  indemnity ;  and  besides,  the  law  will  not  imply 
or  enforce  an  indemnity,  for  doing  a  thing  which  is  un- 
lawful :  and  upon  this  principle,  an  indemnity  given  to 
the  editor  of  a  newspaper  for  inserting  a  libel  cannot  be 
enforced.  There  is  no  ground  for  depriving  the  Plain- 
tiffs of  the  right  which  they  would  have  if  the  letter  had 
not  been  written ;  that  letter  being  a  statement  of  a  fact 
which  might  have  been  proved  in  some  other  way.  If 
there  had  been  an  actual  contract,  and  an  action  upon 
the  contract  had  been  brought,  instead  of  an  action  of 
trover,  the  result  could  only  have  been  the  same  in  effect; 
namely,  damages.  It  has  been  long  settled  that  it  can 
make  no  difference  whether  the  action  is  in  the  form 
of  tort,  or  of  contract ;  but  here,  there  is  not  even  that 
difference,  because  the  letter  is  a  mere  statement  of  a 
matter  of  fact. 


1837. 
Jan,  15. 


The  Lord  Chancellor. 

This  was  an  appeal  from  an  order  of  the  Vice-Chan- 
cellor,  allowing  a  demurrer  of  the  Defendant,  Henri/ 
Sykcs  Thornton^  to  the  bill,  which  is  a  bill  of  interpleader 
against  this  Defendant  so  demurring,  and  one  Pavel 
Danilqffl 

The 


Thornton. 
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The  question,   therefore,   turns   entirely  upon  this,         1837. 
whether  the  statement  in   the  bill  constitutes  such  a     ^^^^^ 
case  against  the  Defendant   Thornton  as  entitles  the     ^^     «. 
PUiDtifi  to  the  ordinary  protection  afforded  by  a  bill 
of  iDterpleader.     [His  Lordship  then  stated  the  allega^ 
tions  and  the  prayer  of  the  bill.] 

The  case  tendered  by  every  such  bill  of  interpleader 
ought  to  be,  that  the  whole  of  the  rights  claimed  by  the 
Defendants  may  be  properly  determined  by  litigation 
b^ween  them,  and  that  the  Plaintiffs  are  not  under  any 
liabilities  to  either  of  the  Defendants  beyond  those  which 
irise  from  the  title  to  the  property  in  contest;  because, 
if  the  Plaintiffs  have  come  under  any  personal  obliga- 
tion, independently  of  the  question  of  property,  so  that 
eith^  of  the  Defendants  may  recover  against  them  at 
law,  without  establishing  a  right  to  the  property,  it  is 
obvious  that  no  litigation  between  the  Defendants  can 
ascertain  their  respective  rights  as  against  the  Plaintiffs ; 
and  the  injunction,  which  is  of  course  if  the  case  be 
a  proper  subject  for  interpleader,  would  deprive  a 
Def^idant,  having  such  a  case  beyond  the  question  of 
property,  of  part  of  his  legal  remedy,  with  the  possi- 
bility at  least  of  failing  in  the  contest  with  his  co-de- 
fimdant;  in  which  case  the  injunction  would  deprive 
him  of  a  legal  right,  without  affording  him  any  equi- 
valent or  compensation.  Such  a  case,  undoubtedly, 
would  not  be  a  case  for  interpleader.  A  party  may 
be  induced  by  the  misrepresentation  of  the  apparent 
owner  of  property,  to  enter  into  personal  obligations 
with  respect  to  it,  from  which  he  may  be  entitled  to 
be  released  by  a  court  of  equity;  but  such  a  case 
oodd  not  be  a  subject  for  interpleader  between  the 
real  and  pretended  owners.  In  such  a  case,  the  Plaui- 
tiff  would  be  asserting  an  equity  for  relief  from  a  per- 
sonal contract  against  one  of  the  Defendants,  with 
which  the  other  would  have  nothing  to  do. 

C  2  It 
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It  is  familiarly  said  that  there  is  no  interpleader  be- 
tween landlord  and  tenant,  or  principal  and  agent;  but 
it  will  be  found  that  the  reason  for  this  lies  deeper  than 
might  be  inferred  from  the  statement  of  this  rule;  and 
that  it  is  to  be  considered  not  so  much  as  an  independent 
rule,  as  a  necessary  consequence  of  the  principle  of  all 
interpleading.  In  both  these  cases,  rights  and  liabilities 
exist  between  the  parties,  independent  of  the  title  to 
the  property,  or  to  the  debt  or  duty  in  question,  and 
which  may  not  depend  upon  the  decision  of  the  question 
of  title.  It  is  true  that  in  this  case  both  the  actions 
are  actions  of  trover;  but  it  was  most  properly  admitted 
by  the  counsel  for  the  Plaintiffs,  that  the  dealings  of 
the  Plaintiffs  with  Mr.  Thornton  would  be  evidence 
for  him  in  his  action.  Suppose  then,  that  those  acts, 
the  transferring  the  iron  into  his  name  in  the  Plaintiffs* 
books,  and  the  letter  of  the  8th  of  March  1834,  should 
be  held  suflScient  to  procure  for  Mr.  Thornton  a  judg- 
ment in  his  action,  without  inquiring  whether  Messrs. 
Raikes  had  or  had  not  a  legal  right  to  exercise  domi- 
nion over  the  property  as  they  did,  by  ordering  the 
transfer  of  it  to  Mr.  Thornton^  how  could  such  a  right 
be  the  subject  of  interpleader  between  Mr.  Thornton^ 
and  Mr.  Daniloff?  In  such  a  case  there  would  be  no 
question  in  common,  and  therefore  nothing  to  be  tried 
between  them ;  Mr.  Daniloff  might  obtain  a  verdict 
upon  shewing  his  title  to  the  iron ;  and  Mr.  Thornton^ 
upon  shewing  that  Messrs.  Ci'awshay  had  come  under 
a  personal  liability  by  their  dealings  with  him,  inde- 
pendently of  the  question  of  title.  This  Court  ciinnot 
take  from  Mr.  Thornton  a  right  he  may  have  obtained 
against  Messrs.  Crawshay^  without  substituting  some 
mode  of  litigation  by  which  he  may  enforce  all  his 
rights.  In  the  case  supposed,  this  could  not  be  done 
in  any  litigation  with  Mr.  Daniloffl 


On 
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On  th^  part  of  the  PlaintiiTs,  it  was  contended  that 
tbis  case  must  be  regulated  by  the  rule  in  cases  of 
bailment  It  will  be  to  be  considered  what  that  rule 
is;  but  that  rule,  if  in  favour  of  the  interpleading,  would 
not  be  decisive,  because  in  the  case  of  simple  bailment, 
there  is  do  personal  undertaking,  and  no  liability  or 
right  of  action  beyond  that  which  arises  from  the  legal 
consequences  of  the  bailment. 
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Hamoes  v.  Watson  {a)  and  other  cases  shew  that  Mr. 
Thornton  may,  from  the  acts  of  the  Plaintiffs  themselves, 
haye  a  right  against  the  Plaintiffs,  independently  of  the 
question  whether  Danilqff  be  or  be  not  entitled  to  the 
iron.  This  is  a  right  which  cannot  be  the  subject  of 
litigation  between  the  Defendants,  and  what  ground  can 
there  be  for  depriving  Mr.  Thornton  of  that  right  by 
injunction? 

Up  to  a  late  period  there  does  not  appear  to  be  any 
authority  which  could  raise  a  doubt  as  to  the  rule  of  this 
Court,  with  respect  to  interpleading  in  cases  of  bailment. 

The  interpleader  at  law  was  where  there  was  a  joint 
bailment  by  both  claimants. 


In  equity,  it  is  defined  to  be  where  two  or  more  per- 
sons claim  the  same  debt  or  duty. 

It  is  no  exception  to  the  rule  that  a  tenant  or  an 
agent  cannot  file  a  bill  of  interpleader  against  his  land- 
lord or  his  principal,  that  where  the  landlord  or  the 
principal  has  created  a  subsequent  interest  in  some  other 
person,  the  tenant  or  agent  may  maintain  such  a  bill ; 
because,  in  such  case,  the  same  debt  or  duty  is  claimed, 

and 

(a)  2  B.i  C.  540. 
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and  it  is  the  act  of  the  person  entitled  to  such  debt 
or  duty  which  creates  the  equity  of  the  party  owing  it. 

In  NickoUon  v.  Knawles  (a)  Sir  John  Leach  acted 
upon  this  principle,  and  refused  an  injunction  in  an 
interpleading  suit  by  a  broker,  against  those  by  whom 
he  was  employed,  and  another  who  claimed  the  pro- 
perty by  a  paramount  title. 

In  Cooper  v.  De  Tastet  (b)  Sir  John  Leach  acted  upon 
the  same  rule,  and  refused  to  a  warehouseman,  seeking 
to  compel  his  principal  to  interplead  with  another  person 
who  had  claimed  the  property,  the  benefit  of  an  injunc- 
tion. In  that  case,  expressions  are,  by  the  report,  at- 
tributed to  the  learned  Judge,  which  it  may  be  difficult 
to  explain.  It  appears,  however,  that  the  judgment 
was  not  given  from  any  written  note,  and  he  may  perhaps 
have  been  misunderstood.  And  if  the  expressions  were 
used,  they  can  only  be  considered  as  dicta  ;  the  facts  of 
the  case  not  requiring  any  decision  upon  the  point. 
The  learned  Judge  is  supposed  to  have  said  that  the  case 
would  be  different,  if  the  Plaintiff  had  been  owner  of  a 
bonded  warehouse ;  but  no  reason  is  given  for  the  dis- 
tinction ;  and  the  circumstance  of  the  warehouse  being 
one  appointed  under  the  act  to  receive  goods  on  bond, 
does  not  alter  the  relative  situation  of  the  owner  and  of 
the  warehouseman. 

Two  decisions,  however,  are  supposed  to  have  thrown 
doubt  upon  this  established  principle  in  cases  of  inter- 
pleader ;  Pearson  v.  Cardon  (c)  and  Mason  v.  Hamilton,  (d) 
The  first,  as  reported,  would  certainly  seem  to  create 
some  difficulty ;  the  report  attributing  to  the  Vice-Chan- 

cellor 


(a)  5  Madd.  47. 
Ik)  I  Tamlyn^m. 


(c)  4  Sin.  218.      2   Ruts.  ^ 
Mylne^  60C. 
{d)  B  Sim.  19. 
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cellor  the  expression  that  admitting  that  the  Plaintifis  18S7. 
were  agents  for  one  party,  yet  that  there  was  a  claim  p^*^'^"^ 
made  by  another  under  a  paramount  title,  and  that  his  __  9. 
Honor  was  therefore  of  opinion  that  it  was  a  case  of 
interpleader.  In  this  there  must  be  some  mistake ;  inter- 
pleader, as  between  agent  and  principal,  being  admissible 
only  where  the  adverse  claim  is  under  a  derivative,  and 
not  under  a  paramount  title ;'  and  although  the  case  on 
appeal  before  Lord  Brougham  is  not  reported  (a),  I  have 
been  furnished  with  a  note  of  Lord  Brougham's  judg- 
ment, and  have  the  satisfaction  to  find  that  his  Lordship, 
in  affirming  the  Vice-Chancellor's  order,  recognises  the 
established  rule,  and  anxiously  guards  himself  against 
being  supposed  to  intend  any  infringement  upon  it; 
and  he  decided  that  case  entirely  upon  its  own  peculiar 
circumstances,  and  upon  the  ground  that  the  adverse 
claim  was  derivative  and  not  paramount  ^ 

In  Mason  v.  Hamilton^  the  principal  question  was  that 
of  costs,  the  party  who  had  given  the  notice  having 
withdrawn  his  claim,  though  not  till  after  the  bill  was 
filed ;  and  as  that  was  the  party  ordered  to  pay  the  costs, 
it  is  probable  that  the  attention  of  the  Court  was  not 
much  directed  to  the  point  for  which  it  is  now  cited ; 
and  even  if  that  were  otherwise,  the  case  would  be  but 
a  slight  authority  for  the  present,  inasmuch  as  although 
the  bailor  had  directed  the  bailee,  the  Plaintiff,  to  trans- 
fer the  goods  into  the  name  of  the  party  whose  claim 
was  afterwards  acquiesced  in,  there  was  not,  as  in  this 
case,  any  dealing  between  the  bailee  and  such  party, 
recognising  his  right,  and  contracting  with  him  upon  the 
footing  of  it.  Besides  which,  if  the  Vice-Chancellor  did 
express  any  such  opinion  as  is  there  attributed  to  him, 
I  have  the  satisfaction  of  knowing,  from  the  Vice-Chan- 
cellor's 
(a)  The  case  ii  now  reported,  2  Ruts*  4-  M^ne,  606. 
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061101^8  judgment  in  this  case,  that  at  a  subsequent 
period,  when  the  point  was  brought  distinctly  before 
him,  he  entertained  an  opinion  in  conformity  with  that 
which  I  have  expressed  upon  this  subject. 


I  have  thought  it  right  to  enter  thus  fully  into  the 
case,  not  from  any  doubt  I  at  the  time  entertained  about 
it,  but  to  remove  an  impression  which  seems  to  have 
been  entertained,  that  those  cases  were  to  be  considered 
as  affecting  the  other  cases  in  questions  of  interpleader. 

The  appeal  must  be  dismissed  with  costs. 


Of  two  De-  Sir  William  Home  and  Mr.  Sidebottom  appeared  for 

bill,  one  only  ^^  Defendant  Daniloff;  but  as  he  had  not  demurred, 

demurred;  and  ^nd  consequently  was  not  a  party  to  the  appeal,  they  were 

having  been  not  allowed  to  be  heard.     They  applied,  however,  for 

VicTchan-  ^®  ^'^^  ^^  ^^^  appearance  under  the  following  cir- 

cellor,  the  cumstances  :  — • 
Plaintiff  apk 
pealed.    The 

order  for  get-  The  order  for  setting  down  the  appeal  was  served  on 

ting  down  the  .  . 

appeal  was  Haniloff^s  solicitor,   who  afterwards  received  a  letter 

JST^D^^^  from  the  Plaintiffs'  solicitors,  informing  him  that  an 

fendant's  application  was  about  to  be  made  to  have  the  appeal 

afteiwardr  ^  advanced,  and  requesting  to  know  whether  he  would 

received  a  consent  to  its  being  advanced. 

letter  from 

the  Plaintiff's 

solicitor,  uk-  The  Lord  Chancellor  was  of  opinion  that  Daniloff 

ing  hun  whe-  .  ,    ,          ,                    ^  ,  . 

ther  he  would  ^^s  not  entitled  to  the  costs  of  his  appearance  upon 

havrSie^  the  hearing  of  the  appeal;  and  said,  that  although  it  was 

peal  advanced;  now  the  settled  practice  of  the  Court,  that  when  a  pe- 

fendaot  ap-^  tition  was  served  upon  unnecessary  parties  who  appeared, 

peared  upon  they  were  entitled  to  their  costs,  that  case  did  not  re- 

the  argument,  .  , 

but  was  not  semble 

allowed  to  be  heard:  Held,  that  he  was  not  entitled  to  the  costs  of  his  appearance. 
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semble  the  present  The  answer  to  a  petition  required 
the  attendance  of  all  parties  concerned,  and  it  became 
an  order  of  the  Court  upon  every  party  whom  the  peti- 
tioner chose  to  serve  with  it  The  letter  sent  to  Dani" 
loff^s  solicitor,  in  the  present  instance,  was  merely  an 
unnecessary  application  to  him  for  his  consent  to  the 
appeal  being  advanced ;  it  did  not  invite  him  to  attend 
the  hearing  of  the  appeal. 


18S7. 


Crawshay 

V, 

Thornton. 


CAMPBELL  V.  CAMPBELL. 


CAMPBELL  V.  MACKAY. 


1856. 
April  87. 29. 

1837. 
Jatu  16. 


Mr.  Jacob  and  Mr.  Richards^  contrd. 


nnHE  mode  in  which  this  petition  of  appeal  came  Of  several 

before  the  Court,  the  nature  of  the  question  which  JJJJ b^hatfof 
it  raised,  and  the  principal  arguments  by  which  it  was  infants,  and 

supported,  are  stated  in  the  judgment  tection  of 

theirpropert^y 
the  Court  will 
The  Solicitor-'Generalj  Mr.  Templcj  and  Mr.  Parry^  give  a  prefer- 

for  the  appeal  «"f.«  J?  ^»^ 

^^  which  IS  ca- 

pable from 
Its  frame  of 
being  most 
benCTcia]ly 
and  effectually 
prosecuted, 
notwithstand" 
ing  that  in 
point  of  form 
In  this  case  two  bills  were  filed,  both  professing  to  the  relief 

be  for  the  interest  of  the  infants.     The  Master  of  the  Q^her  is  more 
Rolls  referred  it  to  the  Master  to  inquire  which  of  the  extensive. 

r         y        -  #•    1        .     r  rw^       ^r  TrUStCeS  foF 

two  was  most  for  the  interest  of  the  infants.  The  Master  infanu,  per- 

•  •     • 

reported  that  the  first-mentioned  suit,  which  was  also  "^^Ll^  M- 

the  ffation,  or- 
dered to  pay 
the  costs  personaUj. 


The  Lord  Chancellor. 
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18S7.        the  earlier  in  point  of  time,  was  most  for  their  benefit ; 
CampbeiI     *^°^>  upon  petition  and  cross-petition  at  the  Rolls,  Lord 
V.  Langdale  was  of  the  same  opinion,  and  made  an  order 

confirming  the  Master's  report. 

From  this  decision,  Lady  Dorothea  Louisa  Campbell^ 
who  is  the  mother  of  the  infants,  and  the  only  adult 
Plaintiff  in  the  second  suit,  and  the  next  friend  of  the 
infants  in  that  suit,  brings  the  present  appeal. 

In  the  first  bill  the  infants  are  Plaintiffs  by  the  Rev. 
'  Archibald  Montgomery  Campbell^  their  next  friend.    This 

bill  was  filed  on  the  17th  of  June  1835.     It  sets  out  at 
large  the  will  of  Sir  James  Campbell^  by  which  he  gave 
to  his  wife  Lady  Dorothea  for  her  life,  all  his  plate 
and  plated  goods  then  in  his  possession,  with  remainder 
to  the  Plaintiff  his  son.     To  the  Plaintiff  his  son,  he 
gave  certain  other  descriptions  of  plate;  and  he  then 
bequeathed  15,000/.  to  the  Defendants  Mackay^  Camp- 
bell,  and  Home,  for  his  three  daughters  at  twenty-one 
or  marriage,  with  benefit  of  survivorship ;  the  interest 
to  be  applied  for  their  maintenance.     The  residue  of 
his  estate  he  gave  to  the   same  trustees,  for  his  son 
at  twenty-five,   and  if  he  should  die  before  that  age 
without  issue,  then  for  his  daughters ;  and  he  appointed 
those  trustees  his  executors,  and  also,  jointly  with  his 
wife,  the  guardians  of  his  children.     This  bill  prays  the 
usual  accounts  of  the  personal  estate,  against  the  ex- 
ecutors  and   executrix;   and  after   stating   that  Lady 
Dorothea  Louisa  Campbell  had  possessed  herself  of  the 
testator's  plate  and  plated  articles,  and  also  of  some 
of  the  plate  bequeathed  directly  to  the  Plaintiff  her  son, 
and  of  other  parts  of  the  personal  estate,  and  that  she 
had  received  from  the  testator  2000/.,  part  of  his  per- 
sonal estate,  for  which  she  had  not  accounted,  it  prays 
against  her  an  account  of  what  she  had  so  received. 

On 
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On  the  14th  of  Jjdy  the  second  bill  was  filed  by 
Ladj  Dorothea  Louisa   Campbell  in   her    own  rights 
and  as  the  next  friend  of  her  children,  stating  the  will, 
and  praying  the  usual  accounts  of  the  estate,  but  also 
stating  two  deeds  executed  by  the  testator.     The  first 
of  these  instruments  is  his  marriage  settlement,  dated 
March   1817,   by  which  certain    sums  in   the  public 
/bnds  were   vested    in   the    Defendants    Madcay  and 
CampbeUj  and  two  other  persons,  since  deceased,  upon 
trust,   to   pay  to  Lady  Dorothea  a  jointure  of  800/L 
Irish  currency  (which  is  the  whole  income  of  the  sums 
so  invested  with  the  exception  of  a  few  pounds)  for  life^ 
and  the  surplus  income,  for  the  maintenance  of  the 
children,  and  after  Lady  Dorothea's  death,  to  divide  the 
principal  among  the  children.    After  the  death  of  Lady 
Dorothea^  the  trustees,  with  the  guardians  to  be  ap- 
.pointed   by  the  father,  were  to  have  a  discretionary 
power  to  apply  the  income  of  this  fund  for  the  main- 
tenance of  the  children,  and  to  allow  sums  for  their 
advancement  out  of  the  capital.     By  the  second  deed, 
which  is  dated  the  22d  of  July  1834,  a  sum  of  10,000/. 
was  vested  in  the  Defendants  Home  and  Lord  SligOj 
upon  trust  for  Lady  Dorothea  for  life^  with  remainder 
to  the  children  as.  she  should  appoint,  and  in  default  of 
appointment,  equally.     The  bill  states  that  in  this  deed 
there  was  a  similar  provision  to  that  contained  in  the 
other,  with  respect  to  the  maintenance  of  the  children^ 
although  it  was  stated  at  the  bar  that  there  was  no  such 
provision  in  the  deed. 


1837. 


Campbbll 
Cawpbsll. 


The  second  bill  then  states  that  the  fimds  under  the 
first  deed  are  standing  in  the  names  of  the  Defendants 
Campbell  and  Mackay^  and  those  under  the  second  deed, 
in  the  names  of  Home  and  Lord  SLigo.  It  then  states 
that  Lady  Dorothea  invested  in  the  French  funds,  in 
her  own  name,  the  2000/.  given  to  her  by  the  testator, 

except 


Campbell. 
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18S7.        except  300/.  expended  in  paying  debts,  and  that  she 

7^^^^^^^     holds  that  stock  for  the  benefit  of  the  children,  but  the 
Campbell 

V.  bill  denies  that  it  forms  part  of  the  testator's  estate.  The 

only  relief  prayed  with  respect  to  these  two  trust  funds 
is  that,  ii  necessary,  new  trustees  may  be  appointed: 
but  of  the  second  deed,  all  the  trustees  appointed  are 
now  living ;  and  of  the  first,  two  out  of  four  are  living, 
and  no  complaint  is  made  as  to  the  mode  of  investment, 
or  the  management  of  the  trust  fimds.  (a) 

It  is  also  to  be  observed  that  the  infants  have  no 
present  interest  in  these  two  trust  funds,  except  in  the 
surplus  of  the  income  of  the  stock  comprised  in  the  first 
trust,  amounting  to  a  very  few  pounds  only;  and  no 
complaint  is  made  that  such  surplus  has  not  been  ap- 
plied according  to  the  trusts. 

The  Defendants,  Campbell^  Mackay^  and  Homcy 
thought  it  right  to  put  in  a  demurrer  to  this  second 
bill,  upon  the  ground  of  multifariousness.  The  Vice- 
Chancellor  over-ruled  the  demurrer.  The  Defendants 
then  thought  it  right  to  appeal  from  that  order,  and 
upon  the  appeal  I  affirmed  the  decision  of  his  Honor,  {b) 
The  order  of  the  Vice-Chancellor  was  dated  the  5th  of 
January  1836 ;  and  on  the  4th  of  February  following, 
the  Master  made  his  report,  approving  of  the  first 
suit  in  preference  to  the  second.  On  the  3d  of  March 
1836,  the  Master  of  the  Rolls  confirmed  that  report, 
and  dismissed  Lady  Dorothea's  petition  for  leave  to 
except  to  it  All  this  litigation  is  much  to  be  re- 
gretted, not  only  as  it  creates  great  expense,  which 

must 

(a)  See  Campbell  v.  Mackay,  {b)  Campbell  v.  Mackat/y  ubi 

vol.].  p. 605.  supra,  where  the      tuprh, 
substance  of  the  second  bill  is 
stated  more  fully. 
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must  in  some  measure  fall  upon  the  infants,  but  as  it 
evinces  a  spirit  of  hostility  between  those  who  ought 
to  have  but  one  common  object,  the  interest  of  the 
children,  a  spirit  which  cannot  but  be  highly  preju- 
dicial to  them. 
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As  the  matter,  however,  has  been  brought  before  me, 
I  am  under  the  necessity  of  disposing  of  it;  and  I  en- 
tirely agree  in  the  view  taken  by  His  Lordship   the 
Master  of  the  Rolls.     I  think  the  introduction  of  the 
two  deeds  into  the  second  bill  quite  useless  as  to  any 
benefit  to  the  infants,  though  I  did  not  think  that  it 
made  that  bill  demurrable  for  multifariousness.     But 
my  reason  for  preferring  the  first  suit  is,  that  I  think 
Lady  Dorothea  ought  to  be  a  Defendant     The  trans- 
action as  to  the  2000/.,  according  to  the  representations 
in  both  bills,  requires,  at  least,  investigation,  which  it 
cannot  properly  receive  in  a  suit  in  which  she  is  a 
Plaintiff. 

The  only  objection  to  the  first  suit  is  an  allegation  in 
the  second  bill  that  the  next  friend  and  the  accounting 
parties  are  under  an  understanding  together  as  to  the 
suit;  by  which  nothing  more  is  meant  than  that  the  suit 
is  instituted,  if  not  at  the  instigation,  at  least  with  the 
concurrence,  of  the  Defendants  the  executors.   Hiere  is 
nothing  whatever  to  lead  me  to  suppose  that  any  im- 
proper protection  is  intended  to  be  afforded  to  the  ac- 
counting parties  from  that  circumstance.     The  relation- 
ship of  some  of  the  Defendants  to  the  infants,  and  the 
high  character  which  they  are  acknowledged  to  bear, 
preclude  this  supposition  ;  and  were  it  otherwise,  the 
necessary  attendance  of  Lady  Dorothea  and  her  pro- 
fessional advisers  throughout  the  case,  would  afford  an 
effectual  protection  to  the  interests  of  the  children. 


I  therefore 
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• 
I  therefore  do  not  think  that  any  substantial  objection 

has  been  stated  to  the  first  suit ;  and  for  the  reason  I 

have  stated,  I  think  it  greatly  preferable  to  the  second. 

In  such  a  case  as  this,  where  another  next  friend  takes 

upon  himself  to  file  a  second  bill,  it  is  incumbent  upon 

him  to  shew  some  defect  in  the  first  suit,  or  a  decided 

preference  in  the  second.     If  their  merits  are  only  equals 

the  priority  must  prevail. 


I  therefore  affirm  the  order  of  the  Master  of  the 
Rolls. 

When  the  demurrer  was  disposed  of,  I  reserved  the 
costs  until  I  should  have  decided  this  appeal.  I  have 
now  affirmed  both  the  orders  :  I  think  that  neither 
of  them  ought  to  have  been  made  the  subject  of  appeal. 


It  is  certainly  not  usual  to  make  trustees  for  infants 
or  their  next  friends  pay  personally  the  costs  of  pro- 
ceedings ;  but  it  would  not  be  a  useful  exercise  of  the 
discretion  of  the  Court  to  abstain  from  making  an  ex- 
ception, when  a  course  of  unnecessary  litigation  appears 
to  have  been  adopted.  Lady  Dorothea^  indeed,  is  not 
only  acting  as  next  firiend  for  her  children,  but  in  her 
own  right ;  and  I  think  the  trustees,  if  justified  in  de- 
murring at  all,  instead  of  trusting  to  the  result  of  an 
inquiry  as  to  the  two  suits  which  were  then  pending, 
might  have  been  satisfied  with  the  decision  of  the  Vice- 
Chancellor  upon  the  demurrer,  which  would  have  been 
a  complete  exoneration  to  them.  I  think,  therefore,  that 
both  appeals  should  be  dismissed  with  costs,  and  I  make 
no  order  as  to  paying  a^y  costs  out  of  the  infants'  pro-^ 
perty. 
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CAMPBELL  V.  MACKAY.*  -^Vbr.  10,11. 

1857. 
Janm  16. 

npHIS  was  an  appeal  by  the  Defendants,  the  exe-  The  Court 

cutors  of  the  late  Sir  James  CampbeU^  against  an  will  not  make 

order  of  the  Vice-Chancellor,  by  which  the  Plainti£^  mittiog  its 

Lady  Dorothea  Louisa  CampbelL  who  was  jointly  named  i°^fn^  wards 

.  1         ,/  to  be  removed 

with  them  as  an  executor  of  Sir  Jame^s  will,  and  as  one  out  of  the 

of  die  guardians  of  the  infant  Plaintiffs,  was  permitted  ShU^ew 
to  remove  the  infant  Plaintifis,  her  children,  out  of  the  to  their  re- 
jurisdiction,  for  the  purpose  of  establishing  their  resi-  nen^^Sroad 

deuce  in  France  or  Italy,  except  in  a 

case  of  im- 
.perative  ne- 

Sr  William  Home,  Mr.   Wigram,   and  Mr.  James  ^^^y}  ?•» 

where  It  IS 

BttsseUy  for  the  appeal.  clearly  proved 

that  a  con- 
stant resi- 
Mr.  Knight  J  and  Mr.  Parry,  in  support  of  the  Vice-  deuce  in  a 

/>i         11     >        J  warmer 

Chancellor's  order.  ^li^^^g  -^ 

absolutely 

The  facts  of  the  case,  and  the  general  effect  of  the  their  health. 

evidence  on  both  sides,  are  stated  and  summed  up  in      ?"^';  ^"^  , 

'^         order,  if  made, 

the  judgment.  ought  to  com- 

prise a  scheme 
■•  for  the  educa- 

tion of  the  in- 


17.        The  Lord  Chancellor.  fants,  as  well 

1^  as  a  provision 

The  petition,  upon  which  the  order  under  appeal  was  for  informing 

obtained,  stated  that  it  was  necessary  for  the  health  of  f^^^  time  to 

the  children  that  they  should  reside  in  the  south  of  Ev^  time  of  their 

1-  11  r-n»j»    progress  and 

rope,  or  m  some  climate  warmer  than  that  ot  England,  condition,  and 

The  oriirinal  order  permitted  Lady  Dorothea  to  take  ?"  "n<*"tak- 

^  r  J  i„g  jQ  bnng 

them  "  to  the  south  of  Europe,  or  elsewhere,  out  of  the  them  within 

jurisdiction;"  but  as  it  was  subsequently  altered,  and  as  tioVwh wire- 
it  now  stands,  it  permits  the  infants  to  reside  in  France  quired. 

or 
*  See  the  preceding  case. 
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or  Baly.  With  this  order,  which  goes  on  to  direct  the 
usual  inquiries  relative  to  the  ages  and  fortunes  of  the 
in&nts,  and  the  sums  that  would  be  proper  to  be 
allowed  for  their  maintenance,  respectively,  no  scheme 
is  connected  for  the  education  and  superintendence  of 
the  children ;  no  undertaking  or  security  is  to  be  given, 
that  they  shall  be  brought  back  within  a  limited  time ; 
and  no  direction  or  provision  is  introduced,  by  which 
the  Court  may  be  informed  at  any  future  period  of  their 
actual  condition  or  progress.  [His  Lordship  here  stated 
in  detail  the  substance  of  the  affidavits  which  had  been 
read,  as  well  in  support  of  the  appeal,  as  in  opposition 
to  it,  and  proceeded] :  — 


Such  is  the  evidence  upon  which  I  am  required  to 
come  to  a  decision  which  may  most  materially  a£fect  the 
future  prospects  of  these  children ;  and  the  first  question 
is,  whether  such  a  case  is  made  out  as  to  justify  me  in 
permitting  the  children  to  be  kept  abroad  and  out  of 
the  jurisdiction  of  the  Court. 


It  cannot  be  now  said  that  the  Court  will  not  in  any 
case  permit  its  wards  to  be  taken  out  of  the  country. 
No  doubt,  circumstances  may  arise  under  which  it  would 
be  most  inexpedient  to  adhere  strictly  to  the  general 
rule  against  permitting  an  infant  ward  of  the  Court  to  be* 
taken  out  of  the  jurisdiction ;  because  cases  may  occur  in 
which  the  health,  and  possibly  the  life  of  the  ward,  may 
depend  upon  his  removal  to  another  climate.  Such 
instances,  however,  are,  I  trust,  very  rare;  and  so 
lately  as  in  the  year  1801,  in  the  case  of  Mountstuart 
V.  Mountstuart  (a\  Lord  Eldon  appears  to  have  said 
that  the  Court  never  makes  an  order  for  taking  the 
infant  out  of  the  jurisdiction.  Subsequent  decisions 
shew  that  exceptions  are  sometimes  made  to  the  rule, 

but 

(rt)  6  r«.  36J. 
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the  father  had  himself  gained  considerable  emoluments 
and  the  highest  honors.  It  is  needless  to  observe 
that  the  law,  which  permits  the  father  to  appoint  the 
guardians  of  his  children,  will  pay  the  highest  respect 
to  the  expression  of  his  wishes  as  to  the  mode  of  their 
education. 


All  these  considerations,  however,  must  yield,  and 
the  hopes,  wishes,  and  projects  of  the  father  must  be 
disappointed,  if  an  irresistible  necessity  be  proved  to 
exist  for  the  permanent  residence  of  the  children  abroad. 
I  say  permanent^  because  if  the  grounds,  alleged  in  this 
case,  for  the  permission  to  leave  the  country  be  sufficient 
for  that  purpose,  there  is  no  reasonable  hope  that  they 
will  cease  to  exist  during  the  minority  of  the  wards. 
The  ground  on  which  the  permission  is  sought  is  not 
any  accidental  disease,  which  a  temporary  residence 
abroad  may  help  to  eradicate ;  but  supposed  infirmities 
in  the  constitutions  of  three  of  the  children,  all  of  dif- 
ferent kinds,  but  all  supposed  to  lead  to  the  unusual 
result  of  an  incapacity,  without  danger,  of  living  in  the 
climate  of  this  country. 


Such  being  my  view  of  the  evil  not  only  likely  but, 
in  my  opinion,  certain  to  result  from  the  long  continu- 
ance of  the  permission  granted  by  the  Vice  Chancellor's 
order,  I  must  next  consider  the  weight  and  effect  of  die 
medical  evidence,  in  order  to  ascertain  whether  the 
danger  be  such  as  to  justify  me  in  exposing  these  wards, 
and  particularly  the  boy,  to  evils  so  certain  and  so  great. 

[His  Lordship  here  entered  into  a  minute  and  critical 
examination  of  a  number  of  affidavits  made  by  medical 
gentlemen,  who  had  been  professionally  consulted  with 
respect  to  the  health  of  the  children,  and  their  supposed 
constitutional  tendencies;   and  came  to  the  conclusion 

that 
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Having  come  to  this  conclusion  upon  the  principal 
question  raised  by  the  order  of  the  Vice- Chancellor, 
I  need  do  no  more  than  mention  some  other  matters, 
as  to  which  I  should  have  thought  it  necessary  to  vary 
the  order,  even  if  I  had  concurred  in  the  question  of 
residence  abroad. 


Tlie  effect  of  that  order  is  to  place  the  maintenance 
and  education  of  the  children  absolutely  in  the  hands  of 
oneof  four  guardians,  the  other  three  dissenting,  and  with- 
out any  inquiry  before  the  master,  as  to  a  scheme  for  their 
maintenance  and  education  ;  and  in  permitting  that  one 
guardian  to  take  the  children  abroad,  it  does  not  pro- 
vide any  security  for  their  return,  or  make  any  provision 
by  which  the  Court  could,  at  any  time,  be  informed  of 
thfe  state  of  the  children,  or  the  progress  of  their  edu- 
cation, a  matter  which,  in  the  case  in  Mr.  Jacob's 
Reports  (a).  Lord  Eldon  thought  necessary  even  in  the 
case  of  a  father.  I  am  aware  that  these  directions  were 
not  asked  of  the  Vice-Chancellor ;  and  I  mention  the 
circumstance  only  that  the  form  of  the  order  may  not 
be  drawn  into  precedent. 

I  have  now  gone  through  this  most  distressing  case. 
I  must  discharge  so  much  of  the  Vice-Chancellor's  order 
«s  permits  the  residence  abroad.  The  rest  of  the  order 
may  stand ;  but  there  must  be  added  to  it  that,  which 
cannot  be  dispensed  with  when  guardians  do  not  agree 
as  to  the  management  of  their  wards,  namely,  a  refer- 
lence  to  the  Master  to  approve  of  a  scheme  for  the  main- 
tenance and  education  of  the  children. 


I  do  not  mean  to  leave  to  the  Master  the  reconsider- 
ation of  the  question  as  to  residence  abroad.  The 
order,  therefore  must  direct  the  Master,  in  approving  of 

any 

(a)  1  Jacx  265. 
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thority :  and  I  hope  that  upon  reflection,  Lady  Dorothea 
will  see  reason  to  think  that  Colonel  Mackay  and 
the  other  guardians  have,  under  trying  circumstances, 
shewn  much  temper^  moderation,  and  self-command,  as 
well  as  fairness,  in  the  execution  of  the  delicate  and 
important  duty  cast  upon  them  by  the  testator*  In  all 
that  they  have  done,  they  appear  to  have  had  no  other 
object  than  the  welfare  of  the  children. 


The  Court  will  be  desirous  as  far  as  possible,  to  con- 
sult the  feelings  and  wishes  of  the  mother,  but  that  de* 
sire  will  not  induce  it  in  any  particular  to  depart  from 
the  course,  which  it  may  think  most  conducive  to  the 
interests  of  its  wards. 

If  Lady  Dorothea  can  bring  herself  to  co-operate 
with  the  other  guardians,  and  readily  assist  in  carrying 
into  effect  such  plan  for  the  education  of  her  children 
as  the  Court  may  approve,  she  may  be  assured  that  she 
will  be  doing  that  which  her  duty  towards  them  requires, 
and  that  which  is  most  likely  to  promote  their  welfare 
and  to  secure  to  herself  the  pleasure  and  satisfaction 
which  can  only  result  from  their  future  prosperity. 


1856. 


In  re  WATERS  a  supposed  Lunatic. 


To  avoid  in*.     ^i^HE  petition  of  Mary  Waters,  the  lunatic's  mother, 
convenience      M^    prayed  that  the  commission  of  lunacy  which,  by 

an  order  made  in  this  matter  on  the  2d  of  December 
instant,  would  be  issued  into  the  county  of  Hertford^ 
might  be  issued  into  the  county  of  Middlesex, 

By 


and  expense^ 
a  cofnmisstOQ 
was 'directed 
to  isRue  into 
Middleiot, 
although  the 
supposed  lu- 


natic was  residing  io  HerU4 
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1887*  stating  the  inquisition  taken  in  England^  and  the  finding 
^"7^"^^  of  the  jury,  and  that  the  whole  of  the  real  estate  of  the 
-ToTTiNHAX.  lunatic  was  situated  in  Ireland,  and  that  he  was  pos- 
sessed of  personal  estate  there,  and  had  not  any  pro- 
perty in  England,  with  the  exception  of  some  shares  in 
the  Aire  and  Colder  Navigation,  the  petitioners  prayed 
a  reference  to  the  Master,  to  approve  of  a  committee  of 
the  lunatic's  person,  and  to  inquire  who  were  his  heir-at- 
law  and  next  of  kin ;  and  also  that  a  transcript  of  the 
record  of  the  inquisition  taken  in  England  might  be 
forwarded  to  Ireland  (pursuant  to  the  1  fV.  4.  c,  65.),  in 
order  to  the  appointment  of  a  committee  of  the  lunatic's 
estates  in  that  country. 

Upon  the  hearing  of  this  petition,  the  Lord  Chan- 
cellor, at  the  request  of  the  lunatic's  son-in-law  and 
daughter,  who  stated  it  to  be  their  intention  to  traverse 
the  inquisition,  ordered  so  much  of  the  petition  as  re- 
lated to  the  appointment  of  a  committee  of  the  person, 
to  stand  over;  and  directed  that  a  transcript  of  the 
inquisition  should  be  forthwith  transmitted  to  the  Chan- 
cery of  Ireland.  The  lime  limited  by  the  act  of  par- 
liament for  traversing  inquisitions  in  lunacy  having 
subsequently  expired,  the  application  for  the  appoint- 
ment of  a  committee  of  the  lunatic's  person  was  renewed ; 
and  by  an  order  of  the  ]9th  December  1836,  the  Master 
was  directed  to  approve  of  committees  of  the  person, 
and  also  to  inquire  as  to  the  heir-at-law  and  next  of 
kin  of  the  lunatic.  The  parties  who  obtained  this  order 
however,  instead  of  prosecuting  it  before  the  Master, 
petitioned  the  Lord  Chancellor  of  Ireland;  and  under 
an  order  of  Lord  Plunket,  made  in  the  absence  of  the 
lunatic's  next  of  kin,  Mr.  and  Mrs.  Lucas  were  appointed 
the  committees  of  the  person. 

An  application  was  now  made  by  the  lunatic's  daughter 
and  her  husband,  for  leave  to  prosecute  the  order  of  the 

19th 


42 


CASES  IN  CHANCERY. 


1837. 


In  re 
Tottenham. 


must  be   drawn    up    and 
way.  (a) 

(a)  A  note  of  the  following 
cases,  with  reference  to  this  sub- 
ject, was  fiirnisbed  to  the  Lord 
Chancellor  by  the  Secretary  of 
Lunatics. 

In  re  Earl  of  Cabysfort,  Au- 
gust 21. 1828. — The  lunatic  was 
possessed  of  a  small  personal  pro- 
perty in  England.  His  estates 
were  in  Ireland,  and  produced 
1 1,000/.  per  annum.  Committees 
of  the  person  and  estate  were 
appointed  in  England,  and  a 
transcript  of  the  inquisition  for- 
warded to  Ireland,  in  order  that 
a  committee  of  the  estates  might 
be  likewise  appointed  there. 

In  re  Knox,  1829.  —  The  lu-  - 
natic  was  possessed  of  an  un- 
ascertained interest  in  the  re- 


prosecuted   in    the   regular 


siduary  estate  of  his  father,  in 
England,  and  also  of  stock  in 
the  bank  of  Ireland.  Com- 
mittees of  the  person  and  estate 
were  appointed  in  England,  and 
a  transcript  of  the  inquisition 
forwarded  to  Ireland, 

In  re  Newport,  1829.  — The 
inquisition  issued  in  Ireland, 
where  Mr.  Newport  resided.  The 
chief  part  of  his  estates  being  in 
England,  a  transcript  of  the  in- 
quisition was  forwarded  from 
Ireland  to  England,  and  a  com- 
mittee of  the  estates  in  England 
was  accordingly  appointed  by 
the  Court  here.  The  order  was 
silent  as  to  the  appointment  of 
a  committee  of  the  person. 


1856. 
Dec.  9, 10. 15. 


LOCKE  V.  COLMAN. 


In  cases  in  npHE  order  made  upon  the  hearing  of  the  appeal  in  this 

wbichfbutfor  ■                     ru-u                  -.i^u                          ^^ 

the  existence  cause,   of  which  a  report  has   been  given   antey 

of  a  trust,  the  vol.  i.  p.  423.,  was  to  the  effect  that  the  parties  should 

utletoi-eal  *^           '                                                   ^ 


property 
would  be  to 
be  tried  at 
law,  and  a 
party  would 
consequently 


proceed  to  a  trial  at  law  at  the  then  next  summer  assizes 
for  the  county  of  Somerset j  upon  the  following  issue,  viz., 
whether    the    Plaintiff,    Susanna  LocJcey   was,   on    the 

5th 


have  repeated 

opportunities  of  trying  it,  the  Court  of  Chancery  is  unwilling  to  bind  the  mhts  of 
the  parties  by  a  single  trial,  especially  when  it  appears  likely  that  more  ligni  will 
be  thrown  upon  the  subject  by  another  trial. 

A  second  trial  of  an  issue  with  respect  to  a  copyhold  custom,  was  directed  in  a 
case,  in  which  the  result  of  the  first  trial  would  have  gone  far  to  establish  within  an 
extensive  district,  a  rule  of  inheritance  of  which  no  distinct  precedent  had  been 
proved  in  evidence. 
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Prion/j  the  lands  in  which  were  alleged  to  be  surren- 
dered to  be  held  according  to  the  custom  of  Taunton 
Deane:  but  it  did  not  sufBcientlj  appear  that  the  ques- 
tion of  the  admissibility  of  this  surrender  and  admits 
tance  had  been  distinctly  raised. 

Sir  W.  Harney  Mr.  Parry,  and  Mr.  Kinglake  opposed 
the  motion. 

Mr.  Erie,  in  reply. 


Dec,  13.  The  Lord  Chancellor. 

The  Plaintiff  claims  as  customary  heir  living  at 
the  death  of  the  settlor's  widow  in  1819.  The  De- 
fendants claim  through  the  settlor's  widow  and  his 
daughter,  who  died  in  the  widow's  lifetime. 

By  the  decision  of  the  House  of  Lords,  the  cus- 
tomary heirs  of  the  settlor,  living  at  the  time  of  the 
death  of  his  widow,  are  the  parties  entitled;  and  to 
try  whether  the  Plaintiff  was  such  customary  heir, 
the  issue  directed  was,  whether  the  Plaintiff  was  on 
the  5th  of  February  1819  (being  the  day  of  the  death 
of  the  settlor's  widow),  the  heir  of  Robeii  Marke,  ac- 
cording to  the  custom  of  the  manor;  and  in  order  to 
raise  the  question,  the  parties  were  to  admit  that 
Sobert  MarJce  survived  his  wife,  and  died  on  the  5th 
oi  February  1819.  The  Defendants,. though  holding 
under  a  title  which  the  House  of  Lords  have  declared 
to  be  invalid,  are  entitled  to  retain  the  property  till 
it  be  claimed  by  some  persons  shewing  themselves  to 
be  the  customary  heirs  of  Robert  Marke  on  the  5th  of 
February  1819;  but  the  Defendants  do  not  claim 
through  any  common  law  heir  of  Robert  Marke,   or 

any 
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any  person  who  can  be  considered  as  customary  heir,        18S6. 

the  House  of  Lords  having  negatived  such  title ;  but 

according  to  the  decision  of  the  House  of  Lords,  the 

lands  belong  to  the  Plaintiff,  or  to  such  other  person 

as  may  appear  to  have  been  the  customary  heir  on 

the  5th  ot  February  1819.     It  is  also  to  be  observed, 

that  the  Defendant  in  this  cause  disputes  the  Plaintiff 

being  the  customary  heir  of  the   settlor,   and  insists 

that  John  Marke  the  youngest  son  of  the  youngest 

nephew  of  the  settlor,  is  such  customary  heir. 

The  question   therefore  is  in  no  respect  between  a 
customary  heir  and  a  common  law  heir ;  but  whether, 
by  the  custom,  the  Plaintiff  as  youngest  sister,  be  the 
customary  heir,  or  the  person  set  up  as  heir  by  the 
answer,   namely,   the   youngest  son    of    the    settlor's 
youngest  nephew.     The  jury,  by  finding  for  the  De- 
fendant, have  negatived  the  Plaintiff's  title  as  customary 
beir.    The  effect  of  that  verdict,  if  it  stands,  will  be 
conclusive  against  the  Plaintiff^s  claim,  and  will  go  far 
to  establish  within  an  extensive  district,  a  rule  of  in- 
beritance  of  which,  it  is  admitted,  that  there  is  not  at 
present  any  distinct  precedent.     It  is  a  case  therefore 
in  which  it  becomes  me  to  be  very  certain  that  the 
verdict  is  right,  before,  by  affirming  and  acting  upon 
it,  I  give  effect  to  such  important  consequences. 

If  the  property  had  not  been  in  trust,  and  the  title 
of  the  Plaintiff  had  been  to  be  asserted  at  law,  she 
would  have  had  repeated  opportunities  of  trying  her 
right  In  this  Court  it  is  matter  of  discretion  whether 
any  second  trial  shall  be  had;  but  in  exercising 
that  discretion,  this  Court  may  properly  have  regard 
to  what  would  have  been  the  rights  of  the  parties  at 
kw,  and  is  therefore  unwilling  to  bind  the  rights  by 
a  smgle  trial. 

I  had 
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Locks 

V, 
COLMAN. 


I  had  occasion  to  consider   the  question  in  a  case 
of  Mudd  V.  Suckermore  (a),  which  came  before  me  at  the 
Rolls.     That,  indeed,  was  a  case  in  which  the  Court 
had   left  the  Plaintiff  to  establish  his  case  at  law  in 
an   ejectment,  only  removing   the  legal  impediments; 
but  in  that  case  as  in  this,  though  the  Court  treated 
the  question  as  one  to  be  determined  by  the  result  of 
proceedings  at  law,  it  reserved  to  itself  ultimately  to 
adjudicate  upon  the  rights  of  the   paities.     In  both, 
the  consideration  was,  whether  this  Court  would,  under 
the  circumstances,  come  to  the  adjudication  upon  the 
result  of  one  trial  at  law,  it  appearing  to   the  Court 
that  more    light    upon  the   subject  was    likely  to   be 
obtained  by  another  trial :  and  in  th  e  case  of  Mudd  v. 
Suckermore  no  objection  was  made,  to  the  satisfaction 
of  the  Court,  of  any  thing  that  had  taken  place   at 
the  former  trial.     In  that  case  I  referred  to  the  several 
authorities  for  that  purpose,  to  which  may  be  added 
Baker  v.  Hart,  {b)      In   Edwin  v.   Thomas  (c)    it   was 
thought  to  be  a  sufficient  ground  for  a  new  trials  that 
the  result  concerned  all  the  copyholders  of  a  manor, 
as   is   the   present  case.     It  is,  however,  sufficient  for 
the  purposes  of  this  case  to  say,  that  the  Court  will  not 
bind   the   inheritance  by  the  result  of  a  single  trial, 
if  there  be   reason  for   believing  that  a  second  trial 
may  afford  more  satisfactory  grounds,  upon  which  a 
final  adjudication  of  the  rights  of  the  parties  may  be 
founded.     I  cannot  say,   that  I  am  so  satisfied  with 
what  took  place  at  the  trial,  as  to  justify  me  in  dis- 
posing of  the  property  according  to  its  result. 


Being  therefore  of  opinion  that  a  new  trial  must 
take  place,  I  avoid  entering  into  any  discussion  of 
several  of  the  points  which  have  been  argued  at  the 

bar, 


(a)  RoUt^nzS, 


{b)  5  Atk,  542. 


(c)  2  Vertk  75. 
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bar,  or  making  observations  upon  the  effect  of  the 
evidence  adduced,   as   I   am   desirous    that  the   case 
should  be  submitted  to  another  jury  with  as  little  pre- 
judice as  possible.     I  must,  however,  observe,  that  in 
submitting  the  case  to  the  jury,  the  learned  judge  does 
not  appear  to  have  sufficiently  called  their  attention  to 
the  question  which  this  Court  has  to  decide,  and  which 
it  required  the    assistance  of  the  jury   to   determine, 
namely,  whether  according  to  the  custom  of  the  manor 
the   Plaintiff  be  the    customary  heir;    that   question 
arising,  not  between  a  party  claiming  under  the  custom 
against  a  common  law  heir,  but  in  a  case  in  which 
the  heirship  is   regulated  by  the  custom.     According 
to  the  manner  in  which  the  jury  were  called  upon  to 
view  thb    subject,    the    Plaintiff  failed,   because    the 
evidence  was  not  thought  sufficiently  strong  to  repel 
the  presumption  which  they  were  directed  to  entertain  in 
favour  of  what  was  termed  the  common  law.     It  is  ob- 
vious that  if  a  claim  should  be  made  by  the  youngest  son 
of  the  youngest  nephew  of  the  settlor,  and  another  issue 
should  be  directed  to  try  his  right,  another  jury,  yielding 
ta  the  same  presumption,  would  probably  find  a  verdict 
agdnst  his  claim :  the  result  would  be  that  although  it 
is  clear  that  one  or  other  of  these  parties  is  entitled,  the 
claim  of  both  would  be  negatived.     It  also  appears  to 
me  from  the  learned  Judge's  notes  of  his  sununing  up, 
that  sufficient  weight  was  not  given  to  the  evidence  of 
reputation ;  which,  coming  as  it  did  from  Southwoodj  the 
lord  of  the  manor,  and  from  Robert  Marke,  a  paity  in- 
terested against  the  opinion  of  the  custom  he  expressed, 
was,  I  think,  in  the  obscurity  in  which  the  Court  Rolls 
left  the  subject,  entitled  to  considerable  weight. 


1886. 


As  to  the  objections  from  the  rejection  of  the  evi- 
dence of  the  custom  in  Taunton  late  Priory^  and  of 

Mr. 
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18S6.        Mr.  SoutkwoocCs  answer,  I  certainly  should  not  have 
directed  a  new  trial  upon  either  of  those  grounds. 

As  to  the  custom  of  Taunton  late  Priory^  it  appears 
that  the  preliminary  proof  to  raise  the  question  as  to 
the  admissibility  of  that  evidence,  was  not  brought 
forward.  And  as  to  Mr.  SouthwooiTs  answer,  inde- 
pendently of  the  objection  to  its  admissibility,  it  ought 
not,  if  received,  to  have  had  any  weight.  It  is  only  an 
admission  that  Susannah  Locke  was  customary  heir ;  but 
why,  or  under  what  circumstances,  or  whether  upon  any 
grounds  founded  upon  the  custom  of  the  manor,  as 
contended  for  by  the  Plaintiff,  is  not  stated.  I  must 
therefore  leave  these  two  pieces  of  evidence  to  be  dealt 
with  at  the  next  trial,  as  the  learned  Judge  who  shall 
preside  may  think  proper,  according  to  the  circumstances 
brought  forward  at  the  trial. 

Purposely  therefore,  avoiding  to  go  further  into  the 
discussion  of  the  case,  I  think  myself  bound  to  direct 
a  new  trial  of  the  issue. 


The  costs  of  the  motion  were  reserved ;  and,  at  the 
request  of  both  parties,  it  was  ordered  that  the  issue 
should  now  be  tried  by  a  special  jury. 
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VIGERS  V.  Lord  AUDLEY.  JM.  7j 

TN  this  case,  Angela  Solaris  one  of  the  Defendants,  A|>arfyagainit 
■■•  having   suffered   the    time   for   answering   to   ex-  JJ^chScnt  has 
pire,  an  attachment  was  issued  against  him.     He  then  issued  for 
filed  an  answer  and   demurrer  to   the  bill ;  and  the  answer  can* 

Vice-Chancellor  having  ordered  the  answer  and  de-  not  file  an 
1         1  «•  1      /.I    <-     .  1     .  .       answer  and 

murrer  to  be  taken  on  the  file  for  irregularity,  a  motion  demurrer  to 

was  now  made  that  his  Honor's  order  mic^ht  be  dis-  ^l|e  l»ll»evcn 

°  although  no 

charged.  further  step  in 

the  process 

has  been 

Mr.  Wigram^  for  the  motion.  taken;  and  it 

makes  no  di& 

The  answer  put  in  by  the  Defendant  Solaris  is  a  full  ference  in  this 
HA  >        f  'cspcct,  that 

and  bonajide  answer,  so  far  as  relates  to  the  merits  of  the  demurrer 

the  case.     This  demurrer  applies  to  so  much  of  the  "-^*^f^* 
hill  as  required  him  to  adswer  and  set  forth  ^*  whether  discovery 
he  is  not  an  alien  ;  and  if  not,  when  and  where  he  was  J^'^to  the 
born,  and  who  were  his  parents,  and  where  they  were  relief, 
respectively  bom,  and  whether  as  an  alien  he  is  not 
incapacitated  from  being  a  director  of  the  company  in 
the  bill  mentioned ;  "  and  the  cause  of  demurrer  shewn 
is  that  "  the  answering  such  part  of  the  said  bill  might 
subject  the  Defendant  to  pain,  penalty,  or  forfeiture.'* 
Whether  that  allegation  is  right  in  point  of  law,  is  for 
the  present  purpose  immaterial.    The  Vice-Chancellor's 
decision  proceeded   on  the  ground  that  a  Defendant 
against  whom  an  attachment  has  been  sued  out,  is  in 
contempt ;  that  every  demurrer  is  a  dilatory,  and  that 
no  party  who  is  in  contempt  is  entitled  to  put  in  a 
dflatory.     These  propositions  are  not  borne  out  by  the 
authorities,  or  founded  on  principle.     In  a  note  to  the 
Vol.  II.  E 
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case  of  Curzon  v.  De  la  Zouch^  Mr.  Swansion  {a)  has 
traced  to  one  of  Lord  Clarendon's  orders  (6)  the  origin 
of  the  rule,  that  a  Defendant  against  whom  an  attach- 
ment has  issued  cannot  file  a  demurrer.  By  that  order 
it  is  provided,  that  after  a  contempt  duly  prosecuted  to 
an  attachment  with  proclamation  returned,  no  commis- 
sion to  answer  shall  be  made,  nor  any  plea  or  demurrer 
admitted,  but  upon  motion  in  Court  and  affidavit :  and 
the  rule  is  laid  down  precisely  in  the  same  way  in  the 
Practical  Register  {c),  and  by  Chief  Baron  Gilbert  in 
his  Forum  Bomanum  (d).  And  the  foundation  of  the 
rule  is  thus  stated  in  the  latter  work — "The  reason  why 
upon  the  first  contempt  on  the  attachment,  they  allow 
a  commission  to  issue,  or  a  plea  or  demurrer  to  be  put 
in,  is  because  it  don't  appear  to  be  an  aifected  delay ; 
and  therefore,  upon  tendering  the  costs  of  the  attach- 
ment the  Defendant  may  take  his  commission ;  and  upon 
like  tender,  the  plea  and  demurrer  are  to  be  received. 
But  if  there  regularly  issues  an  attachment  with  pro- 
clamation, the  Defendant  cannot  of  course  purge  his 
contempt  by  a  mere  tender ;  but  he  must  apply  to  the 
Court  to  shew  that  his  plea  and  demurrer  are  proper, 
and  to  exhibit  a  proper  excuse  for  his  delay ;"  &c.  The 
attachment,  therefore  which  creates  such  a  contempt  as 
deprives  the  party  of  the  privilege,  must  have  advanced 
to  its  second  stage;  it  must  be  an  attachment  which 
issues  after  a  return  of  non  est  inventus  has  been  made 
to  the  first.  That  is  not  the  Defendant's  case ;  and  to 
him  therefore  the  rule  would  not  apply.  No  case  can 
be  found  in  which  this  distinction  has  been  taken  and 
over-ruled.  Even  in  Curzon  v.  De  la  Zouch  {e)  it  does 
not  seem  to  have  been  adverted  to. 

Besides, 


(a)  1  Swansi.  195. 

(b)  Beam.  Ord.  178. 

(c)  p.  114.  fFya//*sed. 


(d)  p.  71. 

(e)  1  SwantL  185. 
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Besides,  in  all  the  former  cases  the  demurrer  filed        1887. 
appears  to  have  gone  to  the  relief,  except  in  Curxon  t» 
De  la  Zouchf  where  the  nature  of  the  demurrer  does 
Dot  appear:  here  the  demurrer  is  merely  to  a  single 
question,   for  an  answer  to   which  the  Defendant  is 
advised  that  the  Plaintiff  has  no  right  to  call.     The 
Vice-Chancellor's  decision  assumed,  what  is  extremely 
questionable,  that  this  demurrer  was  a  dilatory.     Cer- 
tainly it  is  not  in  its  character  such  a  proceeding  as 
to  delay  the  answer,  and  therefore  to  fidl  within  the 
definition  of  a  dilatory  given  in  BaaoUy  v.  Ecdes  (a), 
where  it  was  ruled  that  a  Defendant  is  cmly  once  per- 
mitted to  delay  his  answer  by  plea  or  demurrer.     A 
plea  in  bar  is  not  a  dilatory,  because,  when  it  comes  to 
be  tried,  it  decides  the  right.    A  dilatory  is  a  defence 
upon  which  the  decision  does  not  finally  dispose  of  the 
question  between  the  parties ;  and  that  agrees  with  the 
definiticm  of  Seijt.  Stephen  in  his  treatise  on  pleading^ 
where  he  distinguishes  between  dilatory  and  peremptory 
pleas.    This  is  merely  a  short  and  easy  mode  of  settling 
the  point,  how  far  the  Defendant  is  bound  to  answer  H 
particular  interrogatory  not  relating  to  the  merits  of  the 
case,  instead  of  letting  the  answer  be  excepted  to,  and 
dien  going  before  the  Master  on  a  reference  and,  event- 
oaUy  having  the  report  reviewed  upon  exceptions,  —a 
coarse  which  requires  three  distinct  proceedings  instead 
of  one.     When  a  Defendant  is  served  with  a  subpoena^ 
all  the  modes  of  defence  are  open  to  him — by  demurrer, 
by  plea,  and  by  answer.     If  an  attachment  has  been 
sued  out  and  returned  with  proclamation,  thed,  acdord" 
ing  to  Lord  Clarendjoris  rule,  he  is  precluded  fronl 
demorring  upon  the  merits ;  but  that  is  no  reason  why 
lie  should  not  be  permitted,  instead  of  msisting  upon  his 

objection 

(a)  1  Sim.  4r  Shi.  Sil. 
E  2 
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objection  by  his  answer,  to  raise  and  have  the  point 
decided  by  a  demurrer;  which,  as  it  does  not  involve  the 
merits,  or  delay  the  progress  of  the  cause,  cannot  in 
strictness  be  termed  a  dilatory. 


Mn  Wakefield  and  Mr.  Rogers^  contra^  were  not  called 
upon  by  the  Court. 


The  Lord  Chancellor. 

No  such  limit  to  the  rule  as  has  now  been  suggested 
with  respect  to  the  stage  of  the  attachment,  is  laid  down 
by  Lord  Eldon  in  Curzon  v.  De  la  Zouch.  The 
difficulty  I  should  feel  in  allowing  the  distinction 
arising  out  of  the  alleged  nature  of  the  demurrer  is  this: 
that  it  would  impose  upon  the  Court  the  necessity,  in 
each  particular  case,  of  going  carefully  through  the 
pleadings,  for  the  purpose  of  determining  how  far  it 
applied  to  merits,  and  how  far  to  discovery  merely;  a 
course  which,  practically,  would  be  attended  with  extreme 
inconvenience.  If  the  rule  were  once  admitted,  that  a 
party  who  was  under  an  attachment  for  not  answering 
might  file  an  answer  and  demurrer,  provided  the  de- 
murrer did  not  go  to  the  relief,  he  might,  on  that 
pretence,  demur  to  every  question  but  one  in  the  bill, 
and  then  call  upon  the  Court  upon  the  demurrer  to 
adjudicate  on  the  whole  case.  The  document  which 
the  Defendant  has  filed  is  entitled  *^an  answer  and 
demurrer."  It  was  open  to  him  to  take  the  opinion 
of  the  Court,  with  respect  to  the  interrogatories  ob- 
jected to,  by  way  of  demurrer,  before  he  was  under 
an  attachment,  and  whether  they  were  more  or  less 
extensive;  but  having  neglected  to  avail  himself  of 
that  opportunity,  he  is  not  now  entitled  to  complain 
of  that  as  a  hardship  which  is  the  consequence  of  his 

own 
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own  default.     I  consider  myself  bound  by  the  autho-       i8S7. 

rities,  and  especially  by  the  judgment  of  Lord  Eldon  in  ^'tP^''^^ 
Curzon  v.  De  la  Zouch  ;  and  the  motion  must  be  dis-  v. 

missed  with  costs.  .  ^^ 

AUDLEY. 


EWING  w.  OSBALDISTON.  isse. 

May  6.  9,  97» 
June  1.  4, 

TN  the  month  of  December  1831,  Charles  Bobert  Ellis^        1837. 

ton,  the  son  of  Robert  William  Elliston  then  lately  ^-    ^ 

"^    ISo  play  can 

deceased,  was  possessed  of  a  lease  of  the  building  and  lawtully  be 

premises  called  the  Surrey  Theatre^  situate  in  the  Black-  ^^or  r^."^ 

friars  Roady  in  the  county  of  Storey^  under  a  lease  for  ward,  within 

a  term  of  which  two  years  and  four  months  or  there-  o(L<mdon 

abouts  were  then  unexpiired;  and  Charles  RcAert  Elliston  without  the 

was  then  also  absolutely  possessed  of  certain  scenery  letters  imteot 

and  dresses  used  in  and  about  the  theatre;  and  he  was  ^?'"  ^^^  <• 

King,  or  of  a 

desirous  of  selling  his  interest  in  the  lease,  and  in  the  licence  from 

scenery  and  dresses.  Cha^Slab ; 

and  no  such 

In  the  beginning  of  the  month  of  December^  1831,  the  oj.  licence  can 

Defendant,  David  Webster  Osbaldiston^  who  had  for  some  ^  granted  so 

as  to  authorise 
time  acted  as  the  manager  of  the  theatre  on  behalf  of  the  the  perform- 

former  lessee  R.  W.  EUistorij  entered  into  a  treaty  with  ^J^'^^j,''^  ^^^ 

Charles  Robert  Elliston  for  the  purchase  of  the  lease  and  except  within 

scenery  and  dresses ;  and  he  was  anxious  to  form  a  part-  lii^^;^  ^f 

nership  with  some  person  possessing  capital,  who  should  Weitmntter, 

job  him  in  the  purchase  of  the  lease  and  the  other  arti-  King  may 

cles,  happen  to 
reside. 
An  agreement,  therefore,  for  a  partnership  in  acting  plays  at  a  theatre  situate 
within  twentr  miles  of  London^  but  not  within  the  citv  or  liberties  of  WetimiMter^ 
or  in  the  place  of  the  King^s  residence,  is  one  to  which  the  Court  will  tiot  giTC 

E  8 
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objection  by  his  answer,  to  raise  and  have  the  point 
decided  by  a  demurrer;  whichi  as  it  does  not  involve  the 
merits,  or  delay  the  progress  of  the  cause,  cannot  in 
strictness  be  termed  a  dilatory. 


Mr.  Wakefield  and  Mr.  Rogers^  contrdj  were  not  called 
upon  by  the  Court. 


The  Lord  Chancellor. 

No  such  limit  to  the  rule  as  has  now  been  suggested 
with  respect  to  the  stage  of  the  attachment,  is  laid  down 
by  Lord  Eldon  in  Curzon  v.  De  la  Zotich,  The 
difficulty  I  should  feel  in  allowing  the  distinction 
arising  out  of  the  alleged  nature  of  the  demurrer  is  this: 
that  it  would  impose  upon  the  Court  the  necessity,  in 
each  particular  case,  of  going  carefully  through  the 
pleadings,  for  the  purpose  of  determining  how  far  it 
applied  to  merits,  and  how  far  to  discovery  merely ;  a 
course  which,  practically,  would  be  attended  with  extreme 
inconvenience.  If  the  rule  were  once  admitted,  that  a 
party  who  was  under  an  attachment  for  not  answering 
might  file  an  answer  and  demurrer,  provided  the  de- 
murrer did  not  go  to  the  relief,  he  might,  on  that 
pretence,  demur  to  every  question  but  one  in  the  bill, 
and  then  call  upon  the  Court  upon  the  demurrer  to 
adjudicate  on  the  whole  case.  The  document  which 
the  Defendant  has  filed  is  entitled  "an  answer  and 
demurrer."  It  was  open  to  him  to  take  the  opinion 
of  the  Court,  with  respect  to  the  interrogatories  ob- 
jected to,  by  way  of  demurrer,  before  he  was  under 
an  attachment,  and  whether  they  were  more  or  less 
extensive;  but  having  neglected  to  avail  himself  of 
that  opportunity,  he  is  not  now  entitled  to  complain 
of  that  as  a  hardship  which  is  the  consequence  of  his 

own 
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own  default.     I  consider  myself  bound  by  the  autho-       i8S7. 
rities,  and  especially  by  the  judgment  of  Lord  Eldon  in 
Curzan  v.  De  la  Zouch  ;  and  the  motion  must  be  dis- 
missed with  costs. 


I 


EWING  w.  OSBALDISTON.  isser. 

May  C,  9.  97» 
June  1.  4* 

N  the  month  oi  December  1831,  Charles  Bcbert  ElliS"        1837. 
ton,  the  son  of  Robert  William  Elliston  then  lately 


Jan^  18. 
No  play  can 


deceased,  was  possessed  of  a  lease  of  the  building  and  lawmlly  be 

premises  called  the  Surrey  Theatre,  situate  in  the  Black-  ^^^  ^''  ^^ 

friars  Road,  in  the  county  of  Surrey,  under  a  lease  for  ward,  within 

a  term  of  which  two  years  and  four  months  or  there-  o7z!<mJc^  ^ 

abouts  were  then  unexpired;  and  Charles  Robert  Elliston  without  the 

was  then  also  absolutely  possessed  of  certain  scenery  letters  imteot 

and  dresses  used  in  and  about  the  theatre;  and  he  was  S^?""  ^^^  ^ 

King,  or  of  a 

desirous  of  selling  his  interest  in  the  lease,  and  in  the  licence  from 

scenery  and  dresses.  '^^J^i^r,; 

and  no  such 

In  the  beginning  of  the  month  of  December,  1831,  the  or  licence  ain 

Defendant,  David  Webster  Osbaldiston,  who  had  for  some  ^  granted  so 

as  to  authorise 
time  acted  as  the  manager  of  the  theatre  on  behalf  of  the  the  perform- 

former  lessee  jB.  W.  Elliston,  entered  into  a  treaty  with  *"^®  ^^  f'^^* 

•^  at  any  place, 

Charles  Robert  Elliston  for  the  purchase  of  the  lease  and  except  within 
scenery  and  dresses ;  and  he  was  anxious  to  form  a  part-  jii^^'j^  ^f 
nership  with  some  person  possessing  capital,  who  should  Westminster, 
job  him  in  the  purchase  of  the  lease  and  the  other  arti-  King  may 

cles,  h«l?P«nto 
reside. 


An  agreement,  therefore,  for  a  partnership  in  acting  plays  at  a  theatre  ntuate 
within  twenty  miles  of  London,  but  not  within  the  city  or  liberties  of  Westminster, 
or  in  the  place  of  the  King^s  residence,  is  one  to  which  the  Court  will  tiot  giye 
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.18d6.  cles,  and  in  carrying  on  public  performances  at  the 

^^^^^^^  theatre;  and  having  expressed  such  his  desire  to  William 

V.  Slants  IVilliamSf  who  had  previously  to  that  time  been 

^^^*  one  of  the  performers  at  the  Surrey  ThecUre^  and  who  was 

•  

a  common  friend  of  his  own  and  of  the  Plaintiff's,  Mr. 
WilliamSf  on  the  3d  of  December  1831,  by  the  desire  of 
the  Defendant,  wrote  to  the  Plaintiff,  William  Ewingy  who 
resided  in  Edinburgh j  a  letter  in  the  following  terms :  — 
**  At  Mr.  EUiston^s  death  you  wrote  to  me,  expressing 
a  wbh  to  have  some  share  in  the  Surrey  Theatre^  in  the 
event  of  the  concern  being  to  let.  Now,  Mr.  Osbaldiston, 
our  acting  manager,  who  is  a  very  old  friend  of  mine,  in 
conversation  some  time  ago,  I  told  him  I  had  a  friend 
who  wished  to  have  a  share  in  the  Surrey  Theatre.  This 
day  I  renewed  the  subject  on  your  account,  finding  he 
'  has  the  refiisal  of  the  theatre,  and  on  terms  which,  I 

think,  with  the  renewal  of  the  lease,  (of  which  there  can 
be  little  doubt)  a  great  property  may  be  realised.  Mr.  O. 
informs  me  Elliston  wants  3000/.  for  all  the  property, 
kase,  and  good  will.  Now  there  is  a  clause  in  the  lease, 
by  which  the  landlord  is  bound  to  return  700/.  at  its  ex- 
piration, deducting  10/.  per  cent  for  the  use  of  certain 
property  in  the  theatre  which  belongs  to  the  landlord. 
Now  Mr.  O.  reckons,  and  I  think  under  the  mark,  the 
remainder  of  the  property,  including  scenery,  dresses,  &C., 
to  be  worth  800/.,  leaving  the  good  will  of  the  theatre 
at  1500/.;  making  together  3000/.  Mr.  O.  will  put  down 
750/.,  his  share  of  the  purchase,  yourself  also  putting  down 
the  same  amount,  provided  you  can  advance  1 500/.  for  the 
goodwill,  his  share  of  which  he  would  make  up  in  a  cer- 
tain time  as  may  be  agreed  upon,  allowing  you  5/.  per  cent, 
interest  until  the  same  is  paid.  This  is  the  outline  of  his 
proposal  and  conversation  with  me ;  and  I  will  give  you  my 
free  opinion  on  the  subject.  If  you  can  conveniently 
spare  the  money,  I  feel  convinced  you  could  not  dispose 
of  it  to  greater  advantage.  Look  what  Elliston  has  real- 
ized 
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ized  by  it,  and  entered  upon  it  without  a  shilling,  and       1886. 
when  the  theatre  was  sunk  in  reputation.     At  present  it    ^^^^""^ 
stands  in  that  respect  next  to  the  Adelpki,  and  I  firmly       .    «. 
believe  no  man  in  London  could  make  the  Surrey  Theatre  y*"^^^****^ 
answer  better  than  Mr.  O.;  no  one  stands  higher  in  po- 
pular opinion.    He  is  a  gendeman,  has  talent,  indefati- 
gable attention  and  industry,  and  a  good  city  connection. 
I  need  hardly  press  upon  you  the  necessity  of  an  answer 
by  retnm  c(  post,  as  the  thing  must  be  instantly  settled^ 
on  account  of  making  engagements  for  the  ensuing 
year/- 

To  this  letter  the  Plaintifi^  on  the  5th  of  December^ 
replied  as  follows :  —  ^^  I  am  certainly  desirous  of  adopt- 
ing some  respectable  and  prudent  means  of  improving 
my  income,  which  has  suffered  materially  of  late  years 
from  some  untoward  speculations  and  investments.     I 
also  fed  assured,  that  as  a  man  of  honourable  principles^ 
and  my  sincere  friend,  you  would  recommend  nothing 
to  me  in  that  view,  but  what  you  had  solid  grounds  for 
considering  eligible  and  beneficiaL     At  the  same  time, 
it  is  a  matter  of  vast  importance  for  me  to  embark  in, 
especially  in  such  critical  times.     It  will,  therefore,  at 
all  events,  be  impossible  for  me  to  decide  upon  it  in- 
standy,  as  you  call  on  me  to  do  in  your  letter.    I  will  not 
only  require  a  reasonable  time  to  consult  and  discuss  the 
matter  with  my  friends,  but  it  is  absolutely  necessary 
that  I  should  be  possessed  of  more  particular  inform- 
ation, in  order  to  afford  me  some  specific  data  for  forming 
ao  opinion  and  coming  to  a  conclusion.     For  instance, 
what  is  the* rent;  the  duration  of  the  lease;  will  it  be 
renewed  without  a  fine  or  increase  of  rent,  and  for 
what  period ;  what  were  the  profits  for  the  last  three 
years  ?    It  would  not  be  convenient  for  me  to  advance 
die  large  sum  you  state  before  dbposing  of  my  pictures, 
or  at  any  rate  before  the  first  of  February  or  March 

£  4  next. 
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1886.        next.     I  believe  Mr.  Osbaldiston  to  be  a  highly  respect- 

^^^^^^^^'^     able  character ;  in  short,  all  that  you  represent  him  to 

V.  be ;  which  affords  a  strong  temptation  and  inducement 

\}UALoi8TOM.  to  me  to  form  such  a  connection ;  but  why  not  take  a 

third  share  yourself?  When  I  receive  the  above  in- 
formation, and  if  a  reasonable  time  can  be  given  to  de- 
cide upon  it,  I  would  come  to  town  to  arrange  and 
complete  the  transaction.  Don't  you  consider  SOOO/. 
too  much  for  a  lease  which  is  nearly  terminated  ?  What 
does  Mr.  EUiston  mean  by  the  good  will  of  the  thea- 
tre ?  " 

On  the  7th  of  December^  1831,  the  Plaintiff  wrote  to 
the  Defendant  himself,  and  referred  to  the  letter  which 
he  (the  Plaintiff)  had  already  addressed  to  Mr.  Wil^ 
liamsy  and  made  various  suggestions  to  the  Defendant, 
as  to  points  to  be  attended  to  in  his  treaty  for  the  pur- 
chase of  the  lease  of  the  theatre.  The  Defendant,  on 
the  10th  of  December,  having  received  the  Plaintiff's 
letter  to  him,  and  having  seen  the  letter  which  the 
Plaintiff  had  addressed  to  Mr.  Williams,  wrote  to  the 
Plaintiff  in  the  following  terms :  —  "  I  am  in  receipt  of 
yours  of  the  7th  instant.  Mr.  Williams  also  yesterday 
heard  from  you,  with  which  letter  he  made  me  ac- 
quainted, and  I  believe  his  answer  would  signify  that  I 
had  at  length  arranged  the  business  for  opening  the 
theatre  on  the  26th.  Now  this  arrangement,  as  I  sig- 
nified to  him,  will  not,  as  the  matter  has  been  named  to 
to  you,  preclude  your  entering  into  the  concern,  should 
you  feel  so  disposed ;  but  I  need  hardly  add,  it  must  be 
done  instanter;  and  though  I  have  arranged  my  money 
matters  so  that  all  may  be  quite  right,  still  a  partner 
coming  in  with  ready  money  would  relieve  me  from 
much  anxiety.  I  will  state  to  you  full  particulars.  I 
give  for  the  lease  and  all  the  property  of  the  theatre 
SOOO/.,  to  be  thus  paid ;  1500/.  down,  bill  at  two  months 

for 
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ISS60       a  holiday  or  public  time,  at  50/.  charges,  you  having 

^^^^^^     the  privilege  to   do   the   same.      Now  I  bind   myself 

V.  to  this  promise,  as  a  man  of  honour,  until  the  retura 

refuse  your  proposals.  I  also  pledge  myself  to  the  cor- 
rectness of  the  above  statements,  as  also  to  produce 
my  1000/.,  which,  with  yours,  should  you  join  me,  I 
should  wish  to  be  placed  in  our  banker's  hands  by 
the  20th  of  this  month  at  the  latest.  That  neither 
party  take  more  than  a  limited  sum  out  of  the  concern. 
You  will  have,  of  course,  all  access  to  the  books,  &c. 
In  the  lease,  700/.  is-  to  be  returned  by  the  landlord, 
at  its  termination,  for  money  paid  by  Mr.  EUiston  for 
fixtures,  machinery,  some  scenery,  &c,  deducting  10^ 
per  cent  for  its  use.  I  saw  my  attorney  this  morning ; 
be  says  there  is  some  informality  in  the  lease  respecting 
this  700/.;  but  whatever  error  there  may  chance  to 
be,  it  is  to  be  settled  by  arbitration.  I  give  the  3000/. 
under  the  impression  that  I  receive  at  the  end  of  the 
lease  700/. ;  should  this  not  be  so,  an  allowance  in  the 
terms  must  be  made  to  that  effect." 

The  Plaintiff's  reply  was  dated  the  14th  of  De- 
cembeTy  and  was  in  part  as  follows  :  —  "I  beg  to  state 
that  I  agree  to  join  you  on  the  terms  you  mention ; 
it  being  of  course  understood  that  it  must  be  for  a 
period  of  at  least  ten  years'  duration,  and  that  I  have 
liberty  to  draw  out  a  sum  not  exceeding  10/.  weekly 
for  my  own  use.  A  distinct  and  explicit  contract  of 
partnership  or  indenture  will  require  to  be  executed 
at  an  early  opportunity,  where  every  thing  essential 
must  be  clearly  stated,  without  ambiguity,  in  order  to 
prevent  any  misunderstanding  or  chance  of  dispute' 
(which  constantly  prove  the  bane  and  ruin  of  theatrical 
concerns).  I  cannot,  however,  put  down  the  1000/L 
earlier  than  the  1st  oi  January ^  or  perhaps  a  month." 

The 
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The  Defendant  on  the  17th  of  December  wrote  to        1836. 
the  Plaintiff  in  the  following  terms :  —  ^^^"^^^^ 

"Yours  of  the  14th  is  before  me.  I  pledged  my  0»aw>wwh, 
word,  and  I  redeem  it  When  I  first  addressed  you 
I  fdt  all  the  timidity  of  a  man  first  embarking  in  money 
matters;  and  though  I  did  not  doubt  my  ultimate 
capabili^  of  fulfilment  of  my  agreements,  still  I  thought 
a  partner  with  money  would  relieve  me  from  all 
anxiety.  I  yesterday  so  far  settled  my  arrangements 
as  to  make  ray  mind  quite  easy  on  the  subject;  but 
still  I  accept  your  offer  with  much  satis&ction.  I  have 
made  money  matters  this  morning  a  little  more  easy, 
and  am  in  hopes  of  getting  a  reduction  of  the  purchase 
money* 

<<  Whatever  advantage  I  reap  by  any  after  agreement, 
you  will  of  course  be  participator.  The  stipulations  I 
named  in  my  last  letter  will  be  for  the  advancement  of 
the  interests  of  the  concern;  and  in  drawing  up  any  arti- 
cles of  partnership  between  us,  should  there  be  any  one 
point  that  might  admit  of  the  slightest  argument  be- 
tween us,  I  consent  to  leave  it  to  the  entire  decision  of 
oar  mutual  friend  Williams.  Your  note  of  500L  I 
should  be  glad  that  you  should  send  by  return  of  post, 
which,  with  500/.  I  intend  paying  on  Tuesday  or  fVed^ 
nesday,  will  satisfy  Mr.  EUiston^  until  after  the  opening  of 
the  theatre.  You  say  for  a  period  of  ten  years'  partner- 
ship; to  which  I  can  have  no  objection;  and  add,  to  have 
a  liberty  of  drawing  out  a  sum  not  exceeding  10/. 
weekly.  I  presume  you  mean  that  I  should  have  equal 
right  to  do  the  same,  in  addition  to  the  salary  I  may  re- 
ceive as  actor,  &c.  I  must  plead  haste  for  this  scrawl,  and 
in  conclusion,  and  on  terms  similar  to  those  named  in  my 
lasiletter,  hold  myself  hereafter  in  equal  partnership  in  the 

Surrey 
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18S6.        Surrey  Theatre,  in  all  its  interests  and  emoluments,  with 

^^^^"^    .yourself.     My  motive  in  reserving  to  myself  the    en- 

V.  gaging  of  actors  is  solely  with  a  view,  from  my  own  ex- 

OsBALDisTON.  pgrience,  of  benefiting  the  concern.     Tlie  broad  basis 

of  my  management  will  be,  to  economise,  but  not  to 
starve  the  establishment,  to  be  as  careful  of  1/.  as  of 
100/.,  and  not  to  engage  more  performers  or  servants 
than  are  absolutely  necessary.'* 

On  the  19th  o(  December,  the  Plaintiff  addressed  a 
letter  to  the  Defendant,  which  contained  the  following 
passages:  "  I  am  favoured  with  your  esteemed  epistle  of 
the  17th  inst.,  and  I  most  cordially  agree  with  every 
sentiment  contained  in  your  letter.  I  confess,  how- 
ever, that  I  have  been  greatly  damped  on  reading,  in 
the  interim,  the  decision  in  the  case  of  poor  Chapman, 
and  the  comments  in  the  Sunday  Times  on  Lord  Tenter^ 
dens  exposition  of  the  law  on  that  occasion.  I  request 
you  will  favour  me  with  your  candid  sentiments  on  the 
subject  Pray  what  do  you  open  with  ?  Who  do  you 
think  of  for  our  banker  ?  and  in  what  manner  or  name 
do  you  propose  to  lodge  the  receipts  of  the  house? 
Have  the  goodness  to  transmit  to  me  every  Monday, 
post  paid,  a  note  of  the  receipts  of  the  preceding  week ; 
the  clerk  or  book-keeper  can  do  it  on  the  Sujiday.  I 
beg  leave  to  enclose  my  promissory  note  to  you  at  three 
months  date,  payable  at  Coutts  and  Co.'s,  for  500/., 
which  please  acknowledge." 

A  few  days  afterwards,  the  Plaintiff  wrote  again  to 
the  Defendant,  as  follows :  "  I  wrote  you  last  Mon^ 
day  enclosing  my  promissory  note  to  you  for  500/.,  pay- 
able at  three  months  date  at  Coutts  and  Co.'s.  Though 
there  have  been  numerous  thefts  committed  lately,  as  I 

observe,  by  letter-sorters,  at  your  General  Post  Office, 

yet 
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yet  I  hope  you  received  the  above  last  Thursday,     An        1886. 

acknowledgment  of  it,  however,  was  due  by  this  day's 

post ;  but  I  have  not  had  the  pleasure  of  hearing  from 

you.    I  fear  our  views  and  hopes  are  quite  frustrated  ^^^^"'"ton 

r^rding  the  Surrey  Theatre^  which  like  other  minors, 

as  they  are  termed,  must,  I  doubt,  be  shut  up,  at  least 

until  some  mitigation  of  the  law  is  obtained,  or  the  Lord 

Chamberlain's  licence.     I  have  seen  the  copy  of  the 

letter  addressed  to  you  and  others  by  the  solicitors  of 

the  theatres  of  Covent  Gardeti  and  Drury  Lancj  and  the 

notice  of  the  meeting  to  be  held  this  day  in  JRussell 

Street** — "P.S.    I  shall  be  astonished  if  the  case  of 

Chapman  is  not  appealed  to  the  Lord  Chancellor.    Are 

Lord    Tenterden's  doctrines   considered   quite  sound? 

Our  friend  Mr.  Williams  seemed  to  think  that  Mr.  EU 

liston  held  Drury  Lane  and  Covent  Garden  at  defiance, 

from  some  flaw  in  the  patents,  or  that  one  or  both  of 

them  had  been  lost,  or  could  not  be  made  forthcoming." 

On  the  23d  of  December,  the  Defendant  wrote  a  letter 
to  the  Plaintiff,  which  contained  the  following  passages : 

"  Yours  of  yesterday,  with  the  note  500/.,  was  duly 
received,  and  I  consider  we  are  in  honour  truly  part- 
ners in  the  Surrey  Theatre.** 

**  We  open  with  a  new  drama  called  771^  Sorcerer^  or 
The  Two  Brothers  ofCatonia;  Cinderella;  and  a  new  pan- 
tomine  called  Old  King  Cole,  or  Harlequin  and  his 
Fiddlers  Three,  Don't  alarm  yourself  about  any  notices 
from  the  patent  theatres ;  I  have  the  best  authority  for 
stating  they  will  not  annoy  us,  if  we  don't  play  their 
pieces  called  the  regular  drama,  which  I  had  before  re- 
solved not  to  do.  I  shall  be  anxious  to  see  you  in  town ; 
till  then  I  will  weekly  give  you  all  the  necessary  inform- 
ation. 
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1886.        ation.     I  feel  quite  sanguine;   all  congratulate  me  in 
^^^^      having  the  theatre,  and  all  prophesy  future  good." 


OnALDISTON. 


On  the  4th  of  January^  18S2,  the  Defendant  wrote 
as  follows  to  the  Plaintiff:  ^*  Yours  of  the  S  1st  is  before 
me,  and  to  which  I  should  have  replied  yesterday  but 
for  the  meeting  which  took  place,  when  a  petition  was 
drawn  up  to  present  to  parliament,  whereby  we  shall, 
without  a  shadow  of  doubt,  be  relieved  irom  the  acts 
now  in  existence,  and  be  well  assured  of  the  ground  on 
which  we  stand."  —  And  on  the  6th  of  January^  183S, 
the  Plaintiff  replied  as  follows :  ^^  I  shall  be  with 
you  as  early  as  I  can,  and  at  all  events  by  the  Ist 
of  next  month.  In  the  meantime  I  wish  your  so- 
licitor to  make  a  draft  or  sketch  of  our  articles  of 
copartnery,  in  order  that  my  solicitor  may  consider 
and  revise  them  in  the  interim.  I  presume  you  have 
a  correct  inventory  of  the  scenery,  dresses,  and  other 
articles  purchased  from  Mr.  EUistoriy  or  belonging  to 
the  concern.  A  single  sheet  of  folio  uncut  letter  paper 
may  contain  this,  and  pay  only  single  postage." 

The  Defendant  wrote  to  the  Plaintiff  on  the  19th  of 
January  a  letter  containing  the  following  passages  :  "  I 
hoped  yesterday  to  have  sent  you  a  copy  of  the  part^ 
nership  as  you  wished,  but  have  not  been  able  yet  to 
get  it  from  my  solicitor.  A  day  or  two,  I  hope,  will  com- 
plete it :  it  is  founded  on  the  observations  I  made  you 
in  a  former  letter,  and  I  am  convinced  will  be  for  the 
good  of  the  concern  :  there  will  be  some  additional  clause 
in  case  of  the  death  of  either  party,  or  a  non- renewal 
of  the  lease,  &c.  &c.  I  have  boldly  waged  war  with  the 
majors,  as  you  will  see  by  the  enclosed  bill.  We  played 
OthellOy  Monday  and  Tuesday^  to  77/.  25.  and  58/.  The 
town  is  on  my  side,  and  the  march  of  intellect  and 

reform 


OSBALDISTOK. 
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reform  has  progressed  too  far  to  be  stopped  by  the        18S6. 
aristocratic  band  of  monopoly."  "  Thus  you  will  perceiTe     ^^^^^"^ 
all  goes  on  well.     I  have  four  new  pieces  on  the  stocks,  «. 

two  of  which  I  expect  will  be  great  hits.  I  have  made 
op  my  mind  (and  the  world  seems  to  back  me)  the 
dieatre  shall  succeed.  I  am  now  the  talk  of  all  I/mdon  : 
and  should  the  patents  bring  an  action  against  me,  I 
can  defend  it  by  public  subscription.'' 

The  Plwitiff 's  reply  was  dated  the  2Sd  of  Jamutry^ 
1832y  and,  omitting  an  immaterial  passage,  was  as  fol- 
lows:— •*!  am  favoured  with  yours  of  the  19th  inst., 
and  am  most  happy  to  see  such  proofs  of  the  strength 
and  talent  of  the  Surrey  theatrical  company.      The 
performance  of  Othello  undoubtedly  appears  to  be  a 
bc^  measure,  when  we  consider  it  is  at  the  risk  of 
paying  50/.  of  penalty  for  every  time  it  is  acted ;  but 
I  feel  confident  that  you  would  never  be  so  imprudent 
as  to  commit  yourself  in  so  serious  a  matter,  without 
being  secure  of  public  support  and  consequent  impunity, 
in  the  event  of  a  prosecution.  (^  A  plague  on  both  their 
hooses ! ')  I  think  you  could  fairly  beat  them  in  their 
own  professed  ground  and  vocation,  the  regular  drama, 
and  in  the  highest  department   too  of   the  art,   viz. 
tragedy ;  Julius  Casar  for  instance ;  or  drive  Kemble  out 
of  the  field  in  Henry  the  Eighth.  — '  Something  that  will 
lut,  like  Blach^ed    Susan^   is   worth  Shakspeare  and 
Gtmay  together.     You  say  there  is   1000/.  to  pay  on 
the  19th  of  February '^xoyi.  Now  I  shall  be  prepared, 
of  course,  to  retire  my  note  for  500/.  remitted  to  you 
19th  of  December^  and  payable  22d  of  March.       Will 
you  require  my  remaining  500/.  before  the   29th  Fe^ 
bruary  ?     Be  so  good  as  to  let  me  know,  with  a  note  of 
the  receipts  since  Wednesday  se'nnight.     I  look  for  the 
draft  of  the  articles  of  partnership  every  post." 

On 
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1886*  On  the  26th  of  December^  1831,  the  Defendant  com- 

^^'^T'v^*^^     menced  the  exhibition  of  dramatic  performances  at  the 

EWTNO 

f),  Surrey    Theatre^    and   thenceforward   continued    such 

OsBALDisTON.  exhibitiotts.     The  proceeds  of  the  PlaintilPs  promis- 
sory note  for  500/.   were    received  by  the  Defendant, 
and   applied   in   part  payment  for  the   lease   of  the 
theatre,  and  the  other  articles  purchased  by  him  of 
C.  R.  EUiston. 

On  the  7th  oi  February  1832,  the  Plaintiff  remitted  to 
the  Defendant  the  sum  of  300/.,  and,  on  the  following  day . 
the  sum  of  200/.;  making,  together  with  the  500/.  before 
sent,  the  sum  of  1 000/.  The  Defendant,  for  some  time 
transmitted  to  the  Plaintiff  accounts  of  the  receipte 
and  expenditure  of  the  theatre  ;  and  in  or  about  the 
month  of  April  1832,  the  Defendant  paid  to  the  Plain- 
tiff the  sum  of  150/.,  as  being  an  allowance  of  10/ 
per  week  for  15  weeks,  up  to  the  7th  of  April  18SS 
On  or  about  the  last-mentioned  day,  the  Plaintiff  came 
to  London.  No  articles  of  partnership  had  then  been 
executed  between  the  Plaintiff  and  the  Defendant,  and  the 
stipulations  to  be  contained  in  such  articles  soon  afterwards 
formed  the  subject  of  much  angry  discussion  between  the 
Plaintiff  and  the  Defendant;  and  in  the  result,  the  Plain- 
tiff and  Defendant  came  to  no  understanding  with  respect 
to  the  articles.  The  Plaintiff's  solicitor  inserted,  in  th  e 
draft  of  the  articles  which  had  been  prepared  by  the  De- 
fendant's solicitor,  a  stipulation  that,  without  the  mutual 
consent  of  both  partners,  no  play  or  theatrical  perform- 
ance should  be  represented,  which  should  or  might  in- 
terfere, or  be  construed  to  interfere  with  the  two  patent 
theatres  of  Covent  Garden  and  Drury  Lane^  or  that 
might  tend  to  any  legal  conflict  with  them,  or  subject 
the  parties  or  either  of  them  to  penalties,  or  endanger 
their  licence   or   licences   in   any   manner   howsoever 

Opposite 
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Opposite  to  this  proposed  clause  the  Defendant's  soli-        1886. 
citor  wrote,  in  the  margin  of  the  draft,  the  following    ^^^'^^^ 
words :  *<  Wholly  inadmissible ;  see  10  G.  2.  c.  28."  v. 

OSBALDISTON. 

l^^hile  these  discussions  with  respect  to  the  terms 
of  the  articles  of  copartnership  were  in  progress,  viz. 
in  the  month  of  Jub/  1832,  the  Defendant  procured 
an  assignment  of  the  existing  lease  to  be  made  to 
himself  alone;  and  he  also  entered  into  a  negotiation 
with  the  owner  of  the  reversion,  for  the  grant  of  a 
new  lease  of  the  theatre.  The  Defendant  never  paid 
to  the  Haintiff  any  share  of  the  profits  of  the  theatre, 
cxoqpt  the  sum  of  150/.  before  mentioned. 

The  bill,  which  was  filed  on  the  9th  of  July  1833, 
prayedy  that  it  might  be  declared   that  the  Plaintiff 
and  the  Defendant  were  then,  and  had  been  since  the 
10th  of  December  1831,  partners  in  the  Surrey  theatre, 
and  the  lease  thereof,  and  all  renewals  of  such  lease 
efiected  during  the  term  of  ten  years  from  the  com- 
mencement of  such    partnership,   and  in   the    profits 
arising  firom  the  performances  at  the  theatre,  according 
to    the   agreement  for  such  partnership   contained  in 
the  three  letters  of  the  10th,  14th,  and  17th  of  December 
1831 ;  and  that  the  Defendant  might  be  decreed  to 
abide   by  and   perform   that  agreement,   the   Plaintiff 
being   ready  and  willing  to  perform  the  same  on   his 
part;  and  that  it  might  be  referred  to  the  Master  to 
approve  of  proper  articles  of  partnership  to  be  executed 
by  the  Defendant    and  the  Plaintiff,    pursuant  to  the 
terms  of  the  three  letters  and  the  agreement  therein 
contained.     And  that  the  Defendant  might  be  decreed 
to  admit  the  Plaintiff  to  the  full  benefit  of  the  part- 
nership, and  to  an  equal  share  in  the  profits  thereof; 
and  that  he  might  be   decreed   to  execute  a  proper 
assignment  or  declaration  of  trust  of  the  lease  of  the 

Vol.  II.  F  theatre, 
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18S6.        theatre,  and  the  renewal  thereof;  or  to  take,  or  concur 
in  taking,  all  proper  steps  for  the  renewal  of  the  lease 
for   the   benefit   of  the   co-partnership.     And  that   it 
OsBALDisTON.  ,„igh(;  ^e  dcclared  that  the  Defendant  had  acted  fraudu- 
lently and  improperly  in  the  management  of  the  theatre, 
and  of  the  affairs  of  the  partnership  ;  and  that  he  might 
be  removed  from  such  management,  by  the  order  of  the  • 
Court;  and  that  some  proper  person  or  persons  might 
be  appointed  to  manage  the  same:   and  that  proper 
directions  might  be  given  for  keeping  the  accounts  and 
managing  the  cash  transactions  of  the  partnership,  for 
the  equal  benefit  of  the  Plaintiff  and  the  Defendant. 
And  in   case   it  should  appear   that  the   partnership 
ought  to  be  dissolved,    then  that  the  same  might  be 
dissolved,  and  the  affairs  thereof -wound  up  under  the 
directions  of  the  Court;   and   that  the  lease,  or  any 
renewal  thereof  which  had  been  or  could  be  obtained, 
might,  together  with  the  other  stock  and  effects  of  the 
partnership,  be  sold;    and  that  an  account  might  be 
taken  of  all  the  dealings  and  transactions  of  the  part- 
nership; and  that,  in  taking  such  account,  the  Defendant 
might  be  charged  with  all  the  sums,  beyond  the  sum 
of  200/.  a  week,  expended  by  him  in  the  management 
of  the   theatre,  including  rent,  taxes,  salaries,  ward- 
robe, painting,  and  other  expences  ;  and  that  he  might 
also   be   decreed  to  account  for   all   sums  of   money 
received  in  respect  of  the  theatre,  including  the  profits 
of  the    saloon,   private   boxes,    play-bills,   and   other 
sources  of  income  to  the  concern  ;  and  that,  in  taking 
the   account,    regard    might    be   had    to    the    terms 
of  the   agreement    for   the   partnership   contained  in 
the  three  letters.     And  that  the  Defendant  might  be 
decreed  to  pay  what  should  be  found  due  from  him 
on  taking  such  accounts ;   and  that  in  the  meantime 
the  Defendant  might  be   restrained   from   managing, 
and  interfering  \n  the  management  of  the  theatre,  and 

the 
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tbeaffiurs  of  the  partnership,  and  from  receiving,  bj 
himself  or  bis  agents,  the  income  or  profits  arising  from 
the  theatre ;  and  that  it  might  be  referred  to  the  Master 
tD  approve  of  a  proper  person  or  persons  to  manage 
die  theatre,  and  to  receive  the  income  and  profits  arising 
therefirom. 


1886. 


EwiNO 

V, 

OSBALOISTON. 


The  Defendant,  by  his  answer,  relied  on  the  2d  & 
5th  sections  of  the  act  10  G  2.  c.  28.  (a),  as  shewing 

that 


(a)  By  the  act  10  G.  2.  e,  28. 
f.l.  it  was  enacted,  that  afler 
the  24th  of  Jmte  1737,  every 
penon  who  should,  for  hire,  gain, 
or  reward,    act,   represent,    or 
perform ;  or  cause  to  be  acted, 
rqiresefited,  or  performed,  any 
mterlude,      tragedy,      comedy, 
opera,  play,  farce,  or  other  en- 
tertainment of  the  stage,  or  any 
pirt  or  parts  therein,  in  case 
fuch  person  should  not  have  any 
legal  settlement   in    the  place 
where  the  same  should  be  acted, 
represented,  or  performed,  with* 
out  authority  by  virtue  of  letters 
patent  from  his  Majesty,  or  with- 
out licence  from  the  Lord  Cham- 
berlain of  bis  Majesty's  House- 
bold  for  the  time  being,  should 
be  deemed  a  rogue  and  vaga- 
bond, within  the  intent  and  mean- 
ing of  the  act,  12  Anne,  «to/.2. 
C.25. 

By  the  second  section  it  was 
enacted,  that  if  any  person,  hav- 
ing or  not  having  a  legal  settle- 
ment as  aforesaid,  should  with- 
out sDch  authority  or  licence  as 
aforesaid,  act,  represent,  or  per- 
ibnn,  or  cause  to  be  acted,  re- 
presented, or  performed,  for  hire, 
pio,  or  reward,  any  interlude. 


tragedy,  comedy,  opera,  play, 
farce,  or  other  entertainment  of 
the  stage,  or  any  part  or  parts 
therein,  every  such  person  should, 
for  every  such  offence,  forfeit 
the  sum  of  50/. ;  and  in  case  the 
said  sum  of  50/.  should  be  paid, 
levied,  or  recovered,  such  of- 
fender should  not  for  the  same 
offence  suffer  any  of  the  pains  or 
penalties  inflicted  by  the  recited 
act  of  12  Anne^  it  8.  c.  23. 

The  fifth  section  provided  that 
no  person  or  persons  should  be 
authorised,  by  virtue  of  any  let- 
ters patent  from  his  Majesty  or 
by  the  licence  of  the  Lord  Cham- 
berlain, to  act,  represent,  or  per- 
form, for  hire,  gain,  or  reward, 
any  interlude,  tragedy,  comedy, 
opera,  play,  farce,  or  other  enter- 
tainment of  the  stage,  or  any 
part  or  parts  therein,  in  any  part 
of  Great  Britain^  except  in  the 
city  of  Westminster  and  within 
the  liberties  thereof,  and  in  such 
places  where  his  Majesty,  his 
heirs  or  successors  should  in  their 
royal  persons  reside,  and  during 
such  residence  only;  any  thing 
in  that  act  contained  to  the  con- 
trary notwithstanding. 

The  sixth  section  declared  in 
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that  the  performances  which  it  had  been  contemplated 
by  the  Plaintiff  and  Defendant  to  exhibit  at  the  Surrey 
theatre  were  such  as  could  not  be  legally  exhibited 
there;  and  that,  therefore,  the  alleged  contract  of  part- 
nership 


what  manner  the  pecuniary  pe- 
nalties should  be  recovered,  and 
that  such  penalties  should  be  di- 
vided equally  between  the  in- 
former and  the  poor  of  the  pa- 
rish in  which  the  offence  should 
be  committed;  and  the  eighth 
section  provided,  that  no  person 
should  be  liable  to  be  prosecuted 
for  any  offence  against  the  act, 
unless  such  prosecution  should  be 
commenced  within  six  calendar 
months  afler  the  offence  com- 
mitted. 

By  the  act  25  G.2,  c,56.  (made 
perpetual   by  the   act  28  G.  2. 
c.  1 9.)  it  was  enacted  in  s.  2.  that 
after  the  Ist  of  Dec,  1752,  any 
house,  room,  garden,  or  other 
place  kept  for  public  dancing, 
music,  or  other  public  entertain- 
ment of  the  like  kind,  in  the 
cities  o£  London  and  Weitminster, 
or  within  twenty  miles  thereof, 
without  a  licence  had  for  that 
purpose,  from  the  last  preceding 
Michaelmcu  quarter  sessions  of 
the  peace  to  be  holden  for  the 
county,  city,  riding,  liberty,  or 
division  in   which   such  house, 
room,  garden,  or  other  place  was 
situate  (who  were  thereby  au- 
thorised and  empowered  to  grant 
such  licences  as  they  in  their  dis- 
cretion  should   think    proper,} 
signiBed   under  the  hands  and 
seals  of  four  or  more  of  the  jus- 
tices there  assembled,  should  be 


deemed  a  disorderly  house  or 
place.  The  section  then  went 
on  to  provide,  that  all  persons 
found  in  such  unlicensed  places 
might  be  seized,  to  be  dealt  with 
according  to  law,  and  that  every 
person  keeping  such  unlicensed 
place  should  forfeit  100/.  and  be 
otherwise  punishable  as  the  law 
directed  in  cases  of  disorderly 
houses. 

The  fourth  section  provided, 
that  nothing  in  the  act  con- 
tained should  extend  to  the  The- 
atres Royal  in  Drury  Lane  and 
Covent  Garden,  or  The  King*$ 
Theatre,  in  the  Haipiiarket,  nor 
to  such  performances  and  public 
entertainments  as  were  or  should 
be  lawfully  exercised  and  carried 
on  under  or  by  virtue  of  letters 
patents,  or  licence  of  the  Crown, 
or  the  licence  of  the  Lord  Cham- 
berlain of  his  Majesty's  house- 
hold ;  any  thing  therein  con- 
tained notwithstanding. 

By  the  act  28  G,  5.  e.  50.  1. 1. 
it  was  enacted,  that  it  should  be 
lawful  for  the  justices  of  the 
peace  of  any  county,  riding,  or 
liberty,  in  general  or  quarter  ses- 
sions assembled,  at  their  discre- 
tion, to  grant  a  licence  to  any 
person  or  persons,  making  ap- 
plication for  the  same  by  peti- 
tion, for  the  performance  of  such 
tragedies,  comedies,  interludes, 
operas,  plays,  or  farces,  as  then 

were 
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nersbip  was  entered  into  for  illegal  purposes,  and  was 
consequently  void- 

The  Defendant  also  stated,  by  his  answer,  that  he  did 
on  the  26th  o( December  1831  commence  the  exhibition  of 
theatrical  performances  in  the  Surrey  theatre,  and  that 
such  performances  consisted  exclusively  of  interludes, 

tragedies, 
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were  or  thereafter  should  be 
acted,  performed,  or  represented 
at  either  of  the  patent  or  li- 
ceosed  theatres  in  the  city  of 
Westwunster^  or  as  should,  in  the 
manner  prescribed  by  law,  have 
been  submitted  to  the  inspection 
of  the  Lord  Chamberlain  of  the 
King's  Household  for  the  time 
beings  at  any  place  within  their 
juri<dictions,  or  within  any  dty, 
town,  or  place  situate  within 
the  limits  of  the  same,  for  any 
Dumber  of  days  not  exceeding 
axty  days,  to  commence  within 
the  then  next  six  months,  and  to 
be  within  the  space  of  such  four 
months  as  should  be  specified  in 
the  said  licence,  so  as  there  be 
only  one  licence  in  use  at  the 
same  time  within  the  jurisdiction 
so  given,  and  so  as  such  place 
be  not  within  twenty  miles  of  the 
cities  of  London^  Wetlminsier,  or 
EdbUmrghj  or  eight  miles  of  any 
patent  or  licensed  theatre,  or  ten 
miles  of  the  residence  of  his 
Majesty,  or  of  any  place  within 
the  same  jurisdiction,  at  which, 
within  six  months  preceding,  a 
hcence  under  that  act  should 
have  been  had  and  exercised,  or 
^<^ii  fourteen  miles  of  either 
of  the  Universities  of  Oxford 
>ad  Cambridge^  or  within  two 

F 


miles  of  the  outward  limits  of 
any  city,  town,  or  place  having 
peculiar  jurisdiction ;  and  so  as 
no  such  licence  under  that  act 
should  have  been  had  and  ex- 
ercised at  the  same  place,  within 
eight  months  then  next  preced- 
ing ;  any  law  or  statute  for  the 
punishment  of  persons  employed 
in  theatrical  representations  to 
the  contrary  in  anywise  not- 
withstanding. 

The  second  section  made  it 
essential  to  the  validity  of  any 
such  licence,  for  a  place  having 
peculiar  jurisdiction,  that  the 
majority  of  the  justices  for  that 
jurisdiction  should  concur. 

By  the  act  5  G.4.  c.  83.  i.  1. 
it  was  enacted,  that  all  provi- 
sions theretofore  made,  relative 
to  idle  and  disorderly  persons, 
rogues,  and  vagabonds,  incorri- 
gible rogues,  or  other  vagrants, 
in  England,  should  b&  repealed, 
excepting  as  to  any  offence  com- 
mitted before  the  passing  of  that 
act,  and  save  and  except  as  there- 
inafter excepted.  The  excep- 
tions referred  to  related  only  to 
the  law  in  force  for  the  removal 
of  poor  persons  in  certain  'ases, 
and  to  the  law  in  force  as  to 
lunatic  vagrants. 
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1836.        tragedies,   comedies,   operas,   plays,  farces,  and  other 
^^^^"^     entertainments  of  the  stage. 

V, 

OsBALDisTOK.        Thc  answcr  also  stated,  and  it  was  proved  in  evidence, 

that  the  Surrey  theatre  was  not  situate  in  the  city  of 
Westminster  or  within  the  liberties  thereof,  but  in  St, 
George's  Fields^  in  the  parish  of  St,  George  the  Martyr^ 
in  the  borough  of  Souihwark  ;  and  that  since  the  acces- 
sion of  his  present  Majesty  to  the  throne,  his  Majesty 
had  never,  at  any  time  previously  to  or  since  the  month 
of  December  1831,  resided,  and  that  he  did  not  at  any 
time  during  the  same  month  reside  in,  near  to,  or  about 
the  Surrey  theatre,  or  the  parish  oiSt.  George  the  Martyr j 
in  the  borough  of  Southwarh  The  answer  further 
stated,  and  it  was  proved  in  evidence,  that  the  Surrey 
theatre  was  situate  within  one  mile,  or  thereabouts,  of 
the  city  of  London^  and  within  the  same  distance,  or 
thereabouts,  of  the  city  of  Westminster,  and  within  about 
one  mile  and  a  half  of  the  patent  theatres  oi  DruryJLane 
and  CovefU  Gardai, 

The  Defendant,  by  his  answer,  further  stated,  that  in 
or  about  the  month  of  April  1 832,  he  ofiered  to  return  to 
the  Plaintiff  the  sum  of  1000/.,  which  he  had  advanced, 
with  interest ;  and  that  he  had  frequently  since  repeated 
the  same  offer,  but  that  it  had  always  been  declined  by 
the  Plaintiff:  the  Defendant  also  stated,  that  his  pro- 
posals for  a  renewal  of  the  lease  had  not  been  accepted 
by  the  owner  of  the  reversion.  The  answer  further 
stated,  that  after  the  disputes  with  respect  to  the  terms 
of  the  articles  of  partnership  had  commenced,  the  Plain- 
tiff refused  to  advance  his  share  of  the  sums  which  were 
wanted  to  enable  the  Defendant  to  carry  on  the  business 
of  the  theatre.  This  statement  was  suppoited  by  the 
evidence  of  one  of  the  Defendant's  witn^ses. 

Mr.  Tyas,  the  Defendant's  solicitor,  stated  in  evi- 
dence, that  the  Plaintiff  admitted  to  him  that  be  had 

been, 
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been,  from  the  first,  aware  that  the  minor  theatres  were  1836. 

illegal,  but  that  he  felt  confident  that  the  law  would  not,  ^T^^'^^^ 

and  could  not,  be  enforced  against  them.     The  same  «. 

witness  also  proved  that  he  had  made  the  offers  of  re-  OaAiDisTov. 
taming   the    1000/.,   with   interest,   mentioned   in  the 
Defendant's  answer. 

I\fas  further  deposed,  that  he  had  known  the  Surrey 

theatre  for  above  twelve  years ;  and  that  the  business  of 

the  theatre  consisted  in  theatrical  representations,  or  the 

perfcnrmance  of  stage  entertainments ;  and,  in  particular, 

io  the  performance  of  interludes,  tragedies,  comedies, 

operas,  plays,  and  farces :  that  money  had  been  always, 

daring  the  period  for  which  the  witness  had  known  the 

theatre,  taken  at  the  door,  for  the  admission  of  persons 

to  view  such  stage  entertainments ;  and  that  the  profits 

of  the  theatre  arose  from  the  receipt  of  such  monies. 

This  evidence  was  corroborated  by  that  of  a  witness, 

oaroed  Fairhrather^  who  was  the  treasurer  of  the  theatre 

from  the  year  1828  to  the  year  1834. 

It  was  also  proved  in  evidence,  and  was  admitted  by  ^ 
the  Plaintiff's  counsel,  that  although  the  theatre  had 
always  been  licensed  in  pursuance  of  the  act  of  25  G.  2. 
c.  36.,  for  music  and  dancing,  and  other  entertainments 
of  the  like  kind,  yet  it  had  no  other  licence  under  any 
act  of  parliament,  and  no  letters  patent  from  the  Crown, 
or  licence  from  the  Lord  Chan^berlain. 

The  Vice-Chancellor,  at  the  hearing  of  the  cause, 
dismissed  the  bill  with  costs ;  and  the  Plaintiff  now  ap- 
pealed from  his  Honor's  decree. 

Sir  WilUam  Home  and  Mr.  Stuart^  in  support  of  the 
appeal 

The  ground  upon  which  the  Defendant  relied  in  the 
Coart  below  was,  that  the  subject-matter  of  the  partner- 

F  4  ship 
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18S6.        ship  was  illegal.     But  the  Defendant  must  shew  that 

^T^^"*^*^     the  intention  of  the  parties  was  illegal.     The  Plaintiff  is 

V.  a  native  of  Scotland^  and  domiciled  there,  and  was  re- 

OsBALDisTON.   giving  in  Edinburgh  at  the  time  at  which  the  contract 

was  entered  into.  The  correspondence  contained  an 
agreement  or  undertaking,  on  the  part  of  the  Defendant, 
that  proper  licences  should  be  taken  out  to  make  the 
performances  lawful.  This  was  founded  upon  the  ad- 
mission that  the  lease  contained  a  covenant  to  that 
effect  It  is  quite  clear  that  the  Plaintiff  meant  no  in- 
fringement of  the  law:  he  wished  for  a  prudent  and 
honourable  means  of  employing  his  capital.  He  cannot 
be  supposed  to  have  known  the  English  law  very  accu- 
rately ;  he  was  not  bound  to  know  it ;  it  is  clear,  from 
the  expressions  in  several  of  his  letters,  that  he  was 
ignorant  of  it :  he  was  quite  imaware  of  any  illegality 
in  any  of  the  performances  which  were  likely  to  be  ex- 
hibited at  the  Surrey  theatre.  It  is  impossible  to  say, 
that  the  three  letters,  which  contain  the  agreement,  con- 
stitute an  agreement  to  do  any  thing  that  is  illegal.  If 
this  partnership  is  illegal,  any  agreement  for  any  part- 
nership in  the  Surrey  theatre,  or,  indeed,  in  any  theatre, 
must  be  illegal  also.  Tlie  allusion  to  Chapnan^s  Case, 
and  its  probable  consequences,  made  by  the  Plaintiff  in 
his  letter  of  the  19th  of  December^  and  his  suggestion  of 
an  appeal  from  Lord  Tenterden^s  decision  to  the  Lord 
Chancellor,  shew  that  the  Plaintiff  contemplated  nothing 
that  was  illegal,  and  shew  also  his  ignorance  of  English 
law.  The  Defendant's  answer  to  the  Plaintiff  then 
was,  "  Don't  alarm  yourself  about  Chapman^s  Case  f* 
adding,  that  no  danger  of  illegality  was  to  be  appre- 
hended, if  the  Defendant  did  not  exhibit  the  regular 
drama,  "which  he  had  before  resolved  not  to  do." 
The  Tottenham  theatre,  which  was  the  subject  of  ChajH 
maris  Case^  had  no  licence  of  any  kind ;  whereas  this 
theatre  has  a  licence,  under  the  act  of  25  G.  2.     The 

only 
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only  question,  in  that  case  was,  whether  the  act  5  G.  4.        1836. 

€.  83.  did  not  repeal  the  act  10  G.  2.  c.  28.,  which  was 

a  mere  qui  tarn  act,  enabling  an  informer  to  recover  «.* 

penalties  incurred  by  exhibiting  certain  performances :   Osbaldistok. 

and  it  does  not  follow  from  that  case  that  the  act  25  G.  2., 

and  a  licence  granted  under  its  authority,  do  not  legalise 

SQch  performances   as  were  questioned  in  Chapman's 

Case.     That  case,  therefore,  did  not  touch  the  present 

question,  and  is  no  authority  for  it;  and  so  the  Plaintiff 

would  have  observed,  if  he  had  known  the  law  when 

he  wrote  his  letter  of  the  19th  of  December. 

It  has  never  been  decided  that  it  is  illegal  to  act  large 
pieces  in  public :  and  even  if  any  of  the  pieces,  which 
appear  to  have  been  acted  at  the  Surrey  theatre,  were 
pieces,  for  the  exhibition  of  which  penalties  could  have 
been  enforced,  the  time  allowed  for  that  purpose  has 
long  since  elapsed,  and  no  act  of  parliament  imposes 
any  punishment  for  acting  any  pieces  whatever,  beyond 
the  liability  to  a  penalty.  Before  the  Plaintiff's  ar- 
rival in  London^  the  Defendant  had  taken  an  assignment 
of  the  lease,  and  had,  by  so^doing,  bound  himself  to 
po^orm  the  covenant  contained  in  the  lease,  that 
proper  pieces  only  should  be  performed,  and  that 
proper  licences  for  the  performances  should  be  ol>- 
tained. 

Nodiing  can  be  clearer  than  that  any  infringement 
of  the  law  was  the  last  thing  contemplated  by  the  Plain- 
ti£^  previously  to  his  arrival  in  London;  and  when  he  did 
arrive  in  London^  he  caused  a  provision  to  be  inserted 
in  the  draft  of  the  articles  of  partnership  to  the  effect 
that  no  play  should  be  acted'  which  would  interfere  with 
the  rights  of  the  patent  theatres,  or  subject  the  parties 
to  penalties.  The  observation  made  by  the  Defend- 
ant's solicitor,  in  the  margin  of  the  drafl,  with  respect  to 

this 
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1836.        this  provision,  is,  *^  wholly  inadmissible ;"  and  he  refers 
to  the  act  10  G.  2.  c.28. 


EfflNG 
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The  Defendant  must  prove  that  the  performances 
which  took  place  at  the  theatre  were  such  as  were  pro- 
hibited by  the  act  of  10  G.  2.  and  were  not  authorised 
by  the  licence  granted  under  the  act  of  25  G.  2. ;  but 
this  has  not  been  established  by  evidence  to  be  the  case. 
Even  if,  however,  in  this[theatre,  which  has  been  always 
open  night  after  night,  some  one  or  two  unauthorised 
performances  did  take  place,  would  that  circumstance 
vitiate  the  whole  account  between  the  PlaintiflF  and  the 
Defendant?  Where  some  of  the  purposes  of  a  part- 
nership are  legal,  and  others  not,  the  Court  has  never 
even  said  that  the  partnership  is  illegal  altogether ;  and, 
indeed,  the  contrary  has  been  decided,  and  is  clearly  the 
law ;  Knowles  v.  Haughton  (a),  Dover  v.  Opei/  (6).  In 
order  to  resist  altogether  the  Plaintiff's  demand  for  an 
account,  the  Defendant  must  make  out  that  every  per- 
formance which  took  place  during  the  period  in  ques- 
tion was  illegal.  Unless  the  agreement  between  the 
PlaintiflP  and  Defendant  could  be  proved  to  have  been 
an  agreement  to  exhibit  illegal  performances  every  night, 
it  would  be  impossible  to  dismiss  the  PlaintiflTs  bill,  by 
which  he  seeks  an  account  of  the  manner  in  which  his 
money  has  been  employed.  Suppose  two  persons  were 
in  partnership  as  grocers,  and  that  one  was  the  active 
and  the  other  a  dormant  partner,  and  that  in  the  course 
of  the  trade  the  active  partner  had  dealt  in  certain  con- 
traband goods;  would  that  entitle  him  to  refuse  any 
account  to  his  co-partner  ?  If  so,  a  partner,  who  wishes 
to  appropriate  to  himself  the  whole  of  the  capital  and 
stock  of  the  partnership,  may  gain  his  object  by  merely 
dabbling  in  some  illegal  speculation.  To  justify  the  De- 
fendant's 

(a)  11  Vei.  168.  (6)  2  Eg.  Ca.  Ab.  7. 
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fendaDt's  position,  the  alleged  illegality  must  have  been        1 836. 
the  illegality  of  the  Plaintiff  himself,  and  must  have    ^"^^^^^^ 
tainted  the  whole  transaction:  but  so  far  from  that  being  v. 

the  case,  the  Plaintiff^  residing  in  Edinburgh^  has  en- 
trusted the  management  of  the  affiiir  to  the  Defendant 
ID  Londofij  who  now  says  that  the  Plaintiff's  money  is 
to  be  converted  into  a  gift  to  him,  the  Defendant,  by 
means  of  his,  the  Defendant's,  own  misconduct.  Watts 
T,  Brooks,  (a) 

The  cases  of  Rex  v*  Handy  (&),  Gattini  v.  Za* 
&w(c).  Parsons  v.  Ctiapman^d)^  Rex  v.  Neville  {e\  and 
De  Begnis  v.  Armislead  (g),  were  cited  before  the  Vice* 
Chancellor,  to  shew  that  the  performances  which  have 
taken  place  at  the  Surrey  theatre  have  been  illegal; 
bat  tliey  do  not  establish  that  position.  In  Rex  v.  Ne* 
vUkf  the  only  question  was,  whether  there  had  not  been 
performances  which  contravened  the  act  10  G.  2.  c.  28. ; 
but  the  question  here  is,  whether  what  has  been  done  is 
illegal  under  the  act  25  6.  2.  De  Begnis  v.  Armistead^^ 
only  decides  that  no  action  can  be  maintained  for  mo- 
ney paid  on  an  illegal  agreement ;  and  it  is  to  be  ob- 
served, that  the  Lord  Chief  Justice  in  that  case  said,  that 
no  doubt  the  illegality  of  the  agreement  was  known  to 
both  parties;  and  it  is  dear  that  the  necessity  of  a 
licence  was  well  known  to  the  Plaintiff.  But  where  is  an 
intention  of  any  thing  illegal  to  be  found  upon  the  face  of 
the  three  letters,  which  constitute  the  partnership  in  the 
present  case;  or  in  what  way  does  it  appear  that  the  Plain- 
tiff afterwards  sanctioned  any  such  illegal  intention  ? 

Although  this  place  is  called  a  theatre,  the  Court 
caoDot  intend  that  any  of  the  performances  at  it  have 

been 

(a)  5  Vei.  612.  (e)  1  B.  <$•  Adol.  489. 

(6)  6  T.  R.266.  (g)  10  Bing.  107.  and  3  Mo. 

(e)  S  T.  R.  242.  4*  Sc.  51 1. 

{d)  S  Car.  i  P.  53. 
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1836.       been  illegal,  unless  that  is  proved  by  the  most  cogent 

^T'^^'*^^     evidence.    In  Rodwell  v.  Hedge  (a),  Lord  Tenterden  said, 

V.  ^^  I  shall  presume  the  licence,  from  the  fact  that  the  per- 

OsBALDisTON.  fQ^njances  went  on;"  and  courts  of  equity  have  gone  still 

fuither,  in  presuming  that  there  has  been  no  violation 
of  the  law.  In  Levy  v.  Berry^  in  the  Exchequer,  20th 
February  18S6,  an  injunction  was  granted  as  to  a  part- 
nership in  the  royal  Victoria  theatre,  formerly  called 
the  royal  Cobourg  theatre,  to  restrain  certain  parties 
from  collecting  or  receiving  the  monies  nightly  taken  at 
the  theatre.  It  must  be  admitted,  however,  that  no 
question  of  illegality  was  there  raised.  When  the  pro- 
posal, contained  in  the  letters  of  Mr.  Williams  and  the 
Defendant,  was  made  to  the  Plaintiff,  why  was  he  to 
take  it  for  granted  that  the  partnership  was  to  be  con- 
sidered illegal  ?  If  the  Defendant  has  acted  illegally, 
he  must  bear  the  consequences. 

In  Thomson  v.  Thomson  {b\  where  both  parties  knew 
the  contract  to  be  illegal  at  the  time  at  which  they  en- 
tered into  it.  Sir  W.  Grant  said,  that  the  defence  of  ille- 
gality, which  was  set  up,  was  very  dishonest;  but  what  can 
be  said  of  such  a  defence  as  that  which  the  Defendant  in 
this  cause  puts  forward  ?  And  yet  the  Court  below  has, 
in  the  present  case,  not  only  refused  relief  to  the 
Plaintiff,  but  has  declared  that  he  shall  be  compelled  to 
pay  the  costs  of  asking  for  relief;  this  is  more  than  was 
done  in  Thomson  v.  Thomson,  It  is  quite  evident 
that  the  Plaintiff  placed  implicit  reliance  upon  the  in- 
tegrity of  the  Defendant;  that  he  contemplated  nothing 
like  a  partnership  for  illegal  purposes,  and  warned 
the  Defendant  against  any  thing  illegal ;  and  indeed,  the 
Plaintiff^s  first  stipulation  was,  that  nothing  illegal 
should  be  done. 
^  The 

{a)  1  Car,  ^  P.  220*  (b)  7  Vet.  470. 
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The  Defendant  first  put  in  a  general  demurrer,  upon        1836. 
the  alleged  ground  that  the  bill  sought  an  account  of    ^^^^^^^ 
an  iUegal  partnership  :  that  demurrer  was  overruled  by  v, 

the  Vice-chancellor.  The  Defendant  then  answered,  Osbaldiston, 
bat  insisted  by  his  answer  that  he  was  not  bound  to 
produce  the  books  of  the  theatre ;  assigning,  as  a  reason 
for  his  refusal,  that  they  would  furnish  materials  for 
qui  tarn  actions  against  him  for  exhibiting  illegal  per- 
formances. The  Vice-Chancellor,  however,  ordered  the 
production  of  the  books  (a),  and  his  Honor's  order  was 
affirmed  by  Lord  Brougham,  upon  appeal.  There  have, 
therefore,  been  two  decisions  in  the  PlaintifiT's  favour, 
upon  the  answer  as  it  now  stands ;  and  the  reasons  for 
wluch  the  demurrer  was  overruled  entitle  the  Plaintiff 
now  to  a  decree. 

Mr,  Knight^  Mr.  Beames,  and  Mr.  Carpenter^  for  the 
Defendant. 

It  is  quite  clear,  from  the  manner  in  which  the  Plain- 
tiff states  his  case  in  the  bill,  from  the  correspondence, 
and  from  the  evidence,  that  the  performances  which 
it  was  intended  by  the  Plaintiff  and  Defendant  to  ex- 
hibit at  the  Surrey  theatre,  and  which,  in  pursuance  of 
that  btention,  they  did  exhibit,  were  such  as  had  been 
prohibited  and  made  unlawful  by  the  act  10  G.  2.  c.  28. 
The  situation  of  the  theatre  renders  it  impossible  that 
it  ever  could  have  a  patent  or  licence  which  would  au- 
thorise the  performance  of  plays  at  it  The  only 
ground  upon  which  the  Vice-Chancellor  overruled  the 
demurrer  was,  that  it  did  not  appear  upon  the  face  of 
the  bill  that  the  theatre  was  so  situated. 

The  Plaintiff  cannot  have  a  specific  performance  of  an 
agreement  to  do  what  was  illegal,  whether  the  Plaintiff 

did 

(a)  See  6  Sinu  609. 
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1836.        did  or  did  not  know  of  its  illegality  when  he  made  the 
contract ;  but,  in  fact,  it  is  quite  evident  from  the  cor- 
respondence, and  particularly  from  his  allusion  to  Par^ 
OftBALMSToif*  ^^^^  ^^  Chapman  (a),  which  he  calls  Chapman^  case^  that 

he  did  know  the  law  when  he  entered  into  the  alleged 
contract,  for  that  contract  was  not  completed  until  he 
wrote  the  letter  of  the  19th  of  December,  in  which  he 
refers  to  that  case*  It  is  clear  from  Parsons  v.  Chi^ 
many  Gallini  v.  Laborie  (6),  Rex  v.  Glossop  (c\  and  Rex 
▼•  Neville  {d)j  that  the  prohibition  contained  in  the 
second  section  of  the  act  10  G.  2.  c.  28.  is  still  in  force 
throughout  the  kingdom.  The  cases  of  De  B^nis  y, 
Armistead{e\  and  Ottley  v.  Brawn  (g),  shew  that  a  con- 
tract founded  upon  an  intention,  or  having  reference  to 
an  intention,  to  do  any  thin^,  which  is  either  expressly 
prohibited,  or  to  which  a  penalty  has  been  attached, 
cannot  be  enforced.  De  Begnis  v.  Armistead  con- 
clusively proves  that  such  performances  are  to  be  con- 
sidered as  illegal,  notwithstanding  the  time  for  suing 
for  the  penalties  has  elapsed* 

As  to  the  case  of  Daoer  v.  Opey  (A),  very  little  atten- 
tion can  be  paid  to  the  reports  of  decisions  contained  in 
the  2d  Volume  of  Equity  Cases  Abridged ;  and,  indeed, 
no  knowledge  of  the  illegal  intention  was  brought  home 
to  the  Plaintiff  in  that  case.  The  case  of  Knowles  v. 
Haughton  (i),  which  is  reported  ex  relatione,  appears, 
upon  consulting  the  registrar's  book  (^),  to  have  been 
the  case  of  a  bill  filed  for  a  share  in  the  profits  of  a 

partner- 

(a)  5  Car.  4-  P.  35.  (g)  1  Ba,  ^  Be.  360. 

lb)  5  T.  R.  242.  {h)  2  Eq.  Ca.  Ah.  7. 

(c)  4  jB.  4-  Aid.  616.  (i)  1 1  Ve$.  168. 

(d)  \B.Sf  AdoL^^^.  ijt)   Reg.  Lib.  1804.  A.  foL 
\e)  10  Bing.  107.  and  3  Mo.      1008. 


CASES  IN  CHANCERY.  79 


EWING 


partDership  in  the  businesses  of  brokers  and  underwriters*        1 8S6. 
The  Defendant  insisted  that  a  partnership  in  under- 
writiDg  was  illegal,  and  Sir  William  Grant  dismissed        "  v, 
tlie  bill,  so  &r  as  it  related  to  the  business  of  under-  Osbaldiotok. 
writers,  but  with  distinct  disapprobation  of  the  case  of 
Watts  V.  Brooks,  (a)  The  Defendant,  however,  admitted 
that  he  was  ready  to  account  for  the  profits  of  the 
business  of  brokers,  but  denied  the  partnership,  and 
insisted  that  the  Flaintifif  was  only  his  clerk ;  and  the 
only  question  in  issue  was  the  existence  of  the  partner- 
ship as  brokers :  and  Sir  W.  Grant  thought  that  there 
was  sufficient  evidence  of  a  partnership.      It  is  clear, 
therefore,  that  that  case  has  no  application  to  the  pre- 
sent There  was  there  no  agreement  for  an  illegal  part- 
Denhip ;  and  the  two  buslhesses  were  perfectly  distinct ; 
for  the  bill  prayed  an  account  of  the  profits  of  the  un- 
derwriting from  one  period,  and  of  the  brokerage  from 
a  different  period.     As,  however,  the  present  Plaintiff's 
money  was,  upon  his  own  shewing,  applied  in  the  pur- 
chase of  the  lease  for  the  express  and  sole  object  of 
effecting  an  illegal  purpose,  the  present  case  falls  directly 
withm  the  principle  of  De  Begnis  v.  Armistead. 

At  the  hearing  before  the  Vice-Chancellor,  the  De- 
fendant's counsel  offered  to  return  to  the  Plaintiff  the 
iOKHint  which  he  had  advanced.  This  offer,  and  the 
previous  offers  to  the  same  effect  mentioned  in  the 
answer,  and  the  statements  which  the  answer  contains 
as  to  the  Plaintiff's  unwillingness  to  perform  the  con- 
tract on  his  part,  put  the  Defendant  quite  right,  in  point 
of  character  and  feeling,  and  formed  the  grounds  upon 
which  the  Vice-Chancellor  considered  that  the  Plaintiff 
ought  to  pay  all  the  costs. 

Sir 
(a)  3Vet,e\2. 
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1886.  Sir  W.  Home  in  reply. 

As  there  has  been  no  conviction  for  the  exhibition  of 
OfBA&DisTON    ^^^  performances  in  question,  it  cannot  be  said  they 

were  illegal.  The  lease  which  was  purchased  contained 
a  covenant,  on  the  part  of  the  lessee,  to  do  nothing  to 
forfeit  the  existing  licence,  or  any  future  licence  to  be 
granted  for  the  theatre,  and  the  assignment  to  the  De- 
fendant was  made  subject  to  the  performance  of  that 
covenant  This  shews,  therefore,  that  nothing  illegal 
was  contemplated  by  the  Plaintiff.  The  Defendant  took 
the  assignment  as  a  trustee  for  both  parties.  No  act  of 
parliament  imposes  a  forfeiture  of  the  property  of  the 
theatre,  in  which  any  irregular  performances  may  have 
taken  place ;  and  the  Plaintiff  cannot  now  be  deprived 
of  his  share  in  this  property.  Even  if  the  Court  should 
think  that  some  part  of  the  contract  is  illegal,  it  is  not 
so  entire  as  to  preclude  the  Court  irom  giving  the 
Plaintiff  the  benefit  of  some  part  of  it.  He  is,  at  all 
events,  entitled  to  have  his  money  repaid  to  him  with 
interest 


1837.  27ie  Lord  Chancellor. 

Jan. 18. 

The  object  of  the  bill  in  this  case  is  to  establish  a 

partnership  with  the  Defendant  in  the  performances  at 

the  Surrey  theatre,  from  the  10th  o(  December  1831,  and 

to  have  the  accounts  incident  to  auch  partnership  taken ; 

to  have  proper  articles  executed  for  the  future;  to  remove 

the  Defendant  from  the  management  of  the  theatre,  and 

to  appoint  a  manager  in  his  place ;  or  to  have  the  part* 

nership  dissolved  and  the  affiiirs  of  it  wound  up. 

It  appears  that  in  December  1831,  the  late  Mr.  EUis- 
tofCs  son   had   the   residue   of  a  lease   of  the  Surrey 
theatre  to  dispose  of,  of  which  rather  more  than  two 
years  were    unexpired.     The   Defendant    had    nego- 
tiated 


CASES  IN  CHANCERY.  81 

dated  for  the  purchase  of  the  residue  of  this  lease  with        18S7. 

the  view  of  carrying  on  the  business  of  the  theatre ;  and, 

being  desirous  of  procuring  a  partner  in  this  adventure, 

he  authorised  a  Mr.  Williams  to  write  to  the  Plaintiff,  Omaldwiok. 

then  in  Edinburgh^  a  letter,  dated  the  3d  of  December 

1831,  as  follows:  —  [His  Lordship  read  the  letter,  and 

also  the  letters  of  the  5th,  7th,  10th,  14th,  and  17th  of 

December  1831.] 

These  letters  are  by  the  bill  treated  as  constituting 
the  partnership. 

It  appears  that  upon  the  faith  of  this  arrangement 
the  Plaintiff  transmitted  to  the  Defendant  a  bill  fdr 
500^ ;  and  the  Defendant  by  a  letter  of  the  23d  of  De^ 
cember  1831  acknowledged  the  receipt  of  it,  and  said 
'*  Yours  of  yesterday,  with  the  note  500/.,  was  duly  re- 
ceived, and  I  consider  we  are  in  honour  truly  partners 
in  the  Surrey  theatre." 

Some  other  letters  passed,  not  material  to  be  observed 
upon;  and  the  Plaintiff  afterwards  remitted  two  other 
sums  of  300/.  and  200/.  to  the  Defendant. 

The  Defendant  opened  the  theatre,  and  carried  on 
the  performances,  and  for  some  time  treated  the  Plaintiff 
as  a  partner;  and,  in  April  1832,  paid  him  150/.  on  ac- 
count of  profits. 

In  April  1832,  the  Plaintiff  came  to  London;  and 
quarrels  soon  ensued  as  to  the  provisions  in  detail  to  be 
inserted  in  the  articles  of  partnership,  and  about  the 
iDanagement  of  the  theatre;  during  which  the  Defendant 
procured  an  assignment  of  the  existing  lease  to  be  made 
to  himself,  and  finally  refused  to  recognise  the  Plaintiff 
as  a  partner. 

Vol.  II.  G  There 
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1837.  There  are  other  letters  most  material  to  be  adverted 

to,  as  they  prove  an  important  fact  in  the  case ;  namely* 
that  the  Plaintiff,  before  he  paid  the  first  sum  of  500^ 
0SB4LDI8T0N.  ^^^  f^Yly  informed  of  the  nature  of  the  speculation  he 

was  entering  into,  and  that  the  performances  which 
were  to  constitute  the  business  of  the  partnership  were 
unlawful.  These  letters  are,  first,  the  Plaintiff's  of  the 
19th  of  Decemba'i  remitting  the  500/.;  second,  one 
from  the  Plaintiff  a  few  days  afterwards ;  third,  the  De- 
fendant's answer,  acknowledging  the  receipt  of  the  500/. 
(His  Lordship  then  read  those  letters.) 

The  witnesses  Tyas  and  Fairbrother  prove  that  the 
performances  at  the  Surrey  theatre  consisted  of  inter- 
ludes, tragedies,  comedies,  operas,  plays,  and  farces. 

The  theatre  had  not,  and  indeed  could  not  have,  any 
patent  from  the  King,  nor  any  licence  from  the  Lord 
Chamberlain ;  but  was  regularly  licensed  by  the  magis- 
trates, under  the  act  25  G.  2.  c,  36.,  for  ^^  public  music 
and  dancing,  and  other  public  entertainments  of  the  like 

kind." 

From  this  correspondence  and  this  evidence  it  is  clear, 
first,  that  the  performances,  as  they  had  been  carried  on 
at  the  Swrey  theatre,  before  the  contract  between  the 
Plaintiff  and  the  Defendant,  and  as  they  were  intended 
to  be  carried  on  under  that  contract,  consisted  of  all  the 
ordinary  descriptions  of  theatrical  representations;  se- 
condly, that  the  Plaintiff  knew  this  before  he  entered 
into  the  contract,  or  paid  his  money,  and  knew  that 
such  theatrical  representations  were  contrary  to  law ;  and 
that  the  intention  of  both  parties  was  to  continue  such 
representations. 

Two 
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Two  questions  only  can  be  for  consideration  in  this        1837* 
case.     First,  were  these  representations  in  fact  contrary     ^^^'^'^ 
to  law?  Secondly,  if  they  were,  can  the  Plaintiff  in  this  v. 

suit  be  cntiUed  to  any  decree  ?  Omaldutoh. 

Tie  law  upon  this  subject  rests  upon  four  acts  of  par- 
liament, 10  G.  2.  e.  28.,  85  O.  2.  c.  S6.,  28  G.  3.  c.  3a, 
5  6.  4.  r.  83.  The  10  G.  2.  c.  28.,  in  sec  1.,  enacts, 
That  every  person  who  shall  for  hire,  gain,  or  reward, 
set,  or  cause  to  be  acted,  any  tragedy,  comedy,  opera, 
play,  farce,  or  any  other  entertainment  of  the  stage, 
having  no  legal  settlement  in  the  place,  without  letters 
patent  from  the  King,  or  a  licence  from  the  Lord 
Chamberlain,  shall  be  deemed  a  rogue  and  vagabond. 
Section  2.  enacts,  That  every  such  person,  whether 
hsTing  a  settlement  or  not,  shall  forfeit  SOL  for  each 
ofience.  Section  5.  enacts.  That  no  letters  patent,  or 
licence  by  the  Lord  Chamberlain,  shall  be  granted  to 
any  person,  except  within  the  city  of  Westminster^  or 
where  the  Kin*;  shall  reside. 

The  act  25  G.  2.  c.  36.  sec.  2.,  declares  all  places 
for  public  dancing  or  music,  or  other  public  entertain- 
ments of  the  like  kind,  in  London  and  Westminster^  or 
within  twenty  miles  of  them,  disorderly,  unless  licensed 
at  the  sessions. 

The  act  28  G.  3.  c.  30.,  authorises  magistrates  to 
license  the  performance  of  plays  under  certain  restric* 
tions,  in  places  not  within  twenty  miles  of  L/mdony  or 
eight  of  the  patent  theatres. 

The  act  5  G.  4.  c.  83.,  repeals  all  former  enactments 
ai  to  rogues  and  vagabonds,  and  does  not  re-enact  the 
above  provision  of  the  10  G.  2.  c.  28.  5.  1. 

G  2  The 
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The  result,  therefore,  is,  that  although  the  first  sec- 
tion of  the  act  10  G.  2.  c.  28.,  so  far  as  it  declares  the 
o.  persons  therein  described  to  be  rogues  and  vagabonds, 

may  be  repealed  by  the  5  G.  4.  c,  83.,  the  sections  2. 
and  5.  are  not ;  so  that  there  can  be  no  letters  patent, 
or  licence  from  the  Lord  Chamberlain,  under  the  act  of 
10  G.  2.  c.  28.,  or  licence  from  the  sessions  under  the 
28  G.  S.  c.  SO.,  for  the  performance  of  any  kind  of  the- 
atrical representation  described  in  the  act  10  G.  2.  c.  28., 
within  twenty  miles  of  London^  except  in  the  city  of 
Westminster^  or  in  the  place  at  which  the  King  may  be 
residing;  in  which  places  letters  patent,  or  a  Lord 
Chamberlain's  licence,  may  be  granted  for  that  purpose. 

The  magistrates'  licence  under  the  act  25  G.  2.  c.  S6«, 
which  is  the  only  licence  the  Surrey  theatre  had,  being 
confined  to  dancing  and  music,  and  other  public  enter- 
tainments of  the  like  kind,  does  not  authorise  any  of 
the  theatrical  representations  described  in  the  act  10  G.2. 
c.  28. 

Such  is  the  obvious  result  of  these  several  enactments, 
and  such  is  the  construction  which  has  been  put  upon 
them  by  several  decided  cases.  In  Rex  v.  Glossop  (a), 
the  conviction  was  for  acting  in  Surrey  without  letters 
patent,  or  a  licence  from  the  Lord  Chamberlain.  In 
Rex  v.  Neville  (J),  it  was  expressly  decided,  that  the 
prohibition  in  the  second  section  of  the  act  10  G.  2. 
e.  28.  was  in  force,  and  was  universal.  De  Begnis  t. 
Armistead  (f),  which  I  shall  presently  refer  to  for  an- 
other purpose,  also  put  this  construction  upon  these 
statutes. 


It 


(fl)  A  B.Sf  Aid.  616.  W  10  Blng.  107. 

(b)  1  B,  ^  AdoU  4S9. 
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It  is  clear,  therefore,  that  this  contract  of  partnership  1B37. 
was  formed  for  the  unlawful  purpose  of  representing 
at  the  Surrey  theatre  prohibited  performances.  It  was 
argued  that,  as  there  was  a  licence  under  the  act  25  G.  2.  ^"^"^'"o**- 
c.  36.,  the  theatre  might  have  been  used  for  lawful  pur- 
poaes,  and  that,  to  that  extent,  therefore,  the  part- 
nership was  legal.  Now  the  lawful  purpose  would  be 
oonfined  to  dancing  and  music,  and  other  public  enter- 
tainments of  the  like  kind ;  but  as  to  this,  the  contract 
between  the  parties  is  wholly  silent,  and  the  bill  does 
not  allege  any  intention  of  applying  the  theatre  to  any 
sncfa  purpose.  The  question  is,  not  whether  the  pre- 
mises might  not  have  been  used  for  a  legal  purpose, 
but  whether  the  contract  between  the  parties,  and 
their  partnership,  and  their  intentions,  were  not  alto- 
gether to  use  them  for  an  illegal  purpose :  and  undoubt- 
edly such  was  the  fact 

Can  this  Court,  under  such  circumstances,  decree 
to  one  of  the  parties  to  this  contract,  the  specific 
performance  of  the  agreement,  or  any  relief  growing 
eat  of  it  ?  To  do  so  would  be  inconsistent  with  all 
priociple,  and  contrary  to  all  the  decided  cases. 

It  was  said  that  section  2.  of  the  act  10  G.  2.  c.  28. 
does  not  in  terms  prohibit  such  representations,  but  only 
inpoaes  a  penalty.  The  Chief  Justice  of  the  Common 
Pleas,  in  De  Begnis  v.  Armistead^  has  answered  this 
trgomeot ;  founding  his  opinion  upon  the  high  authority 
of  C.  J.  HoUf  in  Bartlett  v.  Vinor  (a),  and  of  Lord 
tUenbaviigh^  in  Langton  v.  Hughes  (fi).  In  Bartlett  v. 
VinoTj  Lord  Holt  says,  "  Every  contract  made  for  or 
about  any  matter  or  thing  which  is  prohibited  and 
nuide  unlawfol  by  any  statute,  is  a  void  contract,  though 

the 
(a)  See  Carih.  252.  (A)  See  1  JIf.  4-  S.  596. 

G  S 
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18S7.        the  statute  itself  does  not  mention  that  it  shall  be  so, 

""^^^^^^"^     but  only  inflicts  a  penalty  on  the  offender ;  because  a 

V.  penalty  implies  a  prohibition,  though  there  are  no  pro* 

OsAALDxsTON.   hiWtory  words  in  the  statute."     In  LangUm  v.  Hughes^ 

Lonl  EUenborough  says,  ^'  What  is  done  in  contraven* 
tion  of  the  provisions  of  an  act  of  parliament  cannot  be 
made  the  subject-matter  of  an  action."  In  Gallint  v. 
Laborie  {a)  it  was  held,  that  no  action  could  be  main* 
tained  upon  a  contract  to  dance  at  a  theatre  not  duly 
licensed.  In  De  Begnis  v.  Armlstead  {b)  it  was  decided 
that  an  action  could  not  be  maintained  upon  a  bill, 
the  consideration  for  which  was  the  balance  of  an  ac- 
count between  the  Plaintiff  and  the  Defendant,  who  had 
joined  in  representing  operas  at  an  unlicensed  theatre. 
Several  cases  have  been  decided,  upon  the  same  principle, 
relating  to  transactions  in  illegal  insurances;  as  Mitchell 
V.  Cockbume  (c).  In  Kruncles  v.  Haughton  (d)  a  bill,  seek- 
ing to  establish  a  partnership  in  under-writing,  contrary 
to  the  statute,  was  dismissed. 

Upon  the  same  principle,  in  Thomson  v.  Thomson  {e) 
Sir  W,  Grant  dismissed  a  bill  upon  a  contract,  for  the 
sale  of  the  command  of  an  East  India  ship;  saying, 
**  You  cannot  stir  a  step  but  through  the  illegal  agree- 
ment, and  it  is  impossible  for  the  Court  to  enforce  it." 
Again,  in  Otiley  v.  Broome  (^),  a  bill  by  a  banker  for 
an  account  of  certain  other  trading  speculations,  carried 
on  for  him  in  the  name  of  the  Defendant,  was  dis- 
missed ;  bankers  being,  by  an  Irish  statute,  prohibited 
from  engaging  in  any  such  business. 

Against  these  authorities,  the  cases  of  Dover  v. 
Opey  (//)  and  Watts  v.  Brooks  (i)  were  cited.     In  Dover 

v.  Opey 

{a)  5  T.  R.  248.  (e\  7  Vea,  470. 

(5)  10  Bing,  107.  {^0  I  Bali  4-  B.  560. 

(c)  2  H,  BL  379.  (A;  2  Eq.  Ca,  Ah,  7. 

(rf)  11  Ves,  168.  (i;  3  r«.6l2. 
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T.  Opey  the  partnership  was  for  a  perfectly  legal  pur-        1887. 
pose,  and   the   Plaintiff  was  not   party  to  any  illegal     ^^^^""^ 
transaction ;  but  the  Defendant  attempted  to  withdraw  v. 

certain  adventures  from  the  account,  because  he  said  ^■■^">"ton. 
they  were  contraband ;  in  this,  however,  he  was  the  sole 
actor;  and  the  Court  refused  to  permit  him  to  take  ad- 
vantage of  his  own  unfair  dealing.  In  WaUs  v.  Brooks 
it  was  held,  that  although  the  transaction  was  so  illegal 
that  the  Court  could  not  execute  the  contract,  yet  where 
die  result  formed  an  item  in  an  account,  the  Court 
would  give  effect  to  such  result  It  is  sufficient  to  say 
that  this  case  has  been  disapproved  of  by  Sir  JV,  Grant 
in  Kncnaies  v.  Houghton^  and  overruled  by  that  case ; 
and  it  was  clearly  contrary  to  the  prior  case  of  Mitchell 
7.  Cockbume. 

It  is,  therefore^  impossible  that  the  Plaintiff  can  be 

entitled  to  any  decree  which  shall  be  founded  upon  or 

growing  out  of  this  contract.    But  it  was  said,  that  some 

of  the  purposes  were  legal,  such  as  the  purchase  of  the 

lease  and  of  other  articles  about  the  theatre,  and  that  so 

hi  as  the  business  of  the  partnership  was  lawful,  the 

GODtract  ought  to  be  carried  into  effect,'  and  Kncndes  v. 

Houghton  was  cited  for  that  purpose ;  but,  in  that  case, 

the  business  of  brokers  was  entirely  distinct  from  that 

of  msurersy  whereas,  in  the  present  case,  every  part  of 

the  joint  transaction  was  auxiliary  to,  and  in  execution 

and  furtherance  of,  the  illegal  object;  besides  which, 

the  lease  then  existing  has  expired,  and  there  is  no 

evidence  of  any  new  lease  having  been  granted,  and  the 

answer  says  that  it  has  been  refused. 

In  De  Begnis  v.  Armistead  the  Plaintiff  was  not  per- 
mitted to  recover  money  actually  paid,  at  the  request 
of  the  Defendant,  in  furtherance  of  the  illegal  object, 
such  as  for  the  dresses  and  travelling  expenses  of  tii^ 

G  4  performers, 
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1887.        performers,  though  he  was  permitted  to  recover  a  sum 
^^^^      of  30/.  paid  for  the  personal  expenses  of  the  Defendant. 


V. 
OsBALOItTOK. 


It  was  then  urged  that  the  Plaintiff  ought  at  least  to 
recover  the  money  he  had  advanced ;  and  it  was  said 
that  he  had  a  lien  for  it  upon  the  property  purchased. 
If  the  Plaintiff  be  entitled  to  recover  back  the  money 
paid,  and  that  right  be  a  personal  demand  against  the 
Defendant,  this  is  not  the  Court  in  which  such  a  de- 
mand can  be  enforced  ;  and  as  to  the  alleged  lien,  it  is 
sufficient  to  observe  that  no  such  case  is  made  by  the 
bill.     If  it   had   been,  it  is  difficult   to   imagine  how 
such  a  case  could  have  been  supported,  consistently  with 
the  ground  upon  which  the  Court  declines  to  give  to 
the  Plaintiff  the  benefit  of  his  contract ;  for  such,  un- 
doubtedly, would,  to  a  certain  extent,  be  giving  him  the 
benefit  of  it.     The  mere  payment  of  the  money  can  give 
no  lien.     You  must,  therefore,  look  to  the  contract  to 
raise  the  question  of  lien ;  and  if  the  Plaintiff  be  en- 
titled to  any  lien,  it  must  be  upon  or  in  consequence  of 
the  illegal  contract ;  but  I  do  not  consider  this  question 
as  before  me.     It  is  undoubtedly  a  case  of  great  hard- 
ship upon  the  Plaintiff  to  have  parted  with  his  money, 
and  now  to  be  denied  the  fruits  of  it ;  —  but  this  hardship 
is  common  to  all  cases  of  contract  which  cannot  be  en- 
forced, from  their  illegality.  It  was  stated  at  the  bar,  and, 
I  believe,  stated  in  the  answer,  that  the  Defendant  had 
offered  to  return  the  money  advanced  by  the  Plaintiff. 
As  an  honest  man,  this  was,  and  clearly  is,  bis  duty ; 
but  in  this  suit  I  have  no  power  to  enforce  it.     I  think 
the  judgment  of  the   Vice-Chancellor   supported   by 
principle  and  authority ;  and  I  must  therefore  dismiss 
this  appeal  with  costs. 
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1S8% 


TYLER  V*  BELL.  jan,  21.  as. 


ri^HE  bill  stated  that  William  Moscrop^  late  of  Cal*  Although  the 
cuHoj  merchant  and  banker,  died  on  the  14th  of  adminUtratrix 

January  1801,  intestate,  leaving  a  widow,  now  the  De-  ™*y  havebe- 
4.     1  ^  ^,  ,  ,         1  .1  1      1^  comehableto 

fendant  ^nna    Tyler ^   and    an   only   child,   Margaret  make  good  to 

Maria  Moscrop  i    and   that    W.  Moscrop   was,  at  the  L^^^^r^^^ 

time  of  his  decease,  possessed  of  a  very  large  personal  testate  the 

estate;  and  that  on  the  13th  of  March  1801,  letters  b^^mwl^o"^^ 

of  administration   to  his   effects  were  granted  to  his  ^^^  ^if^  during 

widow,  the  Defendant  Anna  Tyler^  then  Anna  Moscrop^  yet  if  thehusi 

by  the  Supreme  Court  of  Judicature  at  Fort  WiUiam*  in  ^*"^»  *'  ^** 
«  .    .  1  ^  r       y  1    "eath,  makes 

Bengaly  bemg  the  proper  Court  for  that  purpose ;  and  his  wife  his 

that  Anna  Tyler  thereby  became  and  now  was  the  sole  ^^e*^"'"*'  *"** 
legal  personal  representative  of  W.  Moscrop,      The  bill  assets  more 
then  stated  that  Anna  Tyler^  then  Anna  Mosavp^  pos-  lo^answe/the^ 
sessed  the   personal  estate   of   fV.  Moscrop  to  a  very  tlemands  of 
large  amount,  and  after  payment,  of  all  his  debts  and  kin,  afler  pay- 
iimeral  expenses,  and  the  expenses  of  the  letters  of  j"?,''^^i?'    '^ 
admmistration,  appropriated  to  her  own  use,  as  being  estate  of  the 
hb  widow,  one  third  part  of  such  personal  estate,  and  jj^ch  "rgJJ . 

retained  and  therefore 
the  next  of 
kin  cannot  sue  an  administrator  cum  testamento  annexo  of  the  husband. 

To  a  bill  which  seeks  an  account  of  the  assets  of  an  intestate  who  died  in  India 
potiened  hy  a  personal  representative  there,  a  personal  representative  of  the  intes* 
tite  constitutea  in  England^  is  a  necessary  party,  although  it  does  not  appear  that 
the  intestate  at  the  lime  of  her  death  had  any  ossets  in  England.  And  it  is  not 
nflldent.  In  order  to  avoid  a  demurrer  for  want  of  parties  in  such  a  case,  that  the 
personal  representative  constituted  in  /mita,  who  is  out  of  the  jurisdiction,  is  made 
a  putv,  and  that  process  is  prayed  against  her  when  within  the  jurisdiction ;  although 
the  bill  allies  that  the  Indian  Court  was  the  proper  Court  for  granting  ad- 
miniitration,  and  that  the  administratrix  constituted  by  it  is  the  sole  legal  personal 
representative  of  the  intestate. 

Ahbough  it  is  much  of  coarse  to  gire  leave  to  amend  when  a  demurrer  for  want 
of  parties  is  allowed ;  yet  if  the  Court  sees  that  the  frame  of  the  bill,  as  it  then 
kUnds,  is  not  such  as  entitles  the  Plaintiff  to  relief  as  against  the  demurring  party, 
leave  to  amend  will  be  refused. 
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retained  in  her  hands  the  remaining  two  third  parts 
of  such  personal  estate,  to  which  M.  M.  Moscrop  was 
entitled,  as  the  only  child  of  W.  Moscrop  ;  and  that  the 
same  two  third  parts  remained  in  the  hands  of  Anna 
Tyler,  then  Anna  Moscrop,  until  her  marriage  with 
George  Peter  Tyler  after  mentioned. 

The  bill  then  stated  that  on  the  11th  of  November 
1801,  Anna  Tyler,  then  Anna  Moscrop,  intermarried, 
at  Calcutta,  with  George  Peter  Tyler,  late  of  York 
Place,  St.  Marylebone,  in  the  county  of  Middlesex,  but 
then  residing  at  Calcutta  ;  and  that  upon  the  marriage 
of  Anna  Tyler  with  G.  P.  Tyler,  G.  P.  Tyler  obtained 
the  control  over  the  two  third  parts  of  the  personal 
estate  of  fV.  Moscrop  which  then  remained  in  the  hands 
of  Anna  Tyler,  and  to  which  M.  M.  Moscrop  was  so 
entitled  as  aforesaid;  and  that  on  the  1st  of  May  180S, 
G.  P.  Tyler,  and  Anna  his  wife,  placed  in  the  hands 
or  paid  to  the  use  of  William  Fairlie,  late  of  Calcutta, 
merchant,  the  sum  of  92,052  sicca  rupees,  being  part 
of  the  personal  estate  of  W.  Moscrop,  which  had  so 
remained  in  the  hands  of  Anna  Tyler  and  to  which 
M.  Af.  Moscrop  was  so  as  aforesaid  entitled.  The  bill 
then  stated  that  on  the  14th  of  February  1803,  Anna 
Tyler  had  issue  by  G.  P.  Tyler  a  son,  namely  the 
Plaintiff,  George  Dacre  Alexander  Tyler,  and  that  on  the 
7th  of  December  1804,  M.  M.  Moscrop  died  at  Calcutta, 
intestate,  unmarried,  and  an  infant  of  the  age  of  five 
years  or  thereabouts,  leaving  her  mother  Anna  Tyler 
and  the  Plaintiff  her  only  next  of  kin ;  and  that  shortly 
after  her  decease,  letters  of  administration  to  her  effects 
were  granted  to  Anna  Tyler,  by  the  Supreme  Court  of 
Judicature  at  Fort  William,  being  the  proper  court  for 
that   purpose;   and  that  Anna  Tyler  thereby  became 

I 

and  now  was  the  sole  legal  personal  representative  of 
Af.  M.  Moscrop. 

The 
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The  bill  then  stated  that  iipon  the  death  of  M.  M.        18S7. 

3£iMercp9  G.  P*  TyUr^  or  Anna  Tyler,  with  the  consent 

and  concurrence  and  privity  of  G.  P.   Tyler^  was  in 

possession  of  all  such  parts  of  the  personal  estate  of 

JUL  J£  Moscrop  as  had  not  been  previously  placed  in 

the  hands  or  paid  to  the  use  of  W.  Fairlie ;  and  that 

upon  the  death  of  M.  M.  Moscrop,  Anna  Tyler  and 

the  Plaintiff,  as  her  only  next  of  kin,  became  entitledf 

in  equal  shares,  to  the  whole  of  her  personal  estate,  and 

that  such  personal  estate  was  of  very  great  value. 

The  bill  further  stated  that  the  whole  of  the  sum 
of  98,058  sicca  rupees,  constituting  part  of  the  personal 
estate  and  effects  of  M.  M.  Moscrop,  was,  at  the  time 
of  her  decease,  in  the  hands,  or  under  the  control,  of 
W.  Fairlie^  and  that  such  sum  of  92,052  sicca  rupees  re^ 
maioed  in  bis  hands  from  the  time  of  her  decease  until 
the  31st  of  December  1814,  and  that  such  sum  of  92,058 
sicca  rupees  was,  during  the  whole  of  that  interval,  em- 
ployed by  W.  Fairlie  in  his  business  as  a  merchant,  or 
otherwise  invested  by  him,  and  that,  by  means  of  such 
eoiployment  and  investment,  large  profits  were  made 
by,  and  large  amounts  of  interest  accrued  upon,  such 
sum  of  98,058  sicca  rupees ;  and  that  such  profits  and 
interest  were,  from  time  to  time,  added  to  the  principal 
firom  which  the  same  had  proceeded,  by  way  of  accu- 
malation;  and  that  on  the  Slst  oi  December  1814,  the 
tmount  of  the  personal  estate  of  M.  M.  Moscrop  in  the 
hands  of  W.  Fairlie,  including  the  accumulations,  was 
the  sum  of  862,103  sicca  rupees,  which  sum  was,  on 
the  Slst  oi  December  1814,  transferred  and  paid  by  W. 
Fairlie  to  Anna  Tyler  with  the  privity  and  concurrence 
of  G.  P.  Tyler;  and  that  G.  P.  Tyler,  as  the  husband 
^Anna  Tyler,  or  Anna  Tyler,  with  the  privity  and  con- 
currence of  G.  P.  Tyler,  possessed  and  received  the 
whole  of  .the  said  sum  of  262,103  sicca  rupees. 

The 
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1S87.  The  bill  then  stated  that  G.  P.  Tyler  by  his  will, 

T^w^     dated  the  16th  of  November  1838,  directed  his  just  debts, 
V.  funeral  and  testamentary  expenses,  to  be  paid  out  of  his 

real  and  personal  estate,  and  devised  all  his  real  and 
personal  estate  and  effects  whatsoever  to  Anna  Tyler,  and 
appointed  her  sole  executrix.  The  bill  then  stated  that 
G.  P.  2\^ler  died  in  the  month  of  November  1834',  leaying 
the  Plaintiff  his  heir  at  law ;  and  that  Anna  Tyler,  on  the 
SOth  of  February  ]  835,  proved  the  will  in  the  Supreme 
Court  of  Judicature  at  Fort  William,  being  the  proper 
court  for  that  purpose,  and  that  she  thereby  became 
and  now  was  the  legal  personal  representative  of  G.  P. 
Tyler  in  the  F^st  Indies.  The  bill  also  stated  that  on 
the  3d  of  October  1835,  letters  of  administration,  with 
the  will  annexed,  of  the  goods,  chattels,  and  credits  of 
G.  P.  Tyler,  were  duly  granted  by  the  prerogative  court 
of  Canterbury,  being  the  proper  ecclesiastical  court  in 
England,  to  the  Defendant  Peter  Bell,  as  the  lawful  at- 
torney of  Anna  Tyler,  he  being  first  sworn  duly  to 
administer,  for  her  use  and  benefit,  then  residing  at  Co/- 
cutta,  and  until  she  should  duly  apply  for  and  obtain 
probate  of  the  will  to  be  granted  to  her,  and  that 
Bell  thereby  became  and  now  was  the  legal  personal 
representative  of  G.  P.  Tyler  in  England.  The  bill 
then  stated  that  Anna  Tyler  had  possessed  the  personal 
estate  of  the  testator  to  a  very  large  amount,  and  to  an 
amount  much  more  than  sufficient  to  answer  the  Plain- 
tiff's demand  thereinafter  mentioned,  afler  paying  all 
the  other  just  debts  and  the  funeral  and  testamentary 
expenses  of  G.  P.  Tyler ;  and  that  she  had  also  en» 
tered  into  the  possession  and  receipt  of  the  rents  and 
profits  of  his  real  estate,  and  had  received  the  same  to 
a  very  large  amount,  and  that  she  had  paid  all  the  debts, 
and  funeral  and  testamentary  expenses  of  G*  P.  Tyler, 
other  than  the  Plaintiff's  demand  in  this  suit  The  bill 
then  stated  that  Bell  had  also  possessed  the  personal 

estate 
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estate  of  G.  P,  TY/ler  in  this  country  to  some  amount;  1897. 

mod  that  there  was  not  now,  and  that  there  never  had  tylwi 

been,  since  the  decease  of  G.  P.  Tyler,  any  creditor  of  ^  v, 
G.  P.  Tyler  in  this  country,  except  the  Plaintiff. 

Tlie  bill  then  stated  that  the  Plaintiff  was,  in  the 
year  1806,  being  then  of  the  age  of  three  years  only, 
sent  from  the  East  Indies  to  this  country,  and  that  be 
had  ever  since  been  resident  in  this  country ;  and  that 
he  did  not  discover,  until  within  the  last  seven  years, 
that  he  was  entitled  to  one  half  of  the  personal  estate 
of  M.  M.  Moscrap ;   and  that  from  and  immediately 
after  the  time  at  which  he  made  such  discovery,  and 
from  thenceforward  up  to  the  present  time,  he  had  fre- 
quently made  application   to  G.  P.  Tyler  during  his 
Ufiuiffle,  and  to  Anna  Tyler,  since  his  decease,  as  his 
executrix,  and  also  to  Bell  as  such  administrator  as 
afcresaid,  and  had  requested  them  respectively  to  ac- 
ooDDt  for  and  pay  to  the  Plaintiff  the  amount  or  value 
of  the  share  to  which  the  Plaintiff  was  entitled,  of  the 
personal  estate  and  effects  of  M.  M.  Moscrop  ;  but  that 
6.  P.  Tyler,  and  Anna  Tyler  and  Bell,  since  his  de- 
eeue,  had  absolutely  refused,   and   that  Anna  Tyler 
tnd  BM  did  still  refuse  to  comply  with  the  Plaintiff's 
requests. 

The  bill  then  charged  that  the  Plaintiff  was  the  sole 
next  of  kin  of  Af.  M.  Moscrop  at  the  time  of  her  death, 
other  than  and  except  Anna  Tyler,  and  that  the  Plain- 
tiff was  and  is  entitled  to  an  equal  moiety  of  the  sum 
of  262,103  sicca  rupees  so  transferred  and  paid  \joAnna 
Tt^  as  aforesaid,  together  with  interest  thereon  from 
the  31  St  of  December  181 4,  up  to  the  time  of  payment, 
aod  also  to  an  equal  moiety  of  all  the  residue  of  the  per- 
tonal  estate  of  Af.  A£  Moscrop.  And  it  charged  that  G.  P. 
Ti^  became  and  was  responsible  to  Af.  M.  Moscrop, 

and 
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18S7.  and  her  personal  representatives  and  next  of  kin,  for 
the  two  third  parts  of  the  personal  estate  of  fV.  Mos* 
crop  which,  at  the  time  of  G.  P.  Tylei^%  marriage 
with  Arma  Tyler,  remained  in  her  hands  and  belonged 
to  M.  M.  Moscrop  ;  and  that  G.  P.  Tyler  became  and 
was  in  like  manner  responsible,  not  only  for  his  own 
acts,  but  also  for  all  the  acts  of  his  wife  Anna  Tyler 
in  the  administration  of  or  with  respect  to  the  per- 
sonal estate  of  W.  Moscrop  ;  and  particularly,  that  G. 
P.  Tyler  was  responsible  in  like  manner  for  the  act 
of  placing  in  the  hands  or  paying  to  the  account  of 
W.  Fairlie,  the  sum  of  92,052  sicca  rupees,  and  was 
liable  to  make  good  the  sum  so  placed  in  his  hands,  or 
paid  to  his  use ;  and  that  the  estate  of  G.  P.  Tyler  is 
responsible  to  the  next  of  kin  of  M.  M,  Moscrop,  and 
to  the  Plaintiff  as  one  of  such  next  of  kin,  for  all  such 
parts  of  the  personal  estate  and  effects  of  M.  M.  Mas* 
crop  as  were  possessed  by  him  and  Anna  Tyler,  or  by 
either  of  them,  during  the  period  of  their  marriage, 
whether  such  personal  estate  was  possessed  in  right  of 
Anna  Tyler  as  administratrix  of  W.  Mosavp,  or  as  ad- 
ministratrix of  M.  M.  Moscrop,  or  otherwise.  The  bill 
then  charged  that  G.  P.  Tyler  became  and  was  a  trustee 
for  the  Plaintiff  of  one  moiety  of  the  sum  of  262,103 
sicca  rupees,  so  transferred  and  paid  to  Anna  Tyler  as 
aforesaid. 

The  bill  also  charged  that  within  two  years  then  last 
past  Anna  Tyler  had  frequently  admitted  in  writing, 
by  letters  addressed  to  the  Plaintiff,  and  otherwise, 
that  the  sum  of  262,103  sicca  rupees  was  paid  and 
transferred  to  her  as  aforesaid,  and  that  the  same  con- 
stituted part  of  the  personal  estate  of  M.  M.  Moscrop  ; 
and  that  Anna  Tyler  had  repeatedly  made  such  admis- 
sion and  acknowledgment  in  writing  since  the  decease 
of  G.  P.   Tyler.      The  bill  further  staled  that  Anna 

Tyler, 
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Ji^r^  by  a  letter,  dated  at  Calcutta  the  8th  of  April        1897. 
1835,  and  addressed  to  the  Plain t]£P,  stated  and  ad- 
mitted that  the  clear  personal  estate  of  fV.  Moscrop  on 
the  1st  of  May  1803  produced  the  sum  of  138,078  sicca 
rupees,  and  that  of  that  sum  M.  M.  Moscrop  was  then 
credited  two  thirds,  amounting  to  92,052  sicca  rupees, 
and  that  she^  Anna  Tyler^  herself  received  one  third,  or 
46,026  sicca  rupees ;  and  that  the  account  current  of 
M  M.  Moscrop  on  the  30th  of  April  1805  shewed  a 
btlance  in  her  favour  of  109,159  sicca  rupees  on  account 
of  such  personal  estate  of  JV.  Moscrop.     The  bill  then 
charged  that  after  the  date  of  the  letter  of  the  8th  of 
Jlpril  1835,  Anna  Tyler  transmitted  to  the  Plaintiff, 
by  the  post,  certain  accounts  or  copies  of  certain  ac- 
counts of  the   firm   of  FairliCf    Gilmoref  and  Co.  of 
Calcutta^  by  which  it  appeared  that  on  the  1st  of  May 
1803  the  personal  estate  of  W.  Moscrop  had  produced 
i  surplus  of  138,078   sicca  rupees,  14  annas,  2  pice, 
and  that  the  first  item  of  such  accounts  was  a  credit 
to  W.  FairliCf  as  a  trustee  for  M.  M.  Moscrop^  for  two 
thirds  of  that  amount,  being  92,052  sicca  rupees,   9 
tumas,  5  pice,  as  an  ascertained  balance ;  and  that  on 
the  said  1st  of  May  1803,  there  were  transferred  into 
the  hands  of  W.  Fairlie,  as  the  trustee  of  M.  M.  Mos^- 
crop,  for  her  use,  bonds  and  notes  to  the  amount  of 
88,253  sicca  rupees,   14  annas,  2  pice,  for  which,  to- 
ged)er  with  the  interest  then  due  thereon,  his  account, 
tt  such  trustee,  was  debited  in  the  sum  of  90,245  sicca 
fopees,  1 1  pice:  and  that  such  accounts,  so  transmitted  by 
Awna  Tyler  to  the  Plaintiff,  also  shewed  that  the  account 
of  W.  FairliCf  as  such  trustee  as  aforesaid,  was  from 
time  to  time  thenceforward  credited  with  the  interest 
doe  upon  such  bonds  and  notes,  and  with  the  principal 
UDonnts  thereof,  when  the  same  were  respectively  paid 
off;  and  that  the  account  of  the  personal  estate  of  Jkf. 
M.  Moscrop  was  continued  by  W.  Fairlie  as  her  trus- 
tee 
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1887.  tee  with  the  firm  oi  Fairlie^  Gilmore^  and  Co.  from  the 
1st  of  May  1803,  down  to  the  dlst  of  December  1814, 
and  that  on  the  last-mentioned  day  the  balance  due  to 
W.  Fairlie^  as  trustee  for  M.  M.  Moscrop^  was  the  sum 
of  262,103  sicca  rupees,  4  annas,  6  pice,  and  that  such 
last-mentioned  sum  was,  on  the  31st  day  of  December 
1814,  transferred  to  the  credit  of  Anna  Tyler  in  the 
books  of  the  firm  of  Fairlie^  GUmore^  and  Co.,  in  which 
W'  Fairlie  was  a  partner,  and  with  which  firm  Anna 
Tyler  had  had  an  account  current  in  her  own  name  for 
many  years  then  last  past  And  the  bill  charged  that  by 
such  accounts  so  transmitted  it  also  appeared,  that  Anna 
Tyler  was,  on  the  3 1  st  of  December  1814,  indebted  to  the 
firm  of  Fairlie^  Gilmore^  and  Co.  in  the  sum  of  1 30,000 
sicca  rupees  and  upwards ;  and  that  it  also  appeared  that 
an  adequate  part  of  the  sum  of  262,103  sicca  rupees, 
4  annas,  6  pice  was  applied  in  liquidation  of  the  debt  so 
due  from  Anna  Tyler  to  the  firm  of  Fairlie^  GUmorej 
and  Co.,  and  that  Anna  Tyler  was  credited  in  the  books 
of  the  firm  with  the  amount  of  the  sum  of  262,103  sicca 
rupees,  4  annas,  6  pice,  after  deducting  the  amount  of 
the  debt  which  had  been  so  due  from  her  as  aforesaid : 
and  that  from  thenceforward,  until  the  30th  of  April 
1816,  the  firm  continued  an  account  with  Anna  Tyler 
in  her  own  name,  and  from  time  to  time  paid  to  the 
order  or  for  the  use  o(  Anna  Tyler,  out  of  the  amount 
with  which  she  was  so  credited,  various  sums  of  money, 
in  respect  of  which  they  debited  her  in  their  account 
with  them:  and  that  on  the  30th  of  April  1816,  a 
balance  of  the  accounts  of  Anna  Tyler  with  the  firm  of 
Fairlie,  Gilmore,  and  Co.  was  struck,  and  the  balance 
in  favour  of  Anna  Tyler  was  found  to  be  174,046  sicca 
rupees  12  annas  8  pice.  The  bill  charged  that  no  ac- 
counts or  copies  of  accounts  of  Anna  Tyler  with  the  firm 
of  Fairlie,  Gilmore,  and  Co.,  beyond  the  30th  of  April 
1816,  had  been  transmitted  by  her  to  the  Plaintiff. 

The 
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The  bill  then  charged  that  it  was  the  fact,  and  that        1887. 
it  had  been  frequently,  within  the  last  two  years^  ad- 
mitted and  acknowledged  in  writing  by  Anna  Tyler^ 
before  and  since  the  death  of  G.  P.  T)fler^  and  also 
by  BeU^  that  neither  the  sum   of  262,103   sicca  ru- 

1 

pees,  nor  any  part  thereof,  nor  any  interest  in  respect 
thereof,  nor  any  part  of  the  personal  estate  of  M.  M. 
MoKTopf  had  ever  been  accounted  for  or  paid  by  G.  P. 
T^ibr,  or  by  Anna  Tyler,  or  by  Bell^  or  by  any  other 
person,  to  the  Plaintiff,  or  to  any  person  on  his  be- 
half ;  nor  had  any  part  thereof  been  applied  for  the 
Pkinttff 's  benefit :  and  the  bill  charged  that  one  moiety 
of  the  sum  of  262,103  sicca  rupees,  together  with  in- 
terest, and  also  one  moiety  of  all  the  remaining  per- 
sonal estate   of  M.  M.  Moscrop,  was   now   due  and 
payable  to  the  Plaintiff  from  the  estate  of  G.  P.  Tyler, 
and  from  and  by  Anna  Tyler  and  Bell,  as  the  personal 
representatives  of  G.  P.  Tyler  ;  and  that  Anna  Tyler,  as 
personal  representative  of  M.  M.  Moscrop,  and  also  of 
W.Moscrop,  ought  to  account  for  and  pay  to  the  Plaintiff 
one  moiety  of  the  whole  of  the  personal  estate  of  M.  M, 
Mo$cr€p,  together  with  all  accumulations  thereon. 

The  bill  further  charged  that  G.  P.  Tyler,  or  Anna 
Tyler,  with  his  privity  and  concurrence,  invested  the 
torn  of  262,103  sicca  rupees,  and  the  other  personal 
ertate  of  M.  M.  Moscrop,  at  interest,  and  in  various 
laodes  of  investment  and  security,  by  means  of  which 
great  interest  and  profits  were  made  thereon;  and, 
that  Anna  Tyler  and  Bell,  as  such  personal  represent- 
atrres  of  G.  P.  Tyler,  ought  to  account  to  the  Plaintiff 
for  one  moiety  of  all  such  interest  and  profits. 

The  bill  then  charged  that  the  Plaintiff  had  always 
been  dependent  for  his  maintenance  upon  G.  P.  Tyler 
doring  his  life,  and  upon  Anna  TyUr  since  his  decease. 

Vol.  II.  H  until 
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18S7.  until  within  the  last  six  months,  and  that,  by  reason 
of  such  dependence,  the  Plaintiff  had  been  unable, 
until  within  such  period  as  last  aforesaid,  to  institute 
any  suit  or  other  proceeding  against  G.  P.  Tyler^  or 
against  Anna  Tyler  or  Bellj  since  the  decease  of  G.  P. 
Tyla'i  for  the  purpose  of  compelling  payment  and  satis- 
faction of  his  demand  ;  and  the  bill  charged  that  G.  P. 
Tyler  in  his  lifetime,  and  Anna  Tyler  since  his  decease, 
constantly  threatened,  that  if  the  Plaintiff  should  in- 
stitute any  such  suit  or  proceeding,  the  allowance  made 
to  the  Plaintiff,  for  his  maintenance,  by  G.  P.  Tyler^  and 
by  Anna  Tyler  since  his  decease,  should  be  stopped ; 
and  that  Anna  Tyler  had  actually  given  orders  to  her 
agents  in  this  country  to  stop  the  Plaintiff's  allowance, 
in  case  any  such  suit  or  proceedings  should  be  insti- 
tuted by  the  Plaintiff;  and  that  Anna  Tyler  was  now 
resident  in  Bengal^  out  of  this  realm^  and  out  of  the 
jurisdiction  of  the  Court. 

The  bill  further  charged  that  a  sum  of  14',4'25/.  Is,  I  Id. 
stock,  in  the  3  per  cent  consolidated  bank  annuities, 
was  now  standing,  and  had  for  several  years  been 
standing  in  the  name  of  G.  P.  Tylei-,  and  that 
the  Plaintiff  had  very  recently  discovered,  as  the  fact 
was,  that  Anna  Tyler  had  directed  Bell  forthwith  to 
^11  out  the  stock,  and  to  transmit  the  money  to  be 
produced  by  such  sale  to  herself  in  the  East  Indies ; 
and  that  Anna  Tyler  had  given  a  sufficient  power 
of  attorney  or  other  authority  to  Bell  for  that  pur- 
pose, and  that  Bell  was  about  immediately  to  comply 
with  the  direction  of  Anna  Tyler ;  and  that,  unless  the 
injunction  of  the  Court  should  interpose,  the  stock 
would  be  immediately  sold  out  by  BelL  and  the 
produce  forthwith  transmitted  to  An7ia  Tyler  in  the 
East  Indiesj  and  that  thereby  the  Plaintiff's  demand 
and  his  remedy  against  Anna  Tyler  and  Bell  respect- 
ively. 
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ively,  as  personal  representatives  of  G.  P.  Tyler^  and  1887. 
against  the  estate  of  G.  P.  Tyler^  would  be  greatly 
endangered.  'The  bill  then  charged  that  Anna  Tyler 
and  BeU  ought  to  be  restrained  by  injunction  from 
transferring  or  selling  the  stock,  or  receiving  the  divi- 
dends thereon ;  and  that  the  stock  ought  to  be  trans- 
ferred into  the  name  of  the  Accountant- General ;  and 
tbat  the  Bank  of  England  ought  to  be  restrained  from 
sufiering  any  transfer  of  such  stock,  except  to  the  Ac- 
conntant-General,  or  from  paying  any  dividends  other- 
wise than  to  the  credit  of  the  cause. 

The  bill  charged  that  the  Defendant,  William 
Hardinge  Tyler^  of  Mattra^  in  the  province  of  Bengal^ 
the  next  brother  of  the  Plaintiff,  and  a  son  of  Anna 
Tyler  by  G.  P.  Tt/lerj  claimed  some  interest  in  the  per- 
sonal estate  of  M.  M.  Moscrop ;  and  that  in  support  of 
such  claim,  he  alleged  and  pretended  that  he  was  born 
in  the  lifetime  of  Jlf.  M.  Moscrop;  whereas  M.  M,  Mos» 
crop  died  on  the  7th  of  December  1804,  and  JV.  H. 
Ti/ler  was  not  bom  till  the  2d  oi  Detember  1805. 

The  bill  also  charged  that  W.  H.  Tyler  was  now  re- 
siding at  Mattra^  out  of  the  jurisdiction;  and  that  Anna 
Tyler  and  BeU  colluded  with  him  and  abetted  his  claim. 

The  prayer  of  the  bill  was,  that  an  account  might  be 
taken  of  the  personal  estate  of  3f.  M.  Moscrop^  possessed 
by  Anna  Tyler^  or  by  G,  P.  Tyler  in  his  lifetime,  or  by 
both  or  either  of  them,  or  by  any  person  or  persons  by 
the  order  or  for  the  use  of  both  or  either  of  them ;  and 
that  one  moiety  of  such  personal  estate  might  be  paid  or 
transferred  to  the  Plaintiff;  and  that  G.  P.  Tyler  might 
be  declared  to  have  been  a  trustee  for  the  Plaintiff  of 
one  moiety  of  the  sum  of  262,103  sicca  rupees,  4  annas, 
6  pice,  and  of  one  moiety  of  the  other  parts  of  the  per- 

H  2  sonal 
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sonal  estate  of  Jf,  M,  Moscrop  possessed  or  received  by 
G.  P.  Tyler  or  by  Anna  Tyler  with  the  privity  of  G.  P. 
Tyler ;  and  that  the  estate  of  G.  P.  Tyler  might  be  de- 
clared to  be  answerable  to  the  PlaintiiT  for  such  moiety 
of  the  sum  of  363,103  sicca  rupees,  4  annas,  6  pice,  at 
the  rate  of  exchange,  on  the  31st  of  December  1814-, 
with  interest  up  to  the  day  of  payment ;  and  that  Anna 
Tyler  and  Bell^  as  personal  representatives  of  G.  P.  Tyler^ 
might  be  decreed  to  pay  to  the  Plaintiff  one  moiety,  not 
only  of  the  sum  or  value  of  262,103  sicca  rupees,  4 
annas,  6  pice,  but  also  of  such  other  personal  estate  as 
before-mentioned,  with  interest ;  and  if  Anna  Tyler  and 
Bell  should  not  admit  assets  of  G.  P.  Tyler^  then  that 
the  usual  accounts  might  be  taken  of  the  personal  es- 
tate of  G.  P.  Tyler^  and,  if  necessary,  of  his  real  estates 
applicable  to  the  payment  of  his  debts  ;  and  that  the 
Plaintiff  might,  out  of  such  personal  estate,  and,  if  ne- 
cessary, out  of  such  real  estates,  be  paid  his  demand ; 
and  that,  in  the  meantime,  Anna  Tyler  and  Bell  might 
be  restrained  by  injunction  from  selling  or  transferring 
the  sum  of  1 4,4^25/.  \s,  Wd.  stock,  or  any  other  stock 
then  standing  in  the  name  of  G.  P.  Tylcr^  and  from 
receiving  the  dividends  thereon;  and  that  such  stock 
might  be  transferred  into  the  name  of  the  Accountant- 
General,  in  trust  in  the  cause  ;  and  that  the  Bank  of 
England  might  be  restrained  from  permitting  any  trans- 
fer of  the  stock  to  any  person  or  persons  other  than 
the  Accountant-General,  or  from  paying  any  dividends 
thereon  otherwise  than  to  the  credit  of  the  cause. 

The  bill  prayed  process  against  BelU  and  also  against 
Anna  Tyler  and  W»  H.  Tyler^  when  they  should  come 
within  the  jurisdiction. 

The  Vice-Chancellor  gxtmieA  an  ex  parte  injunction 
in  the  terms  of  the  prayer  of  the  bill. 

The 
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The  Defendant  Bell  then  demurred  to  the  bill,  upon  18S7. 
two  grounds ;  first,  for  want  of  equity ;  and  secondly, 
because  no  personal  representative  of  Margaret  Maria 
Moscrop,  constituted  such  by  any  ecclesiastical  court  in 
diis  country,  had  been  made  a  party  to  the  suit  The 
Master  of  the  Rolls,  before  whom  the  demurrer  was 
argued,  did  not  decide  upon  the  demurrer  for  want  of 
equity ;  but  his  Lordship  allowed  the  demurrer  for  want 
of  parties,  and  refused  the  Plaintiff  leave  to  amend. 
The  Plaintiff  thereupon  appealed. 

Mr.  Tinney  and  Mr,  Craig^  in  support  of  the  appeal. 

The  case  stated  by  the  bill  is  quite  sufficient  to  make 

the  assets  of  George  P.  Tyler  responsible  for  all  such 

parts  of  the  property  of  Margaret  Maria  Moscrop^  as 

were  possessed  either  by  himself  or  his  wife  during  the 

coverture.     This  is  abundantly  clear  from  Lord  JRedeS" 

dcd^s  elaborate  judgment  in  Adair  v.  Shaw  (a),  and  from 

the  decree  made  by  the  Court  in  that  case.    He  became 

a  trustee  for  the  Plaintiff;  and  the  bill,  in  effect,  states 

a  gross  breach  of  trust  on  his  part.     His  widow  has 

become  beneficially  entitled  to  all  his  estate:    Bell  is 

merely  her  instrument ;  and  they  unite  to  defeat  the 

Plaintiff's  just  claim. 

No  representation  to  Margaret  Maria  Moscrop  could 
be  taken  out  in  this  country.  The  bill  alleges  that  Anna 
Tyler  is  the  sole  legal  personal  representative  of  her 
child.  It  does  not  appear,  upon  the  face  of  the  bill, 
that  Margaret  Maria  Moscrop  had  any  personal  estate  in 
England  at  the  time  of  her  death  ;  and,  unless  she  had, 
DO  administration  to  her  effects  could  be  taken  out  in  this 
country,  although  parts  of  her  personal  property  might 
afterwards  be  brought  here.     The  effect  of  probate  or 

letters 

(a)  1  Sch.  *  Lef.  243. 
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1837*  letters  of  administvation  is  only  to  give  an  authority  to 
the  executor  or  administrator  to  collect  such  assets  as, 
at  the  time  of  the  testator's  or  intestate's  death,  were 
within  the  jurisdiction  of  the  Court  by  which  the  probate 
or  administration  was  granted.  The  situation  of  the 
property  at  the  time  of  the  death  of  a  testator  or  intes- 
tate, determines  the  jurisdiction  in  which  the  probate  or 
administration  is  to  be  taken  out ;  and  no  subsequent 
shifting  of  the  assets  can  make  any  difference;  Attorney- 
General  v.  Dimond  (a).  It  was  unnecessary  to  allege  that 
Margaret  Maria  Moscrop  had  no  assets  in  England  at 
the  time  of  her  death :  it  is  for  the  Defendant  to  shew, 
on  the  face  of  the  bill,  that  she  had  then  assets,  of  which 
an  English  administration  could  be  granted.  Unless  this 
appears  on  the  face  of  the  bill,  no  defect  of  parties 
appears  there.  When  a  plaintiff  alleges  probate  or 
administration  to  have  been  granted  by  one  jurisdiction, 
it  is  never  considered  necessary  for  him  to  go  on  to  allege 
that  there  were  not  bona  notabilia  in  any  other  jurisdic- 
tion ;  Metcalfe  v.  Metcalfe  (J). 

If  it  be  said  that  the  personal  estate  of  the  child, 
which  at  the  time  of  her  death  had  been  possessed  by 
her  stepfather,  G.  P.  Tyler^  constituted  assets,  as  being 
a  debt  due  to  her,  the  conclusive  answer  is,  that  a 
debt  is  assets  in  the  place  in  which  the  debtor  happens 
to  reside  at  the  time  of  the  testator's  or  intestate's 
death.  This  is  established  by  many  old  authorities,  and 
was  recognised  in  Attorney-General  v.  Dimond.  G.  P. 
Tyler  then  resided  in  India. 

Anderson  v.  Gaunter  {c)  shews  that  this  Court  will 
recognise  and  proceed  against  a  personal  representative, 

as 

(a)  1  Crom.  Sf  Jerv.  556,  (c)  2  Mjflne  4r  Keen,  765. 

(*)  1  Keen,  74. 
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as  such,  although  his  title  may  have  been  derived  from  ^  ^^^ 
a  foreign  jurisdiction.  Although  Mrs.  31^/er  is  not  now 
within  the  jurisdiction  of  this  Court,  she  may  come 
within  it  to-morrow,  or  long  before  the  hearing  of  the 
cause ;  or  she  may  direct  an  appearance  to  be  entered, 
and  the  suit  to  be  prosecuted  on  her  behalf  while  she  is 
still  abroad;  or  she  may  be  served  in  India  with  process 
under  the  recent  acts  [a). 

The  bill  prays  an  account,  not  of  the  personal  estate 
of  Margaret  Maria   Moscrop  generally,  but  of  those 
parts  of  it  which  have  been  possessed  by  Anna  Tyler  or 
her  late  husband.     That  account  is  prayed  only  for  the 
purpose  of  ascertaining  the   sum   which  the  Plaintiff 
will  be  entitled  to  recover.     It  is  not  sought  to  admini- 
ster Margaret  Maria  Moscrop^s  estate,  generally,  in  this 
suit.    She  died  thirty  years  ago,  at  five  years  of  age, 
and  it  is  almost  impossible  that  she  could   have   in- 
curred any  debts  which  are  still  unsatisfied.     The  bill 
goes  on  to  pray  that  George   P.    Tt/ler^s  assets   may 
make  good  the  Plaintiff's  share  of  that  precise  and  as- 
certained sum,  which  is  alleged  to  have  been  received 
by  Mr.  Ti/ler,  or  by  Mrs.   Tj^er  with  his  privity  and 
concurrence.     The  Plaintiff  may,  at  the  hearing,  be 
satisfied  with   this  part  of  the  relief  sought,  and  may 
abandon  his  right  to  an  account  of  all  the  other  assets 
received  by  Mr.  or  Mrs.  Tj/ler.     If  the  Plaintiff  should 
take  this   course,   no   personal   representative  will  be 
necessary;  for  it  is   the  demand  of  an  account  only, 
which  renders  necessary    the  presence  of  a   personal 
representative,    constituted  either   in   Ifidia  or  in  this 
country.     This  objection  is  one  to  be  taken,  if  at  all, 
rather  at  the  hearing,  than  upon  demurrer;    and  it 
applies  only   to  part   of  the   bill.      The  Defendant's 

demurrer 

(«)  2  &  3  W.  4.  c.  35.  and  4  &  5  W. 4»  c.%2. 

H  4 
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18S7.  demurrer  for  want  of  parties,  however,  extends  to  the 
whole  bill,  instead  of  to  this  part  only ;  and  it  is,  on  that 
account,  untenable. 

The  cases  of  Ijcme  v.  Fairlie  {a)  and  Logan  v.  Fair^ 
lie  (6),  were  cited  below  in  support  of  the  demurrer  for 
want  of  parties ;  but  the  present  case  does  not  resemble 
either  of  them.  In  Lffxe  v.  Fairlie^  the  plaintiff  had  no  pre- 
tence for  calling  for  an  account  from  the  defendants ;  for 
they  were  mere  agents,  and,  as  such,  answerable  to  their 
principals.  In  Logan  v.  Fairlie^  Sir  John  Leach  erroneously 
supposed  that  the  bill  was  instituted  for  the  administration 
of  the  testator's  estate,  and  therefore  observed  that 
some  personal  representative  of  the  testator  should  be 
before  the  Court ;  but  the  suit  was  only  for  the  distri- 
bution of  a  particular  ascertained  fund,  which  had  been 
appropriated  in  India^  and  transmitted  to  this  country. 
The  objection  even  in  that  case,  however,  was  not  that 
a  personal  representative  constituted  in  England  was 
not  a  party  to  represent  that  fund ;  and  the  case  of 
Attorney- General  v.  Dimond^  shews  that  no  representa- 
tive constituted  in  England^  can  represent  assets  which 
were  in  India  when  the  testator  or  intestate  died.  In 
Jackson  v.  Forbes  (c),  it  appears  that  an  account  was  taken 
in  this  Court  of  the  assets  of  a  testator  who  had  died  in 
Jndia^  although  no  probate  had  been  taken  out  in 
England,  If  the  practice  of  this  Court  were  to  require 
that  in  such  a  case  as  this  the  great  expense  of  an 
English  administration  should  be  incurred,  when  there 
would  be  no  assets  upon  which  it  could  operate,  such  a 
practice  would  be  most  oppressive. 

Even  if  your  Lordship  should  allow  the  demurrer  for 
want  of  parties,  leave  to  amend  will  be  given.     In  the 

recent 

(a)  S  Mad.  101.  (c)  2  CroTiu  4>  Jer,5B2,;  and 

lb)  2  Sim.  if  Stu.  284.  2  Tt/rw.  354. 
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recent  case  of  Lumsden  v.  Fraser{a\  your  Lordship        18S7. 
referred  to  the  leave  to  amend  as  being  of  course  in 
such  cases. 

If  the  Plaintiff  can  procure  administration  from  an 
English  Ecclesiastical  Court,  either  by  discovering  that 
Margaret  Mm  Mosaop  had  assets  in  England  when  she 
died,  or  upon  any  other  ground,  he  can  state  that  admi- 
n'lstration  by  way  of  amendment ;  and  it  will  have  re- 
lation to  the  time  of  the  intestate's  death ;  Humphreys 
V.  Humphreys  (&),  Fell  v.  Luiwidge  (c). 

The  Solicitor^General  and  Mr.  Jl  Russell^  contrd, 
contended  that  the  allegations  contained  in  the  bill  did 
not  bring  the  case  within  the  authority  of  Adair  v.  Shaw; 
and,  on  the  question  of  parties,  they  relied  upon  the 
cases  of  Lowe  v.  Fairlie  and  Logan  v.  Fairlie,  and  a 
MS.  case  of  Leojis  v.  Gentle^  before  the  Vice-Chancellor. 

Mr.  Tinney^  in  reply. 


The  Lord  Chancellor,  (after  stating  the  allega-       Jan^2S, 
tions  and  prayer  of  the  bill.) 

It  is  uncertain  whether  the  first  part  of  this  prayer  be 
meant  to  pray  for  any  account  of  the  estate  of  M.  M. 
Uoscropf  against  Mrs.  Tyler,  before  or  since  her  cover- 
tore,  as  her  representative ;  but  it  is  clear  that,  as  to  the 
half  of  the  262,103  sicca  rupees,  and  of  the  other  per- 
sonal estate  of  M.  M.  Moscrop  possessed  during  the 
coverture,  the  Plaintiff  proceeds  against  the  estate  of 
Mr.  Tyler  only.     It  is  with  the  latter  part  alone  that 

Mr. 

[a)  Anih,  vol.  i.  p.  589.  (c)  Barnard,  510. 

{b)  5  P.  Wmt,  351. 
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1837.  Mr.  Bell  has  any  thing  to  do.  The  allegation  most 
favourable  for  the  Plaintiff  is,  that  in  1814?  Mr.  Jy/«*, 
or  Mrs.  Tyler  with  his  concurrence,  received  the  262,103 
sicca  rupees  from  William  Fairlie, 

Suppose  he  received  it,  and  afterwards  died,  and  his 
representative  afterwards  repaid  it  to  the  personal  repre- 
sentative of  M.  JSf.  Mosciop ;  would  not  his  estate  be 
discharged?  But  this  the  bill  alleges  that  he  did,  by 
alleging  that  Mrs.  Tyler  has  of  his  estate  sufficient  to 
pay  what  he  owed  to  the  estate  of  M.  M.  Moscrop^  of 
which  she  is  representative.  The  creditor,  that  is,  Mrs. 
Tyler,  as  representative  of  M.  M,  Moscrop,  is  executrix 
of  Mr.  Tyler  the  debtor,  and  retains  the  debt.  If  this 
be  not  payment,  how  can  it  it  be  paid  ?  Who  is  to 
receive  it  ? 

The  bill  alleges  that  Mr.  Tyler  became  a  trustee  for  the 
Plaintiff;  but  no  facts  are  stated  to  justify  this  statement. 
No  conversion  of  the  262,103  sicca  rupees  is  stated,  or 
any  division  of  it  between  Mrs.  Tyler  and  the  Plaintiff, 
but  the  whole  of  it  is  treated  as  part  of  the  estate  of  Af. 
M.  Moscrop. '  Suppose  the  bill  had  alleged  that  Mr.  Tyler 
had  appointed  some  other  person  his  executor,  and  that 
such  executor  had,  after  his  death,  paid  to  Mrs.  Tyler, 
as  administratrix  of  M,  M,  Moscrop,  what  Mr.  Tyler 
had  received  of  that  estate ;  could  the  Plaintiff  have 
demanded  payment  out  of  the  estate  of  Mr.  Tyler? 
Certainly  not.  Suppose  there  had  been  two  admi- 
nistrators or  two  executors  of  M.  M.  Moscrop,  and 
that  one  had  died,  and  the  bill  had  allenfed  that  the 
representative  of  the  deceased  executor  had  accounted 
with  the  surviving  executor  for  all  the  estate  which  his 
testator  had  received.  This  is  a  common  allegation  to 
avoid  the  necessity  of  making  the  executor  of  a  deceased 
executor  party.  Supposing,  therefore,  Mr.  Tyler's  estate 

to 
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to  have  been  liable  for  all  that  had  been  received  during        1887. 

the  coverture ;  it  is  no  longer  liable,  if  the  administratrix 

of  M.  M.  Moscrop  has  received  back  all  that  he  had 

received.      The  Plaintiff  argues  that  Mr.  Tyler  was 

debtor  to  him ;  and  he  must  argue  that  he  could  not  pay 

this  supposed   debt  to  the  administratrix  of  M.  M. 

Moscrop  ;  for  this  there  is  no  foundation :  he  may  have 

been  debtor  to  the  estate  of  M.  M.  Moscrop  ;  but  the 

bill  alleges  that  such  debt  has  been  paid.  Is  that  estate 

to  pay  it  over  again  ?     If  that  could  be  so,  then  Mr. 

T}^s  legatees,  if  they  had  been  any  other  than  his 

wife,  might  sue  her  in  Calcutta^  and  she  would  discharge 

herself  by  shewing  that  she  retained  so  much  to  pay 

what  Mr.  7}/ler  owed  to  M.  AL  Moscrop^s  estate.   Then 

they  might  sue  Mr.  Bell  in  this  country,  and  he  might 

be  ordered  by  the  Court  to  pay  the  same  sum ;  that  is, 

Mr.  Tyler^s  estate  would  pay  the  debt  twice. 

By  Mrs.  Tyler's  receiving  assets  of  Mr.  Tyler  suffi- 
cieot  to  pay  what  he  had  received  of  M.  M.  Moscrop*s 
estate,  the  whole  of  that  estate  is  at  home  in  the 
hands  of  the  administratrix  of  M.  M.  Moscrop* 

If  the  Plaintiff  cannot  establish,  upon  his  statement, 
tbat  Mr.  Tyler  owed  the  debt  to  him,  and  not  to  the 
estate  of  M.  M  Moscrop^  he  must  fail,  upon  his  own 
sbewiDg.  There  is  no  allegation  to  make  Mr.  Tyler's 
estate  debtor  to  any  one,  except  the  statement  that 
^  or  Mrs.  Tyler  with  his  concurrence,  received  the 
262,103  sicca  rupees;  and  that  is  accompanied  by  a 
statement  that,  he,  by  his  will,  put  into  the  hands  of 
tbe  representative  of  M.  M.  Moscrop  more  than  suf- 
ficient to  repay  that  sum  and  all  that  is  due. 

The  Plaintiff  insists,  that  Mr.  Tyler's  executor  must  ad- 
nunister  the  estate  of  which  his  wife  was  administratrix, 
uid  most  pay  tKe  balance  to  those  beneficially  entitled, 

and 
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and  cannot  be  discharged  by  payment  to  the  repre- 
sentative of  that  estate ;  for  this  there  is  no  ground. 
The  decree  in  Adair  v.  Sha*w  {a)  discharges  the  estate  of 
the  husband  of  an  administratrix  from  so  much  of  the 
intestate's  estate,  as,  though  received  by  him  during  the 
coverture,  had  after  his  death  come  to  his  widow  the 
administratrix.  In  this  case  the  bill  alleges,  that  the 
whole  of  what  the  husband  had  received  during  the  co- 
verture has,  since  his  death,  come,  in  the  form  of  assets, 
to  the  hands  of  the  widow,  the  administratrix ;  and  yet 
the  Plaintiff  prays  that  the  husband's  estate  may  pay  the 
whole ;  and  this,  without  bringing  any  personal  repre- 
sentative of  the  estate  of  the  intestate  before  the  Court, 
an  estate  unadministered  and  unascertained,  as  it  must 
depend  upon  the  account  of  another  estate,  that  of 
William  Moscrop^  also  unadministered,  and  of  which 
there  is  no  representative  before  the  Court. 

The  allegation  in  the  bill  that  Mrs.  Tyler  is  out  of 
the  jurisdiction,  and  the  prayer  of  process  against  her 
when  she  shall  come  within  the  jurisdiction,  are  of  no 
avail ;  for  she  is  not  a  passive  party  in  whose  absence 
the  Court  can  proceed,  but  she  is  a  party  in  whose 
absence  no  decree  can  be  made.  It  was  said,  however, 
that  Mrs.  Tyler  mny  appear  before  the  hearing,  and 
that  her  appearance  would  make  the  suit  complete 
as  to  parties ;  and  this  was  attempted  to  be  supported 
by  contending  that  as  M,  M.  Moscrop  had  no  property 
in  this  country,  which,  however,  does  not  appear,  the 
administration  in  Calcutta  was  not  only  sufficient,  but 
the  only  administration  that  could  be  obtained ;  the 
ecclesiastical  courts  granting  letters  of  administration 
only  of  property  within  their  jurisdiction.  Again, 
it  is  asked,  that  liberty  may  be  given  to  amend,  in 
order   to   obtain   this   very  administration  so   alleged 

to 
{a)  See  1  Sch,  ^  Lef,  21 S. 
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to  be  improper  and  incapable  of  being  granted.     This        1837. 
proposition  assumes  that  if  Mrs.  Tyler  were  to  appear, 
the  suit  would  be  perfect  as  to  parties,  without  any 
letters  of  administration  being  obtained  in  this  country. 

That  an  estate  cannot  be  administered  in  the  absence 
of  a  personal  representatiye,  and  that  such  personal  repre- 
saiitative  must  obtain  his  right  to  represent  the  estate  from 
the  ecclesiastical  court  in  this  country,  has,  I  believe,  never 
before  been  doubted.   The  cases  of  Tourton  v.  Flower  (a), 
Atkins  v.  Smith  (6),   Swift  v.  Swift  (c),  Attorney-General 
V.  Cockerill  (rf),  Lowe  v.  Fairlie  (e),  Logan  v.  Fairlie  (g), 
all  proceed  upon   this,  that  the  courts  in  this  coun- 
try, for  the  security  of  property,   will  ^not  adminis- 
ter the  property  of  a  person  deceased,  in  the  absence 
of  a  person  authorised  to   represent  the  estate;  and 
that  they  look  only  to  the  judgment  of  the  ecclesias- 
tical courts  in  this  country,  in  granting  probate  or  letters 
of  administration,  to  ascertain  who  are  so  authorised ; 
aod  it  is  immaterial  what  ecclesiastical  court  in  this 
coontry  has  granted  probate,  or  letters  of  administration, 
provided  the  state  of  the  property  was  such  as  to  give 
it  jurisdiction.     How  is  this  rule  affected  by  the  case 
of  the  Attorney-General  v.  Dimond  (A),  which  only  de- 
cided that  probate  duty,  imposed  upon  the  amount  of 
property  for  or  in  respect  of  which  probate  was  granted, 
was  not  payable  upon  property  which  was  in  France  at  the 
lime  the  probate  was  granted  ?    But  did  that  case  decide 
that  the  executor  was  not  entitled  to  administer  such 
property  ?    If  so,  then,  as  that  case  decides  that  property 
coming  into  this  country,  after  the  death,  does  not  make 
any  alteration  in  the  probate  necessary,  though  it  be 

assets, 

(fl)  3  P.  WtHS.  369.  {e)  2  Mad.  101. 

(h)  2  Atk,  63.  (g)  2  Sim.  ^  Slu.  284. 

(c)  1  Ball  ^  B.  Z26.  (Ji)  1  Crom,  4*  Jcr.  356. 
{d)  lPricr,165.; seep.  179. 
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18S7.  assets,  there  would  be  no  one  competent  to  administer 
it,  or  capable  of  acquiring  authority  for  that  purpose. 
But  that  such  is  not  the  case  is  proved  by  another  case 
in  the  same  volume,  In  Re  Ewin  (a),  in  which  an  exe- 
cutor, under  similar  circumstances,  was  ordered  to  pay 
legacy  duty  upon  property  in  the  foreign  funds,  although 
such  funds  formed  no  part  of  the  property  for  or  in  re- 
spect of  which  his  probate  had  been  granted. 

In  Jackson  v.  Forbes  (b)  the  will  had  not  been  proved 
in  this  country ;  but  the  cause  had  proceeded  upon  the 
assumption  that  it  had.  Anderson  v.  Counter  {c)  was 
cited  for  the  appellant.  It  is  difficult  to  reconcile  what 
is  there  attributed  to  the  Court  with  the  facts  of  the  case. 
Sir  J.  Leach  thought  that  an  English  representative  was 
not  necessary,  because,  he  says,  the  estate  cannot  be 
administered  in  this  suit ;  and  yet,  as  against  CluMet/s 
estate,  it  was  a  creditor's  suit  for  payment  of  what  had 
become  due  from  him  as  executor  in  India  of  the 
original  testator.  It  is  difficult  to  reconcile  this  with 
what  has  been  said  by  the  same  Judge  in  Logan  v. 
Fairlie. 

I  am  of  opinion  that  the  objection,  for  want  of  par- 
ties, is  good  ;  and  being  of  that  opinion,  if  the  bill  had 
stated  a  case  for  relief  against  the  Defendant  Bell,  per- 
mission to  amend  would  have  been  much  of  course; 
but  as  I  am  of  opinion  that  the  Plaintiff  has,  by  his 
statement,  put  himself  out  of  court  as  to  any  claim 
against  the  estate  of  Mr.  Ti/Ier,  it  would  be  strange  if 
the  practice  of  the  Court  made  it  imperative  upon  the 
Court  to  give  leave  to  amend.  When  it  is  said  that  a 
bill  is  never  dismissed  for  want  of  parties,  nothing  more 

is 

(a)  1  Cr.  Sf  Jerv,  151.  (c)  2  Mylnc  ^  Keen,  76 J. 

(A)  2  Cr.  ij-  Jerv.  382. ;    and 
2  Tt/rw.354, 


CASES  IN  CHANCERY.  Ill 

is  meant  than  that  a  Plainti£P,  who  would  be  entitled  to        1837. 
relief  if  proper  parties  were  before  the  Court,  shall  not 
have  his  bill  dismissed  for  want  of  them,  but  shall  have 
an  opportunity  afforded  of  bringing  them  before  the 
G)art ;  but  if,  at  the  hearing,  the  Court  sees  that  the 
Plaintiff  can  have  no  relief  under  any  circumstances,  is 
it  bound  to  let  the  cause  stand  over  that  the  Plaintiff 
may  add  parties  to  so  hopeless  a  record  ?     There  must 
be  a  discretion  in  the  Court ;  and  the  cases  of  Ijonxie  v. 
Tairlie  and  Lewis  v.  Gentle  prove  that  such  discretion 
has  been  exercised.     In  the  exercise  of  that  discretion, 
I  think  that  the  Master  of  the  Rolls  properly  in  this 
case  refused  permission  to  amend.      Lumsden  v.  JFVa- 
ifr[a\  was  cited  as  conclusive  of  the  Plaintiff's  right 
to  amend.     The  slightest  attention  to  that  case  will 
shew  that  it  has  no  tendency  to  support  any  such  pro- 
position.  The  Vice-Chancellor  had  allowed  a  demurrer 
for  want  of  parties,  and  given  leave  to  amend.     The 
Plaintiff  appealed,  and  of  course  did  not  object  to  the 
liberty  to  amend,  nor  did  the  Defendant  do  so ;  but  the 
Plaintiff  contended  that  the  demurrer  ought  not  to  have 
been  allowed,  because,  if  the  absent  parties  were  made 
Defendants,   they  might  demur  for   multifariousness. 
To  which  the  Court  observed,  in  substance,  that  such 
an  argument  by  the  Plaintiff  could  not  avail,  as  it  only 
proYcd  that  he  had  so  erroneously  constructed  his  suit, 
as  to  make  it  open  to  objection  for  want  of  parties,  or 
for  multi&riousness.     I  am  of  opinion  that  this  bill  is 
clearly  defective  for  want  of  parties ;  and  that  the  case 
stated  is  such  as  to  make  it  impossible  to  obtain  any 
relief  upon  this  bill  against  the  Defendant  Bell^  and  that 
the  Plaintiff,  therefore,  ought  not  to  have  leave  to  amend. 

Appeal  dismissed  with  costs. 

(a)  Anti,  vol.i.  p. 580. 


u^ 
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1 836.        In  the  Matter  of  JEREMIAH  NEWMAN,  a  Lunatic 

AUg.  9.  15. 
1837. 

Feb.  4.        And  in  the  Matter  of  the  Act  for  the  Abolition  of  Fines 

and  Recoveries. 


Principles 
by  which 
the  Lord 
Chancellor, 
when  pro- 
tector of  a  ^ 
settlement  in 
the  place  of  a 
lunatic*  will 
be  guided,  in 

giving  or  with- 
olding  his 
consent  to  a 
deed  of  dis- 
position under 
the  Fines  and 
Recoveries 
Act. 


^T^HE  petition  of  Charles  Scale  and  Edith  his  wife, 
stated  that  William  Newman  deceased,  by  his  will, 
dated  the  2d  of  July  1810,  devised  to  Samuel  Jones  and 
Thomas  Domle^  his  messuage  and  farm  called  Walton* s 
Hilly  and  all  his  free  lands  and  hereditaments  occupied 
therewith,  situate  in  the  parishes  of  Deerhurst^  Elmstone^ 
Hardwicke,  and  Lye  in  the  county  of  Gloucester ,-  and 
also  all  his  lands  in  Artersfield  and  Britsfield^  and  his 
free  lands  in  WicJcham  in  the  parish  of  Deerhurst  afore- 
said, with  all  the  appurtenances,  or  the  allotment  set 
out  in  lieu  of  those  lands  under  the  Deerhurst  Inclosure 
Act ;  to  hold  the  same  unto  Samuel  Jones  and  Thomas 
Daide^  and  their  heirs,  to  the  use  of  his  (the  testa- 
tor's) son  Jeremiah  (the  lunatic)  and  his  assigns,  for 
his  life,  with  remainder  to  the  use  of  trustees  to 
preserve  contingent  remainders,  with  remainder  to  the 
use  of  all  and  every  the  children  of  his  son  Jeremiah^ 
in  equal  shares  and  proportions  as  tenants  in  com- 
mon, and  the  heirs  of  their  respective  bodies,  and  in 
de&ult  of  such  issue,  then  to  the  use  of  all  the  other 
children  whom  he  (the  testator)  should  leave  at  his  de- 
cease, except  his  sons  John  and  Samuel^  in  equal  shares 
and  proportions,  as  tenants  in  common,  and  the  heirs  of 
their  respective  bodies ;  and  in  default  of  such  issue, 
then  to  the  use  of  his  (the  testator's)  own  right  heirs  for 
ever. 


The 
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The  petition  then  stated  that  the  testator  died  soon        1836. 
after  the  date  of  his  will,  without  having  altered  or  re-  •  ^^^j^ 
yoked  the  same,  and  left  at  his  decease  WiUiam  Ireland   of  Njbwmam. 
Newman^  his  eldest  son  and  heir  at  law,  David  New- 
many   Mary  Martha  Dowle^   wife  of  the  said  Thomas 

Dowle^  Ann  Haugh^  wife  of Houghy  the  petitioner 

Edith  Sealcj  wife  of  the  petitioner  Charles  Seale,  and 
Elizabeth  Newman,  his  six  other  children,  except  his 
sons  John  Newman  and  Samuel  Newman,  who  were  both 
since  deceased.  The  petition  also  stated,  that  the  lunatic 
Jeremiah  Newman,  immediately  after  the  testator's  death, 
entered  into  possession  of  the  Walton's  Hill  estate  and 
premises,  so  devised  to  him  as  before  mentioned,  and 
continued  in  such  possession  until  he  was  found  a  lunatic; 
since  which  time  William  Ireland  Newman  had  been  in 
the  occupation  thereof.  The  petition  went  on  to  state, 
that  under  the  circumstances  before  mentioned,  the  lu- 
natic was  tenant  for  life,  with  remainder  to  his  children, 
if  any,  as  tenants  m  common  in  tail,  with  remainder,  as 
to  one  undivided  sixth  part,  to  the  petitioner  Edith  Seale 
in  tail,  with  remainder,  as  to  the  same  one  undivided 
sixth  part,  to  the  right  heirs  of  the  testator  in  fee,  such 
right  heir  being  William  Ireland  Newman;  and  that 
by  virtue  of  the  act  for  the  abolition  of  fines  and  re- 
coveries, the  lunatic  became  and  was  the  sole  protector 
of  the  before-mentioned  settlement  of  the  premises  called 
Walton's  Hill,  and  the  lands  and  appurtenances  thereto 
belonging.  The  petition  then  stated,  that  a  commis- 
sion was  issued  on  the  20th  o(  February  1821,  and  was 
executed  on  the  12th  of  March  1821,  by  an  inquisition 
taken,  upon  which  it  was  found  that  Jeremiah  Newman 
was  then  a  lunatic,  and  did  not  enjoy  lucid  intervals, 
and  had  been  in  the  same  state  of  lunacy  for  nine  months 
then  past.  The  petition  added  that  no  further  proceed- 
ings had  been  taken  under  the  commission,  and  that  no 
person  had  been  appointed  committee  of  the  person  or 

Vol-  II.  I  of 
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IS36.       of  the  estate  of  the  lunatic;  but  that   William  Ireland 

,  ^T^^C^     Newman  had  had  the  custody  of  the  lunatic  ever  since 
In  the  Matter  ^ 

of  NswNAN.    he  was  found  such. 

■ 

The  petition  then  stated,  that  the  petitioners  had 
been  married  ten  years  and  upwards,  and  had  not 
any  children,  and  that  they  were  anxious  to  make  and 
concur  in  making  an  effectual  disposition  of  their  un- 
divided sixth  part  in  remainder,  with  the  consent  and 
approval  of  the  Lord  Chancellor,  and  to  bar  the  re- 
mainders over  in  that  sixth  part,  and  to  settle  such 
sixth  part  upon  the  petitioner  Edith  Seale  for  life,  with 
remainder  to  the  petitioner  Charles  Seale  for  life,  with 
remainder  to  their  issue  in  fee ;  and  if  no  issue,  with 
remainder  to  the  survivor  in  fee ;  subject,  nevertheless, 
to  a  joint  power  of  appointment  by  both  the  petitioners 
during  their  joint  lives,  by  way  of  sale,  mortgage,  or 
otherwise. 

The  petition  alleged  that  the  lunatic  was  forty-three 
,     years  old,  or  thereabouts,  and  had  never  been  married, 
and  that^there  were  no  incumbrances  upon  the  said 
sixth  part  of  the  property. 

The  prayer  of  the  petition  was,  that  the  Lord  Chan- 
cellor, as  the  protector  of  the  settlement  under  the  act 
for  the  abolition  of  fines  and  recoveries,  would  consent 
to  such  disposition  of  the  undivided  sixth  part  as  was 
thereinbefore  mentioned;  or  that  his  Lordship  would 
make  such  other  order  as  would  entitle  the  petitioners 
to  make  an  effectual  disposition  of  their  one  sixth  part  of 
the  premises  to  the  effect  thereinbefore  stated. 

Mr.  Wigram,  in  support  of  the  petition. 


On 
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On  a  subsequent  day,  Mr.  CUrdlestone,  on  behalf  of       1886* 

William  Ireland  Newman,  the  heir  at  law  of  the  testator.  -  ^^C^ 
,  '  In  the  Matter 

submitted  that  the  Lord  Chancellor's  concurrence,  as    «f  Newman. 
protector,  in  barring  the  entail,  was  by  no  means 'a         1836. 
matter  of  course;  but  that  his  Lordship  would  consider 
himself  as  standing  in  the  situation  in  which  the  lunatic 
would  stand  if  he  were  sane. 


The  Lord  Chancellor.  issr. 

Feb.  4. 

I  have  looked  into  the  papers  in  tliis  case,  and  I 
do  not  think  that  I  can  make  the  order  prayed. 

The  petition  came  before  me  as  protector  of  the  set- 
tlement under  the  fines  and  recoveries  act,  to  induce 
me  to  consent  to  a  deed  of  disposition  on  the  part  of 
the  lunatic,  who  is  tenant  for  life ;  to  act,  in  &ct,  for  the 
tenant  for  life,  in  order  to  give  effect  to  a  recovery. 
The  lunatic  is  tenant  for  life,  with  remainder  to  his 
children.  He  has  no  children,  and  is  not  married; 
the  estate  is  limited  in  remainder  to  his  brothers  and 
sisters  in  tail,  with  an  ultimate  remainder  to  the  right 
heirs  of  the  testator.  The  eldest  son  of  the  testator 
and  eldest  brother  of  the  lunatic  is  the  testator's  heir  at 
law ;  and  he  has  a  remainder  in  tail,  in  one  sixth,  with 
the  ultimate  remainder  in  fee  in  the  entirety.  This  is 
an  application  by  the  husband  of  one  of  the  daughters 
of  the  testator,  who  is  entitled,  in  de&ult  of  issue  of  the 
lunatic,  to  an  estate  tail  in  one  sixth ;  and  it  asks  that  I 
would  consent,  on  behalf  of  the  lunatic  tenant  for  life,  to 
a  deed,  the  object  of  which  is  to  bar  the  issue  of  that 
daughter,  and  of  course  to  destroy  the  remainder  to  the 
heirs  of  the  settlor,  in  order  to  give  this  share  of  the 
property  to  the  husband  and  wife,  to  dispose  of  as  they 

I  2  please; 
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18S7.        please;  for  it  is  to  be  settled  to  such  uses  as  they  shall 

of  Nbwhan* 

As  protector  of  the  settlement,  the  only  duty  of  the 
Court  is  to  see  what,  with  reference  to  the  interests 
of  the  family,  it  would  be  proper  for  the  tenant  for 
life  to  do;  and  the  object  must  be  rather  to  protect 
the  objects  of  the  settlement,  than  to  give  any  benefit 
to  one  member  of  the  family  to  the  exclusion  of  the 
others.  Now,  if  nothing  is  done,  one  sixth  will  go  to 
this  daughter,  and  her  children,  if  she  has  any,  and  if 
not,  to  the  eldest  son  of  the  testator  as  his  right  heir : 
and  I  am  asked  to  consent  to  that  which  will  take  it 
away  from  the  eldest  son,  and  take  it  away  from  the 
family,  by  giving  it  to  the  husband  of  the  daughter. 
That  would  be  anything  but  protecting  the  settlement: 
it  would  be  destroying  the  settlement ;  giving  the  es- 
tate to  a  person  not  a  member  of  the  family,  namely, 
the  husband  of  the  daughter.  I  should  not.  consider 
that  it  would  be  a  proper  act  for  the  tenant  for  life  to 
concur  in  a  deed  of  disposition  ..to  that  effect 

It  is  not  very  easy  to  lay  down  any  general  rule  on 
this  subject ;  but  there  were  two  cases  upon  it  before 
Lord  Brougham.  One  of  them  (a)  was  very  similar 
to  the  present ;  the  object  being  to  bar  the  remainders 
which  had  been  limited  to  collateral  relations,  and  the 
application  there  was  refused  :  but  in  the  other  case  (d), 
the  object  was  to  make  a  provision  for  one  of  the  luna- 
tic's family,  his  son,  and  Lord  Brougham  thought  that 
a  fit  case  for  his  concurrence  as  protector.  So*  that  he 
consented,  where  the  intention  was  to  provide  for  the  im- 
mediate 

(fl)  In  re    BlewUt,  5  Afylne         (6)  Grant  v.  Tea,  In  re  Yea^ 
4  Keeny  250.  3  Mylne  <$•  Keen,  245. 
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mediate  family  of  the  lunatic;  but  declined  to  consent        1837. 

where  the  object  was  to  cive  a  benefit  to  one  member  ,  ^  .~\?~^ 

r  1     /.     .1  1  n  t         ,  In  the  Matter 

ot  tne  tamily  at  the  expense  of  the  others.  of  Newman. 

Order  refused. 


BIEDERMANN  v.  SEYMOUR.  i837. 

Jan*  19. 


T 


HIS  suit  was  instituted  by  parties  interested  under  When  an 

a  will.     At  the  hearing  at  the  Rolls  on  the  12th  ^^^J^^^^ 

of  May  1835,  it  appeared  that  some  of  the  persons  hearing,  di- 

interested  under  the  will  had  not  been  made  parties  th^use  shall 

to  the  suit,  and  that  it  was  necessary  that  they  should  stand  over, 

be  made  parties.     The  Court  therefore  ordered  that  plaintiff  ^ve 

the  cause  should  stand  over,  with  liberty  to  the  Plain-  to  amend  by 

"^       ,  adding  partietf 

ti£»  to  amend,  by  adding  parties,  and  to  bring  on  the  ifthePiaintiff, 

cause  again  to  a  hearing,  as  they  should  be  advised.  J|ddeJ|^,IJ| 
The  Plaintiffs  then  added  as  Defendants  certain  persons  partiei,  is  de- 
interested  under  the  will ;  but  not  all  the  persons  so  others  he 
interested.     The  new  Defendants  put  in  their  answers.  °»"*J  wl/  fo' 
The    Plaintiffs,  aflerwards,  finding   that  it  would   be  so  to  do;  and 

necessary  for  them  to  add  further  parties  who  appeared  ^^^}  appli^ 

•^  ^  ^        ^  '^'^  cation  must  be 

on  the  face  of  the  will  to  be  interested,  but  whom  they  made  to  the 

had  omitted  to  add  under  the  leave  given  at  the  hearing,  not"to  a 

moved  before  the  Master  of  the  Rolls,  on  the  25th  of  Master. 
Ncfcember  1836,  for  leave  to  amend  the  bill,  by  stating 
that  the  will  and  codicils  of  the  testator  in  the  cause 
were  executed  to  pass  real  estates  by  devise,  and  that  the 
same  contained  devises  of  real  estates,  of  which  the  testa- 
tor was  seised,  and  charges  upon  the  same,  and  that  the 
testator  left  one  of  the  two  Plaintiffs  his  heir  at  law,  and 
by  making  the  children  of  both  the  Plaintiffs  parties  to 
the  suit)  and  by  further  stating  that  those  children  were 

I  3  devisees 
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1887. 
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SsTNOum. 


devisees  under  the  will,  and  were  interested  in  and  neces- 
sary parties  to  the  suit.  The  Master  of  the  Rolls  re- 
fused the  motion  with  costs;  and  at  the  same  time 
intimated  that  the  Plaintifis'  application  should  have  been 
made  to  one  of  the  Masters,  under  the  act  3  &  4  fV.  4. 
c.  94.  (a) 


The  Plaintiffs  then  made  to  one  of  the  Masters  an 
application  similar  to  that  which  had  been  refused  by  the 
Master  of  the  Rolls ;  but  the  Master  considered  that  he 
had  no  jurisdiction  to  entertain  the  application,  and 
therefore  refused  to  interfere ;  and*he  gave  no  costs  on 
either  side. 

The 


(a)  The  thirteenth  and  four- 
teenth sections  of  this  act  are  as 
follows :  — 

Sect.  13.  **  And  be  it  further 
enacted,  that  the  Masters  in  Or- 
dinary of  the  High  Court  of 
Chancery  shall  hear  and  de- 
termine all  applications  for  time 
to  plead,  answer,  or  demur,  and 
for  leave  to  amend  bills,  and  for 
enlarging  publication,  and  all 
such  other  matters  relating  to 
the  conduct  of  suits  in  the  said 
Court  as  the  Lord  Chancellor, 
with  the  advice  and  assistance 
of  the  Master  of  the  Rolls  and 
Vice-Chancellor,  or  one  of  them, 
shall  by  any  general  order  or 
orders  direct,  in  such  manner 
and  under  such  rules  and  re- 
gulations as  by  any  general  order 
or  orders  to  be  also  issued  by 
the  Lord  Chancellor,  with  the 
advice  and  assistance  aforesaid, 
shall  be  directed;  and  that  it 
shall  be  lawful  for  either  party 
to  appeal  by  motion  from  the 
order  made  on  such  application. 


to  the  Lord  Chancellor,  Master 
of  the  Rolls,  or  Vice-Chancellor; 
and  that  the  order  made  on 
such  appeal  shall  be  final  and 
conclusive." 

Sect.  14.  ''And  be  it  enacted, 
that  no  such  application  as  above 
mentioned  shall  in  future  be 
heard  by  any  of  the  Judges  of 
the  said  Court  of  Chancery, 
except  on  appeal  as  hereinbefore 
provided." 

The  twentieth  order  of  1835 
is  as  follows : — <'  That  all  special 
applications  for  leave  to  with- 
draw replication,  as  well  as  to 
amend  bill,  shall  be  heard  and 
determined  by  such  Master  in 
rotation ;  and  such  applications, 
and  all  other  special  applications, 
under  the  said  recited  act,  shall 
be  made  by  taking  out  a  war- 
rant, at  the  foot  whereof  a  no- 
tice shall  be  written,  specifying 
the  object  of  the  application  | 
and  the  same  shall  be  served 
two  clear  days  before  the  return 
thereof." 
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The  Plaintifis  now  moved  before  the  Lord  Chancellor, 
that  the  order  made  by  the  Master  of  the  Rolls,  dis- 
missing with  costs  the  Plaintifis'  application  to  amend 
the  bill,  might  be  discharged,  and  that  the  Plaintifi 
might  be  at  liberty  to  amend  the  bill,  by  making  parties 
thereto  the  children  of  the  Plaintiffi,  that  was  to  say 
[naming  them],  with  apt  words  to  charge  them,  such 
words  being  that  the  said  children  were  devisees  under 
the  will  of  the  testator  in  the  cause,  and  were  interested 
in  and  necessary  parties  to  the  suit,  and  that  the  will  and 
codicils  of  the  testator  were  executed  to  pass  real  estates 
by  devbe,  and  that  the  same  contained  devises  of  real 
estates  of  which  the  testator  was  seized,  and  charged 
upon  the  same,  and  that  the  testator  left  one  of  the 
Plaintiffi  [naming  him]  his  eldest  brother  and  heir  at 
law. 

Mr.  Cooper^  in  support  of  the  motion. 

This  is  an  application  for  the  purpose  of  giving  full 
effect  to  an  order  which  the  Court  has  itself  pronounced, 
and  the  Court  therefore  is  the  only  jurisdiction  which 
can  entertain  the  present  application.  The  Court  has 
become  judicially  possessed  of  the  cause.  The  Master's 
authority  to  give  leave  to  amend  applies  only  to  a  cause 
not  yet  in  a  state  to  be  heard. 

Mr.  Cankrten^  contra. 

The  application  to  the  Master  of  the  Rolls  was  very 
different  from  the  present.  His  Lordship  decided  on 
the  fourteenth  section  of  the  act.  The  proposed  amend- 
ments would  raise  a  new  issue.  The  order  of  the  Master 
of  the  Rolls  merely  directs  the  Plaintiff  to  pay  the  costs 
of  the  motion. 
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Mr.  Cooper  in  reply. 

The  notices  of  motion  before  the  Master  of  the 
Rolls  and  before  your  Lordship,  differ  from  each  other 
only  in  the  arrangement  of  the  parts.  As  the  heir  at 
law  is  himself  one  of  the  plaintiffs,  it  would  not  be 
necessary  to  go  into  any  evidence  to  prove  the  will. 
The  usual  order  to  amend,  by  adding  parties,  gives 
leave  to  add  proper  words  to  charge  them. 


TTie  Lord  Chancellor. 

It  appears  that  when  the  cause  came  on  for  hearing, 
certain  parties,  not  before  the  Court,  were  considered 
necessary  parties,  in  respect  of  what  appeared  upon 
the  face  of  the  will ;  and  the  usual  order  was  made ; 
and  the  Plaintiffs  added  certain  parties,  but  not  all  the 
parties  who  on  the  face  of  the  will  appeared  to  be 
necessary  parties.  The  Defendants,  however,  put  in 
their  answers.  The  necessity  of  making  all  these  persons 
parties,  ought,  of  course,  to  have  been  known  to  the 
Plaintiffs,  for  their  claim  proceeds  on  the  will  which  was 
the  foundation  of  the  suit ;  but  it  seems  that  this  neces- 
sity did  not  occur  to  the  Plaintiffs,  when  the  order  was 
acted  on  by  bringing  some  only  of  the  additiohal  parties 
before  the  Court.  The  Plaintiffs  afterwards  saw  the 
necessity  of  making  other  persons  parties. 

Now  I  cannot  myself  see  that  this  application  is  within 
the  act  of  parliament  It  is  considered  as  decided  that 
the  Court  has  power  to  give  liberty  to  amend,  when  the 
cause  stands  over  at  the  hearing  (a).  The  fourteenth 
section  of  the  act  3  &  4  W.  4.  c.  94.,  provides  that  the 
Judges  of  the  Court  shall  not  hear  such  applications  as 

under 

(«)  See  MiUigan  t.  MUcheU,  ante,  vol.  i.  p.  444. 
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under  the  thirteenth  section,  and  the  general  orders  to        1857* 

be  made  upon  it,  are  to  be  heard  by  the  Master*    It  may    Bi^j^ji^jjii 

be  a  question  whether  those  applications  are  not  confined  ^^ 

to  applications  to  be  made  before  bringing  the  suit  to  a 

hearing;  but  it  is  unnecessary  to  decide  that  question ; 

for  I  consider  the  Plaintiffs'  present  application  to  be, 

that  they  may  be  still  at  liberty  to  act  on  the  order 

made  at  the  hearing,  which  gave  them  leave  to  amend 

by  adding  parties.     They  have  acted  on  that  order  to 

some  extent,  but  not  to  the  extent  to  which  it  now 

appears  that  it  was  necessary  for  them  to  act  upon  it 

They  cannot  act  further  upon  it  without  the  leave  of  the 

Court;  and  the  only  question  is,  whether  that  leave  shall 

be  given.     This  cannot  be  a  subject  upon  which  the 

Master  can  entertain  jurisdiction,  for  he  knows  nothing 

of  the  cause,  or  of  the  necessity  for  leave  to  amend ; 

and  he  cannot  interfere  with  the  order  of  the  Court  by 

which  leave  to  amend  has  been  already  given. 

It  is  not  necessary  for  me,  therefore,  to  give  an 
opinion  upon  the  construction  of  the  clauses  of  the  act 
which  have  been  referred  to ;  because  I  think  that  the 
present  application  grows  out  of  the  former  leave  to 
amend. 

I  think  that  the  Plaintifti  should  have  liberty  again  to 
act  on  the  leave  to  amend,  by  adding  the  parties  whom 
they  have  omitted  to  add. 

But  the  motion  asks  that  the  order  of  the  Master  of 
the  Rolls  may  be  discharged.  Now  I  am  clearly  of 
opinion  that  the  Plaintiffs,  not  having  made  parties  all 
the  persons  whom  it  appeared  on  the  face  of  the  will 
necessary  to  make  parties,  must  have  paid  all  the 
costs  of  their  application  to  the  Master  of  the  Rolls  for 
liberty  to  add  the  new  parties.     I  therefore  need  not 

disturb 
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18d7«        disturb  the  order  of  the  Master  of  the  Rolls ;  but  the 
-,*      -  Plaintiffs,  upon  the  terms  of  payinir  all  the  costs  of  that 

BlBOBOJCANN  ^      f  i-    J      O  ^ 

V.  application  and  the  present,  may  have  liberty  to  add  the 

SBTMoum.    •  addiUonal  parties. 


Mr.  Cankrien  then  asked,  on  the  part  of  the  Defend* 
ants,  for  the  costs  of  the  application  to  the  Master  ;  but 
the  Lord  Chancellor  said  that  he  could  not  give  them, 
as  the  Master  of  the  Rolls  had  sent  the  parties  to  the 
Master. 


His  Lordship  doth  order  that  the  Plaintiffs  be  at 
liberty  to  amend  their  bill,  by  adding  parties  thereto, 
with  apt  words  to  charge  them,  and  bring  their  cause 
again  to  a  hearing,  as  they  shall  be  advised ;  and  it  is 
ordered,  that  the  Plaintiffs  do  pay  unto  the  Defendants 
the  costs  of  this  application,  to  be  taxed  by  the  Master 
to  whom  this  cause  is  referred,  in  case  the  parties  differ: 
and  His  Lordship  doth  not  think  fit  to  make  any  further 
order  on  this  application. 

Reg.  Lib.  A.  1836.  fol.  208. 
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T^HIS  was  an    information   and   bill  61ed   by   the  Injanction 
-■'  Attorney-General,  at  the  relation  of  Thomas  Tindal  gJ5^Slin"aij 
the  treasarer  of  the  county  of  BuckSf  and,  by  the  relator,  bill,  upon  the 
OD  behalf  of  himself  and  all  other  the  inhabitants  of  fj]^^"  q^ 
that  county,  against  four  gentlemen  who  composed  a  sance,  to  re- 
committee  of  the  magistrates  of  the  county  of  Berks,  magistrates  of 

sod  also  against  the  surveyor  of  the  last-mentioned  » county  from 

^      ,  ''  cuttiog  the 

eoQD^,  and  against  three  other  persons  whom  the  Bert"  timbers  sup- 

Aire  magistrates   had  authorised  to  proceed  in  the  JJ^™  ^f 
wpsir  or  re-construction  of  the  bridge  over  the  river  bridge  which 

Tiama  at  Datchet.  roadway,  at 

the  place 

The  information  and  bill  stated,  that  there  is  a  bridge  be  oit,  were 
OFer  the  River  Thames  called  Datchet  Bridge,  one  end  !^^»J?  ^^ 

jurisdiction, 
of  which  is  situate  in  the  county  of  Bucks  and  the  but  of  which 

other  in  the  county  of  Berks:  that  in  the  year  1810,  extr^T  was 

the  inhabitants  of  the  two  counties  were,  under  an  within  the 

indictment,    found   liable  to   the  joint  repair  of  the  iTadifferrat 

bridge;  and  that  thereupon  committees  of  magistrates  county, 

were  appointed  by  the  justices  of  the  respective  coun-  qq  ^hich 

ties,  to  report  respecting  the  bridge  to  their  respec-  courts  of 

tive  courts  of  quarter  sessions :  that  at  a  meeting  of  fere  by  io- 

tbe  committees  in  the  month  oi  August  1810,  it  was  junction,  in 

.   .  7.    ,  .  cases  of  apprc- 

resolved,  that  it  was  the  opmion  of  the  committees,  bended  nui- 

from  the  evidence  they  had  examined,  that  the  boundary  "^"jfi?/^ 
of  the  respective  counties  at  Datchet  Bridge  was  in 
the  mid-stream  of  the  river  Thames;  and  that  con- 
sequently the  expenses  to  be  incurred  respecting  the 
bridge  should  be  borne  by  the  two  counties  in  equal 
proportions:  that  at  another  meeting  of  the  committees 

on 
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on  the  9th  of  April  1811,  Robert  TehbM^  a  builder, 
delivered  in  a  tender  in  writing  to  perform  all  the 
works  required  to  restore  Datchet  Bridge  for  4ilStiLi 
and  that  contracts  were  thereupon  entered  into,  and 
the  bridge  repaired  by  Tebbott^  pursuant  to  the  order 
of  the  Courts  of  quarter  sessions  of  the  two  counties 
respectively,  and  that  the  sum  of  2375/.  being  one 
moiety  of  the  expences  thereof,  was  paid  by  the  coun^ 
of  Bucks. 


The  information  and  bill  went  on  to  state  the  mode 
in  which  the  bridge  was  then  repaired,  being  in  sub- 
stance as  follows:  —  The  whole  of  the  upper  part, 
forming  the  roadway  of  the  bridge,  was  len^nstructed 
of  oak  timber,  and  consisted  of  corbels  projecting  three 
feet  beyond  the  face  of  the  piers,  and  also  of  nine  joists 
extending  over  each  bay  or  arch  (except  in  the  centre 
bay,  where  in  consequence  of  the  greater  width  of  the 
roadway  two  additional  joists  were  used);  the  joists 
were  tree-nailed  to  the  corbels,  and  their  ends,  which 
reached  to  the  centre  of  the  piers,  were  seccured  by 
struts.  Upon  these  timbers  was  laid  three-inch  oak 
planking,  tree-nailed,  and  the  sides  of  the  bridge  were 
protected  with  posts  and  rails.  The  construction  of 
the  centre  bay  of  the  bridge,  in  which  was  the  division 
of  the  counties,  was  similar  in  principle ;  but  that  bay 
differed  from  the  others  in  this  respect,  that  one  half  of 
it  was  in  each  county,  the  joists  reaching  from  the  last 
pier  on  the  Berkshire  side  of  the  stream  to  its  opposite 
pier  in  Buckinghamshire. 


The  information  and  bill  then  stated,  that  the  oak 
joists  extending  from  pier  to  pier  over  the  centre  bay 
were  paid  for  in  equal  moieties  by  the  two  counties: 
that  in  the  year  1834,  the  bridge  being  out  of  repair,  the 
magistrates  of  Bucks  appointed  a  committee  of  their 

number 
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Dumber  to  meet  a  committee  of  the  magistrates  of  Berks^ 
tod  make  arrangements  for  repairing  it :  that  the  com- 
mittees could  not  agree  upon  the  subject ;  the  Bucks  com- 
mittee deciding  in  favour  of  adopting  the  plan  of  181 1, 
and  the  Berks  committee  being  of  opinion  that  the  bridge 
iboohl  be  rebuilt  and  constructed  of  iron :  that  finally 
the  magistrates  of  Bucks  resolved  to  repair  that  part  of 
the  bridge  which  was  situated  within  their  own  county,  as 
soon  as  the  season  of  the  year  would  admit :  that  other 
meetings,  respecting  the  repairs,  were  subsequently  held 
between  the  magistrates  of  the  two  counties;  but  in 
consequence  of  the  difference  of  opinion  between  their 
respective  surveyors  they  could  come  to  no  agreement : 
that  in  consequence  of  such  difference  of  opinion,  the 
Court  of  quarter  sessions,  held  for  the  county  of  Bucks^ 
at  Easier  1836^,  directed  the  committee  to  cause  the 
iqmirs  to  be  done  as  speedily  as  possible ;  and  the  clerk 
of  the  peace  for  that  county  was  ordered  to  commu- 
nicate such  resolution  to  the  clerk  of  the  peace  for 
Berks^  with  a  request  that  the  magistrates  of  the  latter 
oonnQr  would  repair  their  part  of  the  bridge  at  the  same 
time :  that  William  Mosely  was  appointed  by  the  magis- 
trates oi  Bucks  the  surveyor  to  superintend  and  direct 
the  repair  of  their  part  of  the  bridge,  and  that  Charles 
Parker  was  appointed  surveyor  on  behalf  of  the  county 
oi Berks:  that  at  the  Bucks  Midsummer'  quarter  sessions 
for  18S6,  Mosely  delivered  in  his  report  upon  the  state 
of  the  bridge,  together  with  a  plan  and  estimate  of  the 
expense  of  repairing  the  same,  at  the  cost  of  1366/.  IO5., 
by  placing  an  entirely  new  superstructure  of  timber  on 
the  present  piers;  but  that  no  agreement  could  be  come 
to  between  the  magistrates  of  the  two  counties  or  their 
respective  surveyors,  as  to  the  centre  bay  of  the  bridge 
(which  required  joint  support  from  the  extreme  pier  in 
each  county),  or  upon  other  matters  connected  with  the 
repurs;  that  in  consequence  of  such  disagreement,  par- 
ticularly 
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ticularly  as  to  the  centre  bay,  and  the  refusal  of  Parker 
the  surveyor  for  Berkshire^  to  allow  Mosehf  to  rest  th 
new  joists  on  the  pier  'in  the  county  of  Berksj  Mose^ 
with  the  approbation  of  the  magbtrates  of  BuctSf  altered 
his  intended  plan,  and  instead  of  laying  new  joists  tb 
wiiole  length  across  from  pier  to  pier  over  the  centr 
hay,  proposed  to  lay  joists  fifty-one  feet  in  length,  am 
continued  through  from  the  centre  of  the  bridge  to  tb 
second  pier  on  the  Bticks  side,  and  by  the  leTeragi 
so  obtained,  and  by  securing  their  ends  to  the  othe 
timbers  by  iron  ties,  and  binding  them  together  bi 
means  of  rod  bolts,  and  also  by  the  assistance  obtainec 
by  blocking  them  up  from  the  top  of  the  old  oak  joists 
he  proposed  to  render  them  secure :  that  this  proposa 
was  adopted ;  and  that  the  bridge  on  the  Bucks  sidi 
was  well  and  sufficiently  repaired  according  to  thii 
plan,  the  old  oak  joists,  which  reached  from  pier  tc 
pier  over  the  centre  arch  not  being  disturbed,  am: 
the  new  work  on  the  Bticks  side  being  dependent 
thereon ;  and  that  the  bridge  to  that  extent  is  now  it 
a  state  of  thorough  repair :  that  on  the  22d  of  Octoba 
1836,  the  clerk  of  the  peace  for  Buckinghamshire  received 
a  copy  of  an  order  of  the  Berkshire  court  of  quartei 
sessions,  made  on  the  1 8th  of  October  1836,  giving 
notice  of  the  intention  of  the  magistrates  of  Berkshire^ 
to  deprive  the  Bucks  side  of  the  bridge  of  any  support 
from  the  Berkshire  side,  by  cutting  the  beams  on  the 
Berkshire  side  of  the  centre  arch :  that  no  agreement 
could  be  entered  into  with  the  Berkshire  magistrates  oi 
their  surveyor,  who  threatened  to  carry  into  e£fect  the 
intention  of  cutting  the  centre  beams :  that  no  diagmial 
support  could  be  obtained  from  the  pier  in  the  county 
of  Bucks  on  which  the  joists  rest,  as  such  support 
would  interfere  with  the  craftway  under  the  bridge; 
and  that  Mosely  was  therefore  compelled  to  adopt  the 
plan   of   repair  already  stated:    that  the  threatened 

cutting 
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catting  of  the  old  oak  joists  would,  if  carried  into  effect, 
be  a  public  nuisance,  and  an  invasion  of  tlie  rights  and 
property  of  the  inhabitants  of  the  county  of  BuckSj  and 
of  the  public  at  large :  that  the  Defendant  Parker^  the 
larreyor  employed  by  the  county  of  Berks^  and  the 
Defendants,  James  Mansfield^  senior,  James  Man^ld^ 
jimior,  and  George  Man^ld^  the  builders  employed  by 
the  Berkshire  magistrates,  would  be  the  persons,  or 
some  of  the  persons,  to  carry  into  effect  the  directions 
of  those  magistrates  for  cutting  the  old  oak  joists. 
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The  bill  therefore  prayed  an  injunction  to  restrain 
the  Defendants,  their  workmen  and  agents*  from  cutting 
the  old  oak  joists  extending  from  pier  to  pier  over  the 
centre  bay  of  the  bridge. 

The  Vice-chancellor  granted  an  ex  parte  injunction, 
and  the  Defendants,  the  committee,  the  surveyor,  and 
the  bailders,  having  subsequently  filed  three  general  de- 
murrers to  the  information  and  bill,  the  demurrers  now 
cune  on  for  argument  before  the  Lord  Chancellor. 

Mr.  WakefieULy  Mr.  Jacobs  and  Mr.  Teed^  in  support 
of  the  demurrers. 

This  suit,  in  point  of  form,  is  novel  and  unprece- 
dented. The  relator  and  Plaintiff  is  the  treasurer  of 
the  county  of  Bucks;  but  he  is  not  alleged  to  be  a  rate- 
payer, or  to  have  any  personal  interest  in  the  subject  of 
the  suit,  or  to  be  acting  with  the  sanction  or  privity  of 
the  county  magistrates.  The  powers  vested  in  the 
justices  at  quarter  sessions  over  the  bridges  within  their 
jurisdiction  are  particularly  fixed,  defined,  and  regu- 
lated by  a  variety  of  acts  of  parliament ;  of  which  the 
23  H.  8.   c.  5.,    I  Annef   sUU.  1.  c.  18.,  14  G.2.  c.  S3., 

43  G.  3. 
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43  G.  8.  c.5%  52  G.  3.  c.  110.,  and  59  G.  3.  c.U3.  (a) 
are  the  most  material;  and  except  in  a  very  strong 
and  special  case,  this  Court  will  not  step  in  to  restrain  or 
control  the  exercise  of  powers  which  the  legislature  has 
seen  fit  to  entrust,  for  the  benefit  of  the  community, 
to   another  court   of  competent  jurisdiction.      If  any 
relief  can  be  had  in  such  a  case,  the  proper  course 
would  be,  to  move  for  a  writ  of  prohibition  in  the 
Court  of  King's  Bench ;  although  that  Court  has  always, 
and  most  properly,  been  extremely  slow  to  apply  so 
summary  and  dangerous  a  remedy ;  The  King  v.  The 
Justices  of  Dorset,  [b)     The  present  is  really  an  attempt 
to  have  an  order,  regularly  made  at  quarter  sessions  by 
the  magistrates  of  Berks,  heard  by  way  of  appeal  in  the 
Court  of  Chancery.     The  pretence  for  interference  is, 
that  the  order  in  question,  if  carried  into  efiect,  would 
occasion  or  constitute  a  public  nuisance ;  but  there  is 
no  ground  for  such  a  suggestion.     It  is  the  continuance, 
and  not  the  cutting,  of  the  old  oak  joists  that  creates 
the  nuisance ;  for  those  joists,  as  is  clear  from  the  conduct 
of  the  Buckinghamshire  magistrates  themselves,  are  in  a 
decayed  and  dangerous  state,  and  ought  to  be  removed. 
So  long  as  they  remain,  it  is  impossible  for  the  Berkshire 
magistrates  thoroughly  to  repair  the  bridge,  or  at  least  to 
repair  it  in  any  other  manner  than  by  yielding  up  their 
own  opinion,  and  that  of  their  surveyor,  to  the  opinion 
of  the  magistrates  of  the  adjacent  county,  and  acquiescing 
in  the  mode  of  repair   adopted  by  those  magistrates, 
although  their  own  would  be  far  more  efiectual  and 
durable.     Why  are  the  Defendants  to  give  way  to  the 
whim  or  caprice  of  the  magistrates  of  Bu4:ks  ?     That, 

however. 


(a)  The  acts  of  parliament  on 
this  subject  are  all  collected  in 


Evans's  Statutes,  vol.  viL  102- 
119. 
(A)  l5Eait,59i. 
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however,  will  be  the  necessary  efiect  of  inaintaining  the        1836. 

iDJunction ;  for  should  the  Berkshire  side  of  the  centre  V^^^^^ 

bay  be  left  in  its  present  ruinous  condition,  the  injunc-  Genbaal 
tkm  could  not  be  pleaded  as  a  defence  to  any  indict-       Fobui. 
ment  that  might  be  preferred  against  the  magistrates 
for  leaving  it  in  that  state. 

Although  the  bridge  was  erected  in  the  year  181 1,  at 
die  joint  expense  of  the  two  counties,  neither  can  be 
now  said  to  have  any  property  in  the  materials  which 
'compose  it ;  for  the  bridge,  upon  being  dedicated  to  the 
use  of  the  public,  ceased  to  be  the  property  of  indi- 
Tiduals ;  and  the  two  counties  are  now  bound,  for  the 
benefit  of  the  community,  to  keep  in  repair  so  much 
of  it  as  lies  within  their  respective  jurisdictions:  Har^ 
risoH  V.  Parker  (a). 

Mr.  Kn^ht  and  Mr.  Z.  Lomidesj  eantrdf  were  not 
called  upon  by  the  Court 

The  Lord  Chancellor. 

The  question  I  have  to  decide  is  whether  the  record 
as  it  stands  (assuming  of  course  every  allegation  in  the 
information  and  bill  to  be  correct)  does  not  present 
such  a  case  as  entitles  the  Plaintiff  to  come  into  this 
Court  for  relief.  In  informations  and  proceedings  for 
the  purpose  of  preventing  public  nuisances^  the  ordi* 
nary  course  is  for  the  Attorney-General  to  take  it  on 
himself  to  sue,  as  representing  the  public;  but  it  is 
equally  certain  that  individuals,  who  conceive  them- 
selves aggrieved,  may  come  forward  and  ask  the  as^ 
sistance  of  the  Court,  to  prevent  a  public  nuisance, 

from 

(a)  6  East,  154. ;  and  see  The      18  Eati,  19S.,  The  King  v.  In* 
Kmg  V.  InhabUanU  ff  Bucks,     habUafUs<^jDevon,  H  Eati,  i7 79 

Vol.  II.  K 
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from  which    they  have    individually   sustained    dam- 
age, (at) 

[His  Lordship  here  stated  the  material  allegations 
and  general  effect  of  the  information  and  bill;  and 
proceeded.] 

It  is  said,  on  behalf  of  the  Berkshire  magistrates,  that 
they  will  construct  one  half  of  the  bridge, — as  fiur  as  the 
limits  of  the  county  of  Berks  extend, — in  an  unexception- 
able manner ;  and  that  I  take  for  granted  they  would 
do.  But  they  would  then  leave  one  half  of  the  centre 
bay  without  any  bridge  at  all:  there  would  be  an 
open  space  reaching  from  the  Berkshire  extremity  of 
the  bridge  to  the  outermost  pier  on  the  Buckinghamshire 
side,  and  those  who  had  to  cross  the  bridge  would  be 
left  to  pass  over  tliat  open  space  as  they  best  might. 
Nevertheless,  that  is  represented  as  being  the  most  use- 
ful way  of  carrying  the  repairs  into  effect ;  and  it  is  said 
that  I  am  not  to  prevent  it,  because  no  nuisance  is  con- 
templated. It  was  strenuously  argued  that  it  is  not  for 
the  magistrates  of  the  county  of  Bucks  to  complain  that 
the  magistrates  of  Berks  adopt  a  particular  mode  of 
repair;  but  surely,  it  must  have  struck  the  counsel  who 
urged  that  argument,  that  the  magistrates  of  Berkshire^ 
who  are  assuming  this  prerogative  to  themselves,  by 
taking  away  and  destroying  that  portion  of  the  bridge 
which  the  magistrates  of  Bucks  are  bound  to  maintain, 
are  virtually  compelling  the  latter  to  adopt  a  course  in 
conformity  with  the  views  which  they  themselves  enter-" 
tain. 


I  know  no  more  effectual  mode  of  interfering  with  the 
magistrates  of  the  county  of  Bucks  than  by  telling  the 
Berkshire  magistrates  they  are  at  liberty  to  cut  away  the 

beami^ 
(«)  See  Crowder  v.  Tinkler^  19  Vcs.  617. 
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beams  which  support  the  centre  arch,  and  to  leave  the 
magistrates  of  Bticks  to  repair  and  rebuild  it  as  they 
best  may.  The  magistrates  of  the  county  of  Bucks  have 
proceeded  (at  great  inconvenience,  no  doubt,  compared 
with  what  would  have  been  experienced  if  the  two 
<:ounties  had  acted  in  concert)  to  maintain  their  portion 
of  the  centre  arch.  But  it  seems  to  me  that  the  plan 
which  they  were  recommended  to  adopt,  and  which 
they  have,  in  fact,  adopted,  was  the  only  one  which, 
mider  the  circumstances,  was  practicable.  That  plan 
was  to  employ  large  pieces  of  timber,  projecting  over 
their  extreme  pier ;  and  so,  partly  by  the  leverage  and 
the  weight  of  the  timber,  and  partly  by  securing  the 
extremities  of  the  timber  which  projected  across  the 
centre  arch,  and  by  fastening  it  to  the  old  oak  joints,  to 
complete  and  secure  their  portion  of  the  centre  arch. 
The  information  and  bill  then  states  that  all  this  has 
been  done  and  completed  ;  that  the  old  oak  joists  have 
been  used  for  that  purpose ;  that  the  new  timbers  are 
supported  by  being  attached  to  the  old  joists,  and  that 
in  that  way  the  bridge  is  now  in  a  state  of  perfect 
repair  and  security,  as  far  as  the  county  of  Bucks  is 
concerned.  According  to  the  present  proposal,  how- 
ever, instead  of  the  old  oak  joists  assisting  to  bear  up 
the  new  timbers  which  have  been-put  in  by  the  county 
of  BuckSf  the  magistrates  of  the  county  of  Berks  are  to 
cut  them  through ;  and  so  far  from  the  new  timbers 
having  then  the  support  of  the  old  oak  joists,  they  would 
themselves  have  to  bear  up  those  joists,  which  would  no 
longer  have  any  support  of  their  own.  It  is  not  pre-* 
tended  that  what  has  been  done  by  the  county  of  BuckSt 
with  respect  to  the  centre  bay,  can  remain  or  will  standi 
if  any  part  of  the  old  oak  joists  is  removed.  The  whole 
argument  assumes  that  the  cutting  away  of  these  timbers 
on  the  Berkshire  side  will  effectually  open  the  whole  of 
the  centre  bay  and  compel  the  county  of  Bucks  to  adopt 
some  other  course  of  proceeding. 

K  2  Koir# 
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18S6*  Now,  whether  the  magistrates  of  Berks  are  right  or 

wrong  in  what  they  propose,  this,  at  least,  is  clear,  that 
they  have,  under  a  regular  order  at  quarter  sessions, 
given  a  distinct  notice  (a  notice  quite  sufficient  for  the 
purpose  of  maintaining  an  injunction)  that  they  intend 
to  adopt  this  course,  if  they  have  a  right  to  do  so. 
Neither  can  there  be  any  doubt  that  if  their  intention 
is  carried  into  effect,  it  will  occasion  a  great  public 
nuisance.  Why  then  is  the  Court,  with  those  two  facts 
so  stated  on  the  record,  not  to  interfere  to  prevent  the 
nuisance  to  the  public  ?  It  was  argued  that  there  is  no 
appeal  from  the  court  of  quarter  sessions  to  the  Court 
of  Chancery,  and  that  the  former  court  is  the  only 
court  of  competent  jurisdiction  in  such  a  matter.  I  am 
not  in  the  least  interfering  with  the  orders  of  the  Berk^ 
shire  court  of  quarter  sessions  within  their  jurisdiction ; 
but  what  I  am  doing  is  to  prevent  an  act  of  the  ma- 
gistrates of  that  county  which  would  create  a  public 
nuisance  in  respect  of  a  bridge  not  within  their  juris- 
diction. 

Nobody  can  dispute  that  when  a  bridge  becomes 
dilapidated,  or  dangerous,  the  public  must  submit 
to  the  inconvenience  of  having  it  shut  up  for  a  certain 
time,  in  order  to  have  it  repaired :  but  the  Defendants' 
object  in  cutting  away  these  joists  is  not  to  repair  the 
bridge,  but  that  it  may  remain  entirely  unrepaired, 
or  open  and  inaccessible  to  the  public,  or  that  another 
body  of  persons,  not  under  their  jurisdiction  at  all,  may, 
in  order  to  escape  the  penalties  of  the  law  for  leaving 
the  bridge  out  of  repair,  be  compelled  to  concur  in  con- 
structing in  a  particular  manner  that  part  of  the  bridge 
which,  according  to  the  argument,  is  exclusively  within 
the  jurisdiction  and  ought  to  be  subject  to  the  control 
of  the  Berkshire  magistrates.  If  these  two  counties  have 
been  brought  into  a  difficult  by  an  act,  which  was 
a  highly  proper  act  in  the  year  1811,  and  which  one 

only 
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only  regrets  is  not  the  course  of  proceeding  adopted  in  1886* 
1886,  namely,  a  mutual  agreement  as  to  the  mode  in 
which  that  work  is  to  be  carried  on,  no  doubt  it  is  ex- 
tr^nely  unfortunate ;  and  the  only  questicm  is,  in  what 
way  these  parties  can  exercise  their  respective  rights. 
But  it  is  the  dnty  of  the  Court  to  take  care  that  while 
these  magistrates  attempt  to  exercise  their  respective 
rights,  the  public  shall  not  sustain  any  injury,  and  that 
a  public  nuisance  shall  not  be  occasioned. 

With  respect  to  the  question  of  jurisdiction,  it  was 
broadly  asserted  that  an  application  to  this  Court  to 
prevent  a  nuisance  to  a  public  road,  was  never  heard  of. 
A  little  research,  however,  would  have  found  many  such 
instances.  Many  cases  might  have  been  produced  in 
which  the  Court  has  interfered  to  prevent  nuisances  to 
public  rivers  and  to  public  harbours ;  and  the  Court  of 
Exchequer,  as  well  as  this  Court,  acting  as  a  court  of 
equity,  has  a  well  established  jurisdiction,  upon  a  pro- 
ceeding by  way  of  information,  to  prevent  nuisances 
to  public  harbours  and  public  roads;  and,  in  short, 
generally,  to  prevent  public  nuisances.  In  Box  v. 
jltten{a)f  this  Court  interfered  to  stay  the  proceedings 
of  parties  whose  jurisdiction  is  quite  as  high  as  that 
of  the  court  of  quarter  sessions  over  bridges,  namely, 
the  Commissioners  of  Sewers.  Those  commissioners 
possess  a  jurisdiction  founded  on  acts  of  parliament  (ft), 
and  they  have  a  right,  within  the  due  limits  of  their 
authority,  to  do  all  necessary  acts  in  the  execution  of 
their  functions.  Nevertheless,  if  they  so  execute  what 
they  conceive  to  be  their  duty,  as  to  create  or  occasion 
a  public  nuisance,  this  Court  has  an  undoubted  right  to 

interpose. 

(a)  i  Dick,  49.  c.io.,  and  the  recent  statute, 

ib)  23  Hen.  S.  c.5.    ,5  &  4      5  &  4  W.  4.  c.  S8. 
JSdL6.tf.S.   i3Elk.c.9.  7 Ann. 

Mil 
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194^4        interpose.     The  same  question  occurred  in  Kerrison  v. 

V^'^^  Sparrow  (a),  before  Lord  Eldon^  in  which  his  Lordship, 
GsiisYAx.  under  the  circumstances  of  the  case,  considered  that  he 
FOJI9IK8.  ought  not  to  interfere ;  but  the  jurisdiction  of  the  Court 
was  not  there  denied  or  disputed.  In  AUomey-Ge^ 
neral  v.  Johnson  {b)^  the  objection  to  the  jurisdiction 
was  attempted  to  be  raised.  The  defendants  in  that 
case,  the  corporation  of  the  city  of  London,  were 
authorised  by  act  of  parliament  to  do  what  was  neces- 
sary to  be  done  in  the  exercise  of  their  duty  as  con- 
servators of  the  river  Thames;  but,  in  that  particular 
instance,  they  had  assumed  to  themselves  a  right  to  carry 
on  or  sanction  operations,  which  created  a  nuisance  to 
the  King's  subjects;  and  the  Court  accordingly  interfered 

,1  to  prevent  them  from  so  exercising  their  undoubted 

legal  powers.  To  say  that  this  Court,  when  it  interferes 
in  such  a  case,  is  acting  as  a  court  of  appeal  from  the 
court  of  quarter  sessions,  is  any  thing  but  a  correct 
representation  of  the  facL  The  jurisdiction  is  exercised, 
not  for  the  purpose  of  overruling  the  power  of  others,  by 
way  of  appeal  from  their  authority,  but  for  the  purpose 
of  exerting  a  salutary  control  over  all,  for  the  protection 
of  the  public. 

The  allegations  of  fact  appearing  on  the  face  of  this 
information  and  bill  may  be  pure  fiction;  but  I  am 
to  take  the  record  as  it  stands,  and  finding  that  it  repre- 
sents a  case  where,  if  the  act  proposed  to  be  done  be 
carried  into  effect,  a  great  public  mischief  will  be  occa- 
sioned, I  think  the  obvious  result  of  all  the  authorities 
is,  that  I  am  bound  to  interfere. 

Mr.  Wakefield  then  submitted  that  the  demurrer  of 

the  Defendants,  the  surveyor  and  contractors,  ought  at 

all  events  to  be  allowed. 

The 

(a)  Cooper,  305.     19  Vet.  449.  (b)  2  WUs.  C.  C.  87. 
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The  Lord  Chancellor  (after  examining  the  state-  18S6. 

ments  in  the  information  and  bill,  which  referred  to  the  ^'^^^v*^*' 

Attobnkt* 

proceedings  of  the  surveyor  and  contractors),  said  that  in  Gsn keal 

his  opinion  those  Defendants  were  all  so  much  mixed  up  poaws 
and  identified  with  the  proceedings  of  the  Berkshire 
magistrates,  that  they  were  properly  made  parties,  and 
that  their  demurrers  also  ought  to  be  over-ruled. 


ATTORNEY-GENERAL  v.  SMYTHIES.  iVbr.  22.28. 

^r^HlS  was  an  appeal  from  an  order  of  Lord  Lang"  a  decree  hav- 
"*-    dale^  whereby  it  was  declared  that  according  to  ^^fij^f^ 
the  true  construction  of  the  charter,  the  master  of  the  of  a  scheme 
college  or  hospital  of  King  James^  in  the  suburbs  of  i^tion^of^^ 
Colchester^  ought  to  reside  in  such  college  or  hospital,  hospital  of 
for  the  purpose  of  discharging  the  several  duties  of  hb  Co&nUr 

office;. and  that  it  should  be  referred  to  the  Master  to  jn^forthe 

future  appli- 
inquire  whether  there  was  a  fit  residence  in  the  college  or  cation  of  its 

hospital  for  such  master ;  and  if  the  Master  should  find  q^^^  ^* 

that  there  was  not,  then  it  was  declared  that  such  resi-  afternrards 

dence  ought  to  be   provided,  and  the  Master  was  to  Se  ichcipl 

review  his  scheme  with  reference  to  this  declaration.         <»™e  to  the 

conclusion 

The  cause  is  reported  upon  the  original  hearing  before  true'conttruo^ 
Sir  John  Leach^   and   upon  the   appeal   before    Lord  ^^^  ^^  ^^ 
Brougham^  in  2  Buss.  &  Mylne^  p.  717.,  where  the  sub-  foundation. 


and  of  the 


sta- 


stance  and  object  of  the  information,  the  letters  patent  P^  ®*  ^ 
of  King  James  I.,   and  the  laws  and   statutes  of  the  tutesofthe 
hospital,  together  with  the  substance  of  Sir  J.  LeacVs  ^ntcnded'^ond* 

decree,  are  fully  stated.  was  essential 

J      to  the  proper 
^     performance 
of  his  official  duties,  that  the  master  should  have  a  proper  residence  within  the 
hospi^l,  or  on  the  lands  belonging  thereto ;  and  a  reference  was  accordingly  di« 

idem 
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1886. 


Attoenbt- 

GSNEBAL 

V. 

Smtthiu. 


the  event  of  his  non-residence,  the  master  ought  to  pay 
to  a  curate  or  deputy,  if  required.  These  are  all  ques- 
tions especially  under  the  visitor's  jurisdiction,  with 
which  this  Court  has  no  right  to  interfere.  So  far, 
therefore,  as  they  involve  matters  connected  with  the 
master's  official  situation  as  head  of  the  college,  they 
are  to  be  settled  by  the  personal  interposition  of  the 
Lord  Chancellor,  the  visitor  specially  appointed  by  the 
charter ;  so  far  as  they  relate  to  his  ecclesiastical  func- 
tions, as  incumbent  of  St  Marj/s  in  Colchester^  they 
must  be  regulated  by  the  ordinary.  Ca$e  of  St.  John^s 
College,  Cambridge  {a),  Attomey-General  v.  Price{b),  -A- 
tomey-General  v.  Middleton  (c),  Attorney-General  v.  The 
Earl  of  Clarendon  {d)y  Attorney-General  v.  Dixie  (e),  TJie 
BerJchampstead  School  Case  {g).  Even,  however,  if  the 
Court  had  a  discretionary  power  to  interpose,  the  present 
is  not  a  case  in  which  the  Court  ought  to  exercise  it. 
Why  should  it  not  be  left  to  the  Lord  Chancellor  as 
visitor,  sitting  in  cameri,  to  dispense  with  or  enforce 
residence  as  he  shall  approve,  according  to  the  exigency 
of  times  and  circumstances  ?  No  special  case  is  made 
to  shew  that  residence  is  proper,  much  less  indispens- 
able, or  that  the  charity  and  its  property  have  been  in 
any  respect  prejudiced,  in  consequence  of  the  non-resi- 
dence of  the  master.  No  one  has  addressed  any  com- 
plaint or  remonstrance  on  the  subject  to  the  visitor; 
although,  in  point  of  fact,  the  master  has,  for  a  great 
number  of  years,  ceased  to  reside  in  Colchester,  or  its 
neighbourhood,  and  no  official  residence  is  provided  for 
him  there. 


Sir  W.  Home  and  Mr.  O.  Anderdon,  for  the  relators, 
and  the  Solicitor-General  and  Mr.  fVray,  for  the  Crown, 

contended 


(a)  4  Mod.Q35.  Duke, 245. 

(b)  5Mk.lQ8. 

(c)  2  Fm.  ten.  337. 


(rf)  17  Ves.49l. 
(e)  15  res.  619. 
ig)  2  Vei.  4-  B.  134. 
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contended  that  the  order  was  substantially  right)  although  1 886. 

it  had  perhaps  gone  further  than  was  necessary,  in  ^J^"^^^^"^*^ 

directing  that  a  residence  should  be  provided  for  the  General 

master  within  the  precincts  of  the  hospital.  ^' 


The  LoRO  Chancellor.  jVbv.  ss. 

Tlie  real  question  raised  by  the  appeal  was,  whether 
the  master  ought  or  ought  not  to  reside,  and  whether 
part  of  the  charity  funds  ought  or  ought  not  to  be 
applied  towards  providing  a  residence  for  him. 

The  information  charged  that  the  master  did  not 
reside,  but  prayed  no  relief  upon  that  subject ;  it  prayed, 
however,  that  a  scheme  might  be  approved  for  the  future 
support  and  maintenance  of  the  poor. 

The  Defendant,  by  his  answer,  admitted  that  he  did 
not  reside. 

The  decree,  as  corrected  by  Lord  Brougham  upon  the 
appeal,  is  confined  to  declaring  the  right  to  the  50002. 
received  from  the  barrack  department,  and  to  a  scheme 
for  the  due  regulation  of  the  charity  and  the  manage- 
ment of  the  estate.  The  Master,  by  his  report,  approved 
of  a  scheme,  which  is  silent  as  to  the  residence  or  non- 
residence  of  the  roaster  of  the  college ;  but  which  pro- 
vides, by  the  fiflh  article,  that  in  case  the  master  shall 
be  non-resident,  or  incapable  of  performing  his  ecclesi'- 
astical  duties  (not  referring  to  any  duties  as  master  of 
the  college),  75/.  per  annum  shall  be  paid  by  him  to  a 
resident  curate,  for  the  performance  of  those  duties. 

Upon  the  cause  coming  on  for  further  directions  at 
the  Rolls,  the  Court  made  an  order  declaring,  &c*  [His 

Lordship 
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Attoknby- 
Gemseal 

SafTTHIM. 


Lordship  here  stated  the  substance  of  Lord  Langdal^s 
order,  and  continued : — ] 

In  the  principle  which  is  the  foundation  of  this  decla- 
ration and  direction  of  the  Master  of  the  Rolls,  I 
entirely  agree.  I  have  no  doubt  whatever  that  the 
non-residence  of  the  master  is  an  abuse.  I  mean,  that 
it  is  inconsistent  with  the  object  of  the  appointment,  and 
incompatible  with  the  duties  of  the  office.  In  the 
reasons  I  shall  give,  I  do  not  intend  to  express  any 
opinion  whether  the  present  master  may  or  may  not 
have  any  sufficient  excuse  to  entitle  him  to  qpecial 
exemption  from  this  general  rule. 

The  endowment  is  for  the  support  of  the  coll^;e,  and 
of  the  master  and  poor  who  shall  exist  and  be  main- 
tained in  the  same.  The  master  is  appointed,  that  the 
property  of  the  college  may  be  better  governed  and 
expended.  He  is  to  have  the  cure  of  souls  of  &.  Man/s. 
He  is  to  celebrate  divine  service,  to  preach,  and  to 
administer  the  sacrament,  by  himself  or  some  sufficient 
minister,  or  curate.  The  poor  are  to  receive  525. 
per  annum  each,  through  the  hands  of  the  master  of 
the  college  or  his  assignees.  He  is  to  have  power  to 
elect  and  remove  the  poor.  The  revenues  are  to  be 
applied  for  the  support  of  the  master  and  poor  of 
the  college,  and  for  the  support,  maintenance,  and 
repairs  of  the  houses,  tenements,  and  possessions  of  the 
coUege. 

By  the  laws  and  statutes  made  in  pursuance  of  the 
powers  given  by  the  charter,  the  master  is  to  keep  and 
maintain  all  the  houses  and  buildings  of  the  hospital 
well  and  sufficiently  repaired,  so  that  they  may  be  fit 
and  convenient  ^^  the  habitation  of  the  master  a$idpoor. 
He  is  to  provide  a  strong  chest,  to  stand  in  the  koipiial 

house 
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iouse  bdoiKing  to  the  master.    The  poor  are  to  be  ob»>  18S6. 

dient  to  the  master:  they  arc  not  to  be  absent  from  ^^^^^^''^ 

tbeir  rendences,  or  to  take  any  lodger  into  their  hoaaeSf  Gm eeal 
withoat  the  licence  of  the  master  or  his  deputy. 

That  the  authors  of  this  charter,  and  of  these  laws 
and  statutes,  considered  that  the  master  was  to  be  re- 
sideol^  is,  I  think,  abundantly  clear.  Duties  of  personal 
trust  and  confidence  are  imposed,  and  a  residence  it 
provided.  All  this  manifestation  of  intention,  however, 
is  said  to  be  superseded,  because  the  charter  alludes 
to  the  sacrament  being  possibly  administered  by  some 
other  minister  or  curate,  although  it  does  not  allude 
to  any  deputy  for  any  other  purpose,  and  because  the 
statutes  provide  that  the  master  may  depute  to  another 
the  power  of  giving  licence  to  the  poor  to  absent  them- 
sdves  from  their  houses. 

If  any  thing  were  wanting  to  confirm  the  evidence  of 
intention  that  the  master  should  reside,  it  would  be  the 
permitting  a  deputy  to  be  employed  in  those  two  duties 
only,  out  of  the  many  which  are  imposed  upon  the 
master.  The  meaning  clearly  is,  that  if  the  master 
should  be  prevented  from  personally  administering  the 
sacrament,  he  must  find  another  minister  to  perform 
that  duty,  so  that,  at  all  events,  it  may  be  performed ; 
and  that  the  master  may  depute  to  another  the  power  of 
giving  leave  of  absence,  for  a  day,  to  the  poor,  who 
would  otherwise,  in  the  accidental  absence  of  the  mas* 
ter,  be  incapable  of  leaving  their  residence.  Upon  this 
point  I  have  no  doubt,  and  this  is  the  whole  substance 
of  the  appeal. 

If,  then,  the  master  is  to  reside,  it  is  clear  that,  in  ad- 
ministering the  funds,  the  first  object  will  be  to  provide 
a  proper  residence  for  him.     What  has  become  of  the 

residence 
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Attobnxy- 
General 

V, 
SMYTBUi. 


residence  which  once  existed  does  not  appear,  and, 
indeed,  it  does  not  appear  that  there  is  not,  at  this  mo- 
ment, a  proper  residence.  I  think,  therefore,  that  the 
inquiries  upon  this  subject  are  properly  directed ;  bat  to 
enable  the  Court  to  act  upon  the  result  of  those  inqui- 
ries, I  think  that  the  Master  should  inquire  what  will  be 
the  best  mode,  and  what  will  be  the  expense,  of  provid- 
ing such  a  residence,  and  in  what  manner,  and  oat  of 
what  funds,  such  expence  ought  to  be  borne. 

The  only  doubt  I  have  had  upon  the  order  at  the 
Rolls,  is  with  respect  to  the  declaration  which  pre&cea 
this  inquiry ;  and  I  think  the  object  may  be  correctly 
obtained  by  some  alteration  in  that  part  of  the  order. 

This  college  is  a  corporation,  with  a  visitor  appointed 
by  the  charter,  who  is  to  inspect  and  visit  the  college^ 
and  the  master  and  poor,  and  the  state,  order,  and 
government  of  the  college.  To  call  the  master  into  re- 
sidence, if  improperly  absent^  to  hear  and  judge  of  the 
excuse  he  may  make  for  his  non-residence,  are  properly 
the  duties  of  the  visitor. 


For  this  the  cases  of  Attomey^General  v.  Middle^ 
ton  (a),  Attoniey'Genercd  v.  Price  (J),  The  Case  of  Berk'- 
hampstead  School  (c),  are  sufficient  authorities ;  and  the 
general  rule  is  assumed  in  Ationiey^General  v.  Dixie  (d)* 
It  is  true,  that  the  declaration  of  the  Master  of  the 
Rolls  is  only  introductory  to  the  inquiries  respecting 
the  house  for  the  master ;  but  I  think  it  assumes  more 
of  the  character  of  a  declaration  of  a  duty  than  is  neces« 
sary  for  that  purpose. 

The 


(a)  2  Ves,  sen,  327. 
285. 

(h)  5  Atk.  108. 


Dvke,  (c)  2  Vet.  Sf  B,  134. 

[d)  15  Vet,  519. 
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The  Master  has,  in  his  report,  confined  his  scheme, 
and  I  think  properly,  to  the  distribution  of  the  revenues 
of  the  charity ;  and  the  reference  back,  as  to  the  master's 
residence,  does  not  extend  the  character  of  the  scheme 
in  this  respect. 


1836. 


Attobney- 
Gensral 

Smythus. 


Another  objection  to  the  declaration  is,  that  the  state 
of  the  cause  hardly  authorises  it.  The  cause  comes 
before  the  Court  simply  upon  the  scheme,  confined,  as 
I  have  before  said,  to  the  application  of  the  revenues. 
It  was  objected  that,  as  the  non-residence  had  been 
put  in  issue  by  the  pleadings,  and  the  decree  had  not 
taken  any  notice  of  it,  the  Court  could  not  act  upon 
that  point  on  further  directions.  Had  the  object  of 
the  declaration  been  to  establish  a  right,  or  to  impose  a 
duty,  the  observation  would,  I  think,  have  had  much 
weight;  but  it  is  clearly  competent  to  the  Court,  in 
settling  a  scheme,  to  provide  a  residence  for  the  master, 
the  Court  having  come  to  the  conclusion  that  the  duties 
of  the  master  require  his  residence. 

Another  objection  to  the  declaration  is,  that  it  throws 
the  obligation  of  residence  upon  the  construction  of 
the  charter,  whereas  I  should  rather  make  it  rest  upon 
the  nature  of  the  duties  to  be  performed.  I  think, 
therefore,  that  it  will  be  more  correct  in  every  respect, 
and  more  fair  towards  the  master,  to  omit  the  declare 
ation,  and  to  state  as  the  ground  of  the  inquiries,  that 
it  appears  from  the  foundation,  and  from  the  laws  and 
statutes,  that  a  residence  for  the  master  was  intended, 
and  that  such  residence  is  necessary  for  the  proper  per- 
formance of  the  duties  of  the  master ;  and  then  to  direct 
the  inquiries. 

If  it  be  proper  that  themastefi*  should  reside,  it  is 
obviously  a  proper  application  of  the  funds  to  provide 
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a  residence  for  him ;  but  the  Master  should,  I  think, 
inquire  and  report  what  will  be  the  expense  of  pro- 
viding a  proper  residence,  and  in  what  manner,  and 
oat  of  what  fund,  it  ought  to  be  defrayed. 

The  order  ought,  I  think,  to  be  altered  in  this  man- 
ner :  — <  ^^  That  the  fifth  article  of  the  scheme  contained 
in  the  Master's  report,  seeming  to  assume  that  the  master 
of  the  college  or  hospital  might  be  non<*resident,  and  it 
appearing  to  the  Court  that  it  was  intended  by  the  char- 
ter, and  by  the  laws  and  statutes  of  the  charity,  and  that 
it  is  essential  to  the  proper  performance  of  the  duties  of 
the  master  of  the  college  or  hospital,  that  there  should 
be  a  proper  residence  for  the  master  within  the  college 
or  hospital,  or  the  lands  belonging  thereto;  let  it  be 
referred  back  to  the  Master  to  review  his  report  in 
respect  of  the  matters  aforesaid,  and  let  the  Master 
inquire  and  state  to  the  Court  whether  there  is  ia  the 
college  or  hospital  a  fit  residence  for  the  master ;  and 
in  case  the  Mdster  shall  find  that  there  is  not,  then 
let  the  Master  inquire  in  what  manner  it  is  proper  that 
such  residence  should  be  provided  for  the  master  within 
the  college,  or  upon  the  lands  belonging  thereto,  and 
what  sum  of  money  it  will  require  to  provide  such  resi- 
dence,  and  in  what  manner,  and  out  of  what  fund  or 
fimds,  such  sum  ought  to  be  raised ;  and  let  the  Master 
state  any  special  circumstances  with  respect  to  any  of 
such  matters.** 


The  Appellant  has  in  substance  failed  in  his  appeal. 
He  cannot,  therefore,  have  the  costs  of  it  out  of  the 
fund ;  but,  under  the  circumstances,  I  do  not  think  he 
ought  to  pay  the  costs  of  the  other  parties*  Their 
costs  must  come  out  of  the  fund,  as  the  other  costs  of 
the  cause. 
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BETWEEN 

JUSTINIAN  VERNON  -  -     Plaintiff; 

AND 

JOHN  VERNON,  JAMES  NEWMAN,  and  WIL- 
LIAM ERASER,  WILLIAM  MAXWELL 
ALEXANDER,  CLAUD  NEILSON,  and  BOYD 
ALEXANDER        -  -  -    Defendants.      Feb.  5, 4. 

nnHE  bill  stated  that  John  Vernon^  formerly  of  Bark^  Where  two 
"*-    ing  in  Essex^  and  of  Vemons  in  the  Island  of  An-  Itatcments  are 
tigua^  by  his  will,  dated  the  80th  of  Aiigust  1765,  devised  made  in  ■  bill, 
all  his  real  estate  in  Antigua^  together  with  the  negroes,  ig  entitled, 

buildings,  "ponde- 
°      murrefyto 
adopt  that  which  is  most  against  the  Piaintiflfs  interest. 

It  appeared  by  the  statements  made  in  a  bill«  that  m  September  1 794,  a  father, 
tenant  lor  life,  and  his  eldest  son,  tenant  in  tail,  of  a  plantation  and  slaves,  subject 
to  a  lease,  suffered  a  recovery,  and  limited  the  property  to  the  father  for  life,  with 
remainder  to  the  son  for  life,  with  remainder  to  tne  son's  first  and  other  sons  in 
tail.  The  bill  then  stated,  that  in  the  vear  1794,  not  specifying  at  what  part  of 
the  year,  the  lessee  removed  some  of  tne  slaves  to  a  plantation  which  belonged  to 
himself,  and  then  sold  that  plantation  with  the  slaves  upon  it ;  and  that  afterwards, 
while  the  father  was  still  living,  the  lessee,  having  represented  to  the  son  that  there 
was  some  difficulty  in  distinguishing  the  slaves  which  belonged  to  the  settled  estate 
from  those  which  were  the  property  of  the  lessee,  prevailed  upon  the  son  to  give 
bim  a  deed  of  indemnity  against  his  (the  son's)  claims,  in  respect  of  the  slaves  so 
removed  and  sold;  and  the  bill  stated  that  the  son  was  at  the  time  wholly  ignorant 
of  the  nature  and  extent  of  the  sale,  and  of  the  circumstances  stated  by  the  lessee: 

Held,  that  upon  these  statements,  a  Defendant  was  entitled,  for  the  purposes  of 
a  demurrer,  to  infer  that  the  removal  of  the  slaves  took  place  before  the  month  of 
September  1794,  and  while  the  son  was  still  tenant  in  tail;  and  that  tlie  son  was 
cognizant  of  their  removal  at  the  time. 

Where  a  bill  had  set  forth  the  limitations  of  a  settlement  in  such  manner  as  to 
shew  that  the  Plaintiff's  father,  who  was  still  living,  was  tenant  for  life,  with  remain- 
der to  the  Plaintiff  as  tenant  in  tail ;  but  subsequent  parts  of  the  bill  had  spoken  of 
the  father  as  tenant  in  tail,  and  of  the  Plaintiff  as  heir  in  tail :  Held,  that  the  Defend- 
ant was  entitled,  on  demurrer,  to  consider  that  the  Plaintiff  had  merely  stated  himself 
to  be  issue  in  tail,  in  which  character  he  would  have  no  right  to  institute  the  suit. 

A  demurrer  for  want  of  parties  and  for  want  of  equity  was  allowed,  and  the  Plain- 
tiff appealed,  but  admitted,  at  the  bar,  that  the  bill  was  defective  for  want  of  parties. 
The  Lord  Chancellor  expressed  strong  disapprobation  of  the  appeal,  as  tne  only 
question  could  be  whether  the  old  bill  should  be  amended  or  a  new  bill  be  filed. 

Amendment  permitted  in  a  case  in  which  the  Court  had  reason  to  believe  that 
allegations,  upon  the  ground  of  which  a  demurrer  had  been  allowed,  had  crept  into 
the  bill  by  accident. 
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buildings,  and  stock  thereon,  or  to  the  same  belong- 
ing or  appertaining,  (subject  to  and  chargeable  with  the 
annuities  thereinafter  bequeathed,)  to  his  son  James 
Vernon^  for  life;  with  remainder  to  trustees,  to  preserve 
contingent  remainders;  with  remainder  to  the  use  of 
James  Vernon  s  first  and  other  sons,  successively,  in  tail ; 
with  remainder  to  the  use  of  trustees  therein  named  for 
the  term  of  500  years,  upon  trust  to  raise  SOOO^  for  the 
daughter  or  daughters  of  James  Vernon  ;  with  remainder 
Co  the  use  of  the  testator's  son,  John  Joseph  James  Vernon^ 
for  life ;  with  remainder  to  trustees,  to  preserve,  &c. ; 
with  remainder  to  the  use  of  the  first  and  other  sons  of 
John  Joseph  James  Vernon^  successively,  in  tail;  with 
remainder  to  trustees  for  500  years,  to  raise  3000/.  for 
the  daughters  of  John  Joseph  James  Vernon;  with  re- 
mainder over  in  moieties  to  the  daughters  of  the  testator, 
and  their  issue ;  with  the  ultimate  remainder  to  the  tes- 
tator's right  heirs. 


The  bill  then  stated,  that  the  testator  John  Vernon 
died  on  the  19th  o{  September  1765,  leaving  his  two 
sons,  James  Vernon  and  John  Joseph  James  Vernon,  sui^ 
viving;  and  that,  immediately  on  the  decease  of  the 
testator,  James  Vernon  entered  upon  the  devised  estate^ 
and  received  the  rents ;  and  that  afterwards,  and  on  or 
about  the  14th  of  August  17 69,  James  Vernon  died,  with- 
out issue,  and  the  estate  and  premises  descended  to  and 
became  vested  in  John  Joseph  James  Vernon,  under  the 
limitations  contained  in  the  will ;  and  that  he,  thereupon, 
entered  upon  the  estate,  and  received  the  rents. 


The  bill  then  stated,  that  by  a  common  recovery 
suffered  before  his  Majesty's  Justices  of  the  Court  of 
Common  Pleas  at  Westminster,  in  pursuance  of  an  act 
of  assembly  of  the  Leeward  Caribbee  Islands,  passed  in 
the  fourth  year  of  Queen  Anne,  and  by  indentures  of 

lease 


CASES  IN  CHANCERY. 


147 


lease  aad  release  of  the  1st  and  2d  of  September  1794, 
in  which  the  conveying  parties  were  John  Joseph  James 
Vernon  and  the  Defendant  John  Vernon  his  eldest  son, 
«t  certain  estate  or  plantation  in  Antigua^  which  had 
lieloaged  to  the  testator  John  Vernon^  and  also  the 
following  slaves  used  in  the  same  plantation  and  thereto 
lielonging^  and  the  issue  and   increase  of  the  female 
slaves,  that  is  to  say ;  [here  followed  the  names  of  the 
slaves;]  and  also  all  and  every  such  other  slave  and 
slaves  as  then  belonged  to  the  said  plantation,  and  the 
progeny  of  the  females,  by  whatsoever  name  or  names 
called  or  known,  were  limited  and  settled  to  the  use  and 
intent  that  the  Defendant  John  Vernon  should,  during 
the  joint  lives  of  his  father  and  himself,  receive  an  annuity 
of  25<M.;  with  a  limitation  to  Bcmdal  Andrews  Bnd  Thomas 
WUson^  as  trustees,  for  700  years,  to  raise  certain  sums 
of  money  for  certain  parties  therein  mentioned ;  and 
subject  thereto,  to  the  use  of  John  Joseph  James  Vernon 
for  life;   with  remainder  to  William  Cross  and  John 
SenieTj  and  their  heirs,  during  the  life  of  John  Joseph 
James  Vetiion,  as  trustees  to  preserve  contingent  remain-* 
ders ;  with  remainder  to  the  use  and  intent  that  Han^ 
nahj  the  wife  of  John  Joseph  James  Vernon,  should 
receive  an  annuity  of  50L  during  her  life,  if  she  continued 
so  long  unmarried ;  and  subject  thereto,  to  the  use  and 
intent  that  Andrews  and  Wilson^  as  trustees,  should  re- 
ceive 200/.  per  annum  for  the  brothers  and  sisters  of 
the  Defendant  John  Vernon  ;  with  remainder  to  the  De- 
fendant John  Vernon  for  life ;  with  remainder  to  Cross 
and  Santer  and  their  heirs,  as  trustees  to  preserve,  &c« ; 
With  remainder  to  the  use  <^thejirst  son  of  the  Defendant 
John  Vernon  in  tail  male  ;  with  remainder  to  the  use 
of  the   second,  third,   fourth,  fifth,   and  every  other 
son  of  the  body  of  the  Defendant  John  Vernon  in  tail 
nude,  successively ;  with  several  remainders  over  men- 
tioned in  the  bill ;  and  with  the  ultimate  remainder  to 
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1837*       the  Defendant  John  Vernon  in  fee.     The  bill  stated  that 
\i^^^^^     the  indenture  of  release  contained  a  power  for  the  De- 

Vernon  ^ 

r.  fendant  John  Vernon  to  grant  leases  of  the  premises 

for  any  term  not  exceeding  fourteen  years;  so  as  no 
clause  in  any  such  lease  should  give  power  of  com- 
mitting waste,  or  exempt  from  punishment  for  com- 
mitting waste. 

The  bill  then  stated,  that  by  an  indenture  of  lease, 
dated  the  Slst  o{  January  1 785,  and  made  or  mentioned 
to  be  made  between  John  Joseph  James  Vernon  of  the 
one  part,  and  Justinian  Casamajor  of  the  other  part, 
after  reciting  a  previous  lease  by  John  Joseph  James 
Vernon  to  Casamajor  of  the  plantation  and  slaves,  made 
in  1771,  for  a  term  of  years  which  would  expire  on 
the  1st  of  August  1784,  John  Joseph  James  Vernon  de- 
mised to  Casamajor  all  the  aforesaid  plantation  and 
premises,  with  their  appurtenances ;  and  also  all  the 
slaves  and  cattle  mentioned  in  the  schedule  thereto 
annexed,  with  the  issue  to  be  thereafter  born  and  bred 
of  the  females  of  the  same  slaves  and  cattle,  with  the 
appurtenances ;  to  hold  from  the  1  st  of  August  then  last, 
for  fourteen  years,  at  the  yearly  rent  of  1500/.,  and  under 
and  subject  to  the  covenants  and  agreements  therein 
contained,  and  on  the  part  of  the  lessee  or  assignee  of 
the  same  premises  to  be  kept,  observed,  and  performed. 

Tlie  bill  stated,  that  it  was  covenanted  and  provided  by 
the  lease,  that  Casamajor  should  surrender  and  yield  up 
to  John  Joseph  James  Vernon^  or  the  person  or  persons 
entitled  to  the  same,  such  of  the  thereby  demised  slaves 
with  their  issue,  as  then  were  or  should  be  at  that  time 
living ;  and  in  case  of  any  of  the  demised  slaves  dying 
during  the  continuance  of  the  term,  that  Casamajor^  his 
heirs,  executors,  administrators,  and  assigns  should  buy 
other  negroes,  and  place  them  upon  the  thereby  de- 
mised 
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raised  premises,  in  the  room  of  those  dying,  within  1837. 
two  calendar  months  next  after  the  death  of  the  slaves 
so  dying,  or  as  soon  after  as  possible,  of  the  like  age, 
sex,  quality,  employment,  and  business,  or  as  near  as 
possible;  upon  pain  of  forfeiting  to  John  Joseph  James 
Vernon^  or  the  person  or  persons  entitled,  double  the 
value  of  the  slaves  dying,  according  to  the  price  men- 
tioned in  the  schedule;  and  that  CasamajoTy  his  ex- 
ecutors, administrators,  and  assigns,  should,  after  the 
expiration  or  other  sooner  determination  of  the  term, 
surrender  and  yield  up  to  John  Joseph  James  Ver^- 
noHj  or  the  person  or  persons  entitled  to  the  premises 
demised,  as  many  of  the  demised  slaves  and  issue 
of  the  females  as  should  be  then  living,  together  with 
such  negro  slaves  as  should  be  purchased  and  placed 
upon  the  demised  premises  in  the  room  of  those  dying, 
together  with  the  issue  of  such  new  purchased  slaves ; 
and  that  all  the  new  purchased  slaves  should  be  con- 
sidered as  purchased  for,  and  should  be  duly  conveyed 
to  John  Joseph  James  Vernon^  or  the  person  or  persons 
entided  after  his  death  to  the  said  premises :  and  that 
Casamajor^  his  executors,  administrators,  or  assigns, 
should  not,  during  the  term,  dispose  of,  sell,  carry  off,  or 
attempt  to  carry  oft*  from  the  Island  of  Antigua^  any  slave 
or  slaves  thereby  demised,  or  any  of  the  slaves  so  to  be 
purchased,  or  any  of  the  issue  thereof,  upon  pain  of 
forfeiting  to  John  Joseph  James  Vernon^  or  the  person 
or  persons  entitled  after  his  death,  double  the  value  of 
the  slaves  so  disposed  of  or  carried  off,  over  and  above 
the  value  of  such  slaves  by  appraisement,  if  dead.  The 
lease  was  stated  to  contain  also  an  agreement  for  a  new 
valuation  of  the  slaves  at  the  expiration  or  other  sooner 
determination  of  the  term,  and  for  payment,  on  either 
ude,  of  the  amount  of  any  difierence  between  the  then 
value  and  the  present  value. 
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18S7.  The  bill  then  stated,  that  during  the  continuance  of 

the  said  several  demises  or  indentures  of  lease,  the  num- 
ber and  value  of  the  slaves  on  the  plantation  was  greatly 
augmented,  both  by  the  issue  of  those  demised  with 
the  plantation,  and  by  the  issue  of  such  as  were  from 
time  to  time  purchased  by  Casamajcr^  to  supply  the 
place  of  those  dying  or  becoming  disabled,  pursuant 
to  the  covenants  in  the  several  indentures  of  lease 
contained. 

The  bill  then  stated,  that  all  the  said  slaves,  and  the 
issue  and  increase,  as  well  from  the  slaves  so  originally 
demised,  as  from  those  purchased  in  pursuance  of  the 
covenants  in  the  several  indentures  of  lease  contained^ 
in  the  stead  of  such  as  were  dead  or  disabled,  being 
either  directly  descended  from  the  slaves  originally  be* 
longing  to  and  located  upon  the  estate,  or  placed  in  the 
stead  of  those  dying  or  disabled,  became  and  were 
attached  to,  and  a  part  of  the  freehold  and  inheritance 
of  the  plantation,  and  subject  to  the  limitations  in  the 
indenture  of  settlement  of  the  2d  of  September  1794 
contained,  and  incapable,  by  the  laws  of  the  island  of 
Antigua^  of  being  severed  from  the  inheritance,  or 
alienated  or  removed  from  off  the  plantation. 

The  bill  then  stated,  that  by  an  indenture  of  lease 
dated  the  1st  o(  Atigust  1798,  and  made  between  John 
Joseph  James  Vernon  of  the  one  part,  and  Justinian 
Casamajor  of  the  other  part,  in  consideration  of  the 
surrender  of  the  lease  of  the  31st  of  January  1785, 
John  Joseph  James  Vernon  demised  to  Casainqjor  the 
before  mentioned  plantation,  and  all  implements  of 
planting  and  husbandry,  and  all  the  surviving  slaves  and 
cattle  mentioned  in  the  schedule  thereto  annexed,  being 
the  same  schedule  as  had  been  annexed  to  the  leases  of 
1771  and  1785,  with  the  issue  already  born  or  thereafter 
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to  be  born,  of  the  females  of  the  same  surviving 
slaves  and  cattle,  or  of  the  slaves  or  cattle  which  had 
died  since  the  date  of  the  indenture  of  lease  of  1785  ; 
and  of  the  slaves  and  cattle  which  had  been  purchased 
in  pursuance  of  the  said  indentures  of  lease,  in  the  stead 
of  those  tbtC  had  died,  with  their  appurtenances ;.  to 
hold  from  the  1st  o{  August  then  last,  for  fourteen  years, 
determinable,  as  therein  mentioned,  at  the  yearly  rent  of 
160€L;  and  that  it  was  thereby  declared  and  agreed, 
thai  St  the  expiration  or  other  sooner  determination  of 
die  term,  Casamajory  his  executors,  administrators,  or 
assigns,  should  leave^  surrender,  and  yield  up,  to  John 
Jcmeph  James  Vernon^  or  the  person  or  persons  entitled 
to  tbe  premises,  242  negroes  and  mulatto  or  other  slaves, 
being  the  same  number  as  were  mentioned  in  the  sche- 
dule thereto  annexed,  to  have  been  upon  the  plantation 
at  the  time  of  the  granting  of  a  certain  original  lease  in 
the  year  1755 ;  which  slaves,  so  to  be  left,,  should  be  of  the 
like  ages,  sex,  condition,  employment,  business,  strength, 
force,  and  quality,  as  those  mentioned  in  the  same  sche- 
dule were  at  the  time  of  granting  tbe  lease  of  1755 ;  and 
the  remainder  of  the  negroes,  or  other  slaves  who  should 
be  upon  the  said  plantation,  at  the  end  or  other  sooner 
determination  of  the  term,  over  and  above  the  slaves  to 
be  left  thereon,  should  be  removed  by  Casamajor^  his 
executors,  administrators,  or  assigns;  and  that  Casa^ 
meffOTy  his  heirs,  executors,  administrators,  or  assigns, 
would,  at  the  end  or  sooner  determination  of  the  term, 
duly  convey  the  242  slaves  so  to  be  left  upon  the 
plantation,  or  such  of  them  as  should  not  be  the  slaves 
upon  and  belonging  to  the  plantation  at  the  time  of  the 
original  lease  of  1 755,  and  mentioned  in  the  said  sche- 
dule as  the  issue  or  offspring  of  such  last-mentioned 
slaves,  to  the  trustees  of  the  settlement  of  the  2nd  of 
September  1794,  to  the  uses  and  upon  the  trusts  limited 
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1837.       and  declared  by  that  settlement,  free  from  all  incum- 

tT^^^^    '  brances. 
Vebnon 

£aNON.  rpj^^  jjjji  jjigggj  ^ji^  the  covenant  respecting  the 

surrender  of  the  number  of  242  slaves,  at  the  end  or 
other  sooner  determination  of  the  last-mentioned  lease, 
was  contrary  to  the  terms,  conditions,  and  limitations, 
contained  in  the  settlement  of  the  2d  o(  September  1794* 

The  bill  then  stated,  that  previous  to  the  execution  of 
the  last-mentioned  lease  of  the  1st  of  August  1798,  that 
is  to  say  in  the  year  1794,  Casamajor  removed  a  large 
number,  exceeding  in  amount  forty-nine,  of  the  slaves 
so  demised  with  the  estate,  and  belonging  to  and  located 
upon  and  entailed  with,  the  estate  of  Vemons,  from  off 
the  estate  of  Vemons  to  another  estate  called  Hawksbill^ 
in  the  island  of  Antigua^  then  belonging  to  or  in  the 
occupation  of  Casamajor^  and  placed  them  on  the  last- 
mentioned  estate;  and  that  such  removal  was  made 
without  the  knowledge,  concurrence,  or  consent,  of  John 
Joseph  James  Vernon^  and  was  expressly  contrary  to,  and 
in  direct  breach  of  the  covenants  contained  in  the  lease 
of  1785,  and  to  the  settlement  of  the  2nd  of  SeptenAer 
1794,  and  was  an  act  of  waste  and  spoliation  on  the  part 
of  Casamajor, 

The  bill  then  stated,  that  by  a  lease  dated  the  31st  of 
October  1808,  and  made  between  John  Joseph  James 
Vernon  of  the  first  part,  the  Defendant  John  Vernon  of 
the  second  part,  and  Justinian  Casamajor  of  the  third 
part,  for  the  considerations  therein  mentioned,  John 
Joseph  James  Vernon  demised,  and  the  Defendant  John 
Vernon  confirmed,  to  Casamajor^  all  the  plantation,  with 
the  slaves  and  appurtenances;  to  hold  from  the  3l5t  of 
October  1808,  for  the  term  of  fourteen  years,  at  the 
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jrearly  rent  of  lOOO/.,  under  and  subject  to  the  covenants 
and  agreements  therein,  and  in  the  lease  of  the  1st  of 
August  1 798)  contained)  and  in  the  bill  before  stated. 

The  bill  then  stated,  that  the  slaves  so  illegally 
removed  from  the  estate  of  Vemons  by  Casamajor^  were 
not  brought  back  thither,  but  continued  and  were 
located  upon  the  estate  of  Hawksbill ;  and  that  the 
number  and  force  of  the  slaves  was  greatly  increased  by 
the  breeding  of  the  females. 

The  bill  further  stated,  that  on  the  29th  of  November 
1813,  Casamajor  contracted  with  Christopher  Punnett, 
of  the  island  of  St.  Vincent^  merchant,  for  the  sale  to 
him  of  the  plantation  of  Hawksbill^  together  with  108 
slaves,  including  and  comprising  the  slaves,  with  their 
issue,  or  the  survivors  of  the  slaves  or  their  issue,  so 
removed  from  off  the  plantation  of  Vemons  by  Casa^ 
nutfOTy  and  placed  by  him  upon  the  plantation  of  Hawks* 
billy  or  their  offsprings  and  the  issue  of  such  as  were 
dead.  And  the  bill  then  stated  a  deed  of  the  7th  of 
December  1815,  by  which  the  estate  of  Hawksbill  and 
the  108  slaves  were  conveyed  to  Punnett  in  fee. 

The  bill  further  stated,  that  some  time  after  the 
sale,  Punnett  caused  the  slaves  so  placed  on  the  plant*- 
ation  of  Horwksbill  by  Casamajor^  and  so  sold  there- 
with, with  their  respective  issue,  or  the  survivors  of 
such  slaves  and  their  respective  issue,  and  the  issue 
of  such  as  were  deceased,  to  be  removed  from  off  the 
estate  of  HawksbiU,  and  placed  on  an  estate  called 
Mttstique  in  St.  Vincent^s^  then  belonging  to  and  in  the 
possession  of  Punnett ;  and  that  the  slaves  so  removed 
from  off  the  estate  of  Hawksbill^  and  placed  on  the 
estate  of  Mustique^  became  located  on,  and  that  they,  or 
the  survivors  of  them,  with  their  issue,  and  the  respective 
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issue  of  such  as  are  deceased,  are  now,  and  have  ever 
since  tbe  said  removal,  been  located  on  and  formed  part 
of  the  estate  of  Mustique. 

The  bill  then  stated,  that  Casamqjor  continued  in  the 
possession  and  occupation  of  the  plantation  called  Ver* 
nonsy  and  in  receipt  of  the  produpe  and  profits  thereof^ 
under  the  last-mentioned  lease,  until  the  time  of  his 
decease,  which  took  place  on  or  about  the  13th  of  June 
1820,  having  first  made  his  will,  dated  the  i^nd  of  &p- 
tember  1816,  and  thereby  appointed  James  Newman^  and 
three  other  persons  mentioned  in  the  bill,  his  executors; 
and  that  his  will  was,  on  the  29th  of  August  1820,  proved 
in  the  proper  ecclestasticcJ  court  by  James  Newman^  who 
alone  acted  in  the  trusts  thereof. 


The  bill  then  stated,  that  John  Joseph  James  Vernon 
died  on  the  23d  oi  September  1823,  and  that  he  left  the 
Defendant  John  Vernon^  his  eldest  son,  and  heir  in  tail 
in  remainder  of  the  said  plantation  and  premises  under 
the  indenture  of  settlement  of  the  2d  oi  September  1794; 
and  that  thereupon  the  Defendant,  John  Vernon,  became 
possessed  of  and  entitled  to  the  estate,  plantation,  and 
premises,  subject  to  the  indenture  of  lease  of  tbe  31st 
of  October  1808,  and  to  the  receipt  of  the  rents  and 
profits  thereof. 

The  bill  further  stated,  that  shortly  after  the  death  of 
Casamajor^  James  Newman  alleged  and  represented  to 
John  Vernon,  that  there  were  doubts  as  to  the  identity 
of  divers  of  the  slaves  on  the  plantation,  and  alleged, 
contrary  to  the  fact,  that  it  might  be  that  some  of 
the  slaves  then  upon  the  estate  were  the  inheritance 
of  Casamajor;  and  that  the  identity  of  many  of  the 
slaves  could  not  be  ascertained;  and  that  upon  such 
representations  and  allegations,  Newmaii  persuaded  the 
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Defendant  John  Vernon^  as  heir  apparent  oljohn  Joseph  18S7. 
James  Vernon^  and  during  the  life  of  John  Joseph  James 
Vernon^  to  execute  to  him,  James  Newman,  a  deed  of 
indemnity  against  the  liabilities  and  claims  of  himy 
John  Vernon,  in  respect  of  the  slaves  so  removed  and 
sdkl  to  Pwmetty  and  on  account  of  which  the  real  and 
personal  estate  of  Casamqjor  might  become  liable  and 
answerable. 

The  bill  then  stated,  that  the  deed  of  indemnity  was 
made  on  the  27th  of  October  1 821,  between  the  Defend- 
ant Jdkn  Vernon  of  the  one  part,  and  James  Newman  of 
the  other  part;  and  that  John  Joseph  James  Vernon  was 
neither  a  party  to^  nor  acquainted  with  the  terms  and 
conditions  of  the  deed ;  and  that  the  same  was  wholly 
without  the  knowledge,  consent,  or  concurrence  of  John 
Joseph  James  Vernon. 

The  bill  then  stated,  that  the  Defendant  John  Vernon 
was,  at  the  time,  wholly  ignorant  of  the  nature  or  extent 
of  the  sale,  or  of  the  circumstances  stated  and  alleged 
by  Newman;  and  that  he  concurred  and  consented 
thereto,  solely  on  the  representation  and  request  of 
Newman* 

The  bill  then  stated,  that  Punnett  was  abroad,  beyond 
seas,  and  in  the  island  of  St.  Vincent^  out  of  the  juris- 
diction of  the  Court ;  and  that  William  Cross  died  in  the 
life'time  of  John  Santer,  and  that  John  Santer  had  since 
died ;  and  that  the  Plaintiff  was  unable  to  discover  who 
was  his  heir  at  law. 

The  bill  then  stated,  that  under  the  act  of  parliament 
for  the  abolition  of  slavery  (a),  Punnett  had  lately  pre« 
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ferred  a  claim  before  the  commissioners  for  awarding 
compensation  under  that  act,  for  all  the  slaves  on  the 
estate  called  Mustique  in  St.  Vincenfsy  including  the  sur- 
vivors of  the  slaves  so  removed  by  Casamajor  from  off 
the  estate  of  Vemofis^  and  placed  on  the  estate  of 
HawksbiUj  and  sold  in  manner  aforesaid  to  Punnett^  and 
their  issue  and  ofispring,  and  the  issue  and  offspring  o 
those  that  are,  since  the  said  sale,  deceased. 


The  bill  then  stated,  that  William  Fraser^  JVtlliam 
Marwell  Alexander^  Claud  Neilson^  and  Bm/d  Alexander, 
of  London^  merchants,  trading  as  Fraser,  Alexander, 
Neilson  and  Co.  claim  to  have  some  estate,  right,  or 
interest,  in  the  estate  of  Mustiquej  by  virtue  of  some 
mortgage  or  other  security  made  to  them  by  Punnett, 
long  subsequent  to  the  purchase  by  him  from  Casa^ 
major  of  the  negro  and  other  slaves  thereinbefore  par- 
ticularly mentioned,  the  nature  and  particulars  whereof 
they  refuse  to  discover;  and  that  Fraser,  Alexander, 
Neilson  and  Co.,  claim  to  have  some  interest,  in  respect 
of  the  said  mortgage  or  other  security,  in,  or  title  to,  the 
money  to  be  awarded  under  the  provisions  of  the  afore- 
said act  of  parliament,  in  lieu  and  compensation  for  the 
negro  and  other  slaves  upon  the  estate  of  Mustique, 


The  bill  further  stated,  that  tlie  Plaintiff  is  the  eldest 
son  and  heir  apparent  in  tail,  of  the  Defendant  Jofin 
Vernon,  and  as  such,  entitled  under  the  settlement  of  the 
2nd  oi  September  1794  to  the  said  plantation,  estate,  and 
premises  in  remainder,  immediately  expectant  on  the 
decease  of  his  father,  the  Defendant  John  Vernon,  to- 
gether with  the  negroes  and  other  slaves  thereon,  or  to 
such  compensation  for  the  same  as  should  be  awarded 
by  the  commissioners,  and  to  have  the  same  secured  for 
the  beitefit  of  the  inheritance  of  the  said  plantation, 
estate,  and  premises. 

The 
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Tbe  bill  then  stated,  that  the  Plaintiff  had  only  lately        IBS?. 
discovered  the  circumstance  of  the  removal  and  sale  to       \^^^^ 
Punnett ;  and  that  since  such  discovery,  the  Plaintiff      ^^  «• 
had   frequently  applied  to  Punnett  to   restore  all  the 
slaves  so  illegally  removed  and  sold  by  Casamajor^  and 
afterwards  removed  and  carried  away  by  Punnett^  or  the 
survivors  of  such  slaves  and  their  issue,  and  the  issue  of 
such  as  were  dead,  and  to  account  for  their  value ;  and 
that  the  Plaintiff  had  also  applied  to  Fraser^  Alexander^ 
Neilson  and  Co^  to  withdraw  their  claim  upon  or  in 
respect  of  the  said  slaves,  or  to  discover  the  nature  and 
title  thereof. 

The  bill  charged  that  Punnett  duly  signed  a  certain 
return,  containing  an  account  and  description  of  all  the 
slaves  belonging  to  him,  dated  the  6th  oi  June  1817, 
and  made  in  pursuance  of  the  act  of  parliament  of  the 
47  G.  3.,  for  the  abolition  of  the  slave  trade,  wherein  he 
enumerated  and  described  all  the  slaves  on  his  estate  at 
Mustique^  therein  called  the  Cheltenham  estate ;  and  that 
that  list  or  return  comprised  the  following  of  the  slaves 
so  illegally  sold  and  conveyed  with  the  plantation  and 
estate  of  Hawksbillj  by  Casamajor  toPunnetty  and  removed 
by  him  from  HwisksbiU  to  Mustique^  viz.  [here  followed 
the  names]. 

The  bill  then  charged,  that  the  remainder  of  the  slaves 
comprised  in  the  indenture  of  the  7th  of  December  1815, 
and  mentioned  or  included  in  the  return  so  made  by 
Ptmnettj  were  deceased,  or  had  been  removed  with  their 
issue  by  Punnett  from  off  the  estate  at  Mustique  ;  and 
that  such  removal  was  made  secretly  and  fraudulently, 
aiid  without  the  knowledge  or  consent  of  John  Joseph 
James  Vernon. 
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The  bill  then  charged,  that  the  remoYal  of  the  slaves  was 
contrary  to,  and  in  direct  breach  of  the  covenant  in  the 
lease  of  the  31st  of  January  1785,  and  was  a  fraud  upon 
John  Joseph  James  Vemonj  and  that  he  was  ignorant  oi^ 
and  did  not  know,  at  the  time  of  executing  the  leases  of 
the  1st  o[  August  1798,  and  the  31st  of  October  1808,  or 
at  any  time  after,  that  such  removal  of  slaves  from  Ver^ 
nons  had  taken  place;  and  that  the  Defendant  J(An 
Vernon  was  only  tenant  for  life^  expectant  on  the  decease 
of  John  Joseph  James  Vernon,  of  the  said  estate,  plant- 
ation, and  premises,  under  the  settlement  of  the  2nd  of 
September  1794,  and  had  no  power  or  authority  to  con- 
sent  to,  or  concur  in  the  removal,  or  to  confirm  or 
acquiesce  in  the  same. 


The  bill  then  charged,  that  the  sale  of  the  slaves 
so  removed,  or  their  issue,  was  wholly  illegal  and  void, 
and  that  the  same  ought  now,  as  far  as  regards  the  said 
slaves,  to  be  annulled  and  set  aside ;  and  that  both  Casa^ 
major  and  Punnett  well  knew  that  the  sale  was  fraudu- 
lent and  illegal. 


The  bill  then  charged,  that  John  Joseph  James  Vernon 
was  induced  and  persuaded  to  execute  the  lease  of  the 
1st  of  August  1798,  and  to  concur  and  agree  in  the 
covenant  therein,  for  the  restoration  of  only  242  slaves, 
upon  the  allegation,  then  made  by  Casamajor,  that  all 
the  slaves  above  that  number  were  his  property,  and 
had  been  purchased  by  him,  which  was  contrary  to 
the  fact,  such  slaves  being  either  the  increase  and  issue 
of  the  slaves  originally  upon  the  said  estate  and  plant- 
ation, or  the  issue  and  increase  of  those  bought  in  the 
room  and  stead  of  those  which  had  died  or  become 
disabled,  pursuant  to  the  covenant  contained  in  the  lease 
of  the  31st  oi  January  1785. 

The 
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The  bill  then  charged,  that  the  covenant  in  the  lease 
of  the  Ist  of  August  1798,  for  the  restoration  of  243 
slaves,  at  the  end  or  other  sooner  determination  of  the 
term  of  fourteen  years,  was  wholly  illegal  and  void,  both 
at  law  and  in  equity ;  and  that  all  the  slaves  which  were 
bom  or  brought  upon  the  estate,  during  the  several 
demises  to  Casamajor,  and  the  issue  thereof,  became  and 
were  attached  to,  and  a  part  of  the  freehold  and  in- 
heritance thereof,  and  were  incapable  of  being  legally 
severed  or  taken  therefrom. 
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The  bill  further  charged,  that  the  covenant  contained 
in  the  lease  of  the  Slst  oi  January  1785,  expressly  pro- 
vided and  declared,  that  no  removal  of  any  of  the  slaves 
on  the  estate  should  take  place  before  the  end  or  sooner 
determination  of  the  term  thereby  granted,  or  without 
the  same  being  surveyed,  valued,  and  appraised,  in 
manner  therein  mentioned ;  and  that  the  sale  to  PunneH 
by  CasamajoTi  was  in  breach  of  and  contrary  to  that 
covenant,  and  therefore  void  and  illegal. 

The  bill  then  charged,  that  no  such  valuation  or 
appraisement  did  or  hath  ever  since  token  place,  as  was 
so  covenanted  and  agreed  on,  by  and  between  the  pan- 
ties to  that  lease  \  and  that  the  deed  of  indemnity  of 
the  7th  of  October  1821,  was  only  personal,  and  could 
not  bind  the  Plaintiff's  interest  or  the  inheritance  of 
tbeestete. 

The  bill  lastly  charged,  that  Pmmett,  and  Fraser^ 
Alexander^  Neikon  and  Co.,  ought  to  be  injoined  from 
reoeiving  any  of  the  money  to  be  awarded  in  compens- 
ation for,  or  in  respect  of  the  several  slaves  on  the  estate 
at  Mustique. 
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The  bill  prayed,  that  the  deed  of  the  7th  of  December 
1815,  so  far  as  respected  the  conveyance  and  assignment 
of  the  slaves  therein  specified  and  comprised,  might  be 
declared  by  the  Court  to  be  fraudulent  and  void,  again5t 
the  Pia'mtiff,  and  the  inheritance  of  the  estate  of  VemonSf 
and  that  the  same  might  be  decreed  to  be  set  aside;  and 
that  an  account  might  be  taken  of  the  slaves  residing, 
attached  to,  or  located  upon  the  estate  of  Hawksbill^  at 
the  date  of  the  sale  thereof  by  Casamajor  to  Puntieii^  and 
of  their  value  at  the  time  of  such  sale;  and  that  an  accoant 
might  be  also  taken  of  all  the  issue  of  the  slaves  so 
sold  by  Casainajor  to  Ptmnetty  as  well  those  deceased 
as  those  surviving;  and  that  a  like  account  might  be 
taken  of  the  slaves  removed  from  the  estate  of  Hawks* 
bill  by  Punnett^  or  by  his  order,  or  on  his  account, 
and  placed  on  the  estate  of  Mustique  in  St.  Vincetifsj 
and  of  their  issue ;  and  that  a  like  account  might  be 
taken  of  the  slaves  now  remaining,  or  which  were  re- 
maining at  the  time  of  the  passing  of  the  aforesaid  act 
of  parliament,  upon,  or  were  claimed  by  Punnett  as 
belonging  to,  the  estate  of  Mustique  ;  and  that  the  full 
and  actual  value  of  all  such  slaves  so  purchased  from 
Casamajor^  with  the  estate  of  Hawksbillj  and  their  issue, 
and  the  value  of  the  slaves  so  subsequently  removed 
by  Punnett  from  the  estate  of  Hawksbill,  and  placed 
upon  the  estate  of  Mustique  in  St.  Vincent's^  and  their 
issue,  and  the  like  value  of  the  slaves  now  remaining 
upon  or  claimed  by  Punnett^  at  the  time  of  the  pass- 
ing of  the  act  of  parliament  might  be  ascertained ;  and 
that  the  full  amount  thereof,  when  ascertained,  might  be 
declared  by  the  Court  to  belong  to  and  form  part  of  the 
inheritance  and  possession  of  the  estate  of  Vemons^  and 
might  be  directed  to  be  paid  to  the  Plaintiii^  or  secured 
for  the  benefit  of  the  person  or  persons  entitled  to  the 
possession  of  the  estate  of  VemonSy  and  the  inheritance 
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thereof;  and  that  all  sums  of  money  now  awarded,  1837* 
or  to  be  hereafter  awarded,  to  Punnett^  in  compensation  vbbnom 
for  any  of  the  slaves  which,  at  the  time  of  the  pass-  «• 

ing  of  the  said  act,  were  located  upon  the  estate  of 
Mustiquej  and  were  claimed  as  belonging  to  Punnett^ 
might  be  declared  to  belong  to  and  form  part  of  the  estate 
of  VerrumSf  and  might  be  directed  to  be  paid  to  the 
Plaintifi^  or  secured  for  the  benefit  of  the  person  or 
persons  entitled  to  the  possession  and  inheritance  there- 
of; and  that  FraseTf  Alexander^  Netlson  and  Co.,  might 
be  restrained  by  injunction  from  the  further  prosecution 
of  the  claim  made  by  them  before  the  commissioners 
of  compensation,  in  respect  of  any  sum  or  sums  to  be 
awarded  to  Punnettj  in  lieu  and  satisfaction  of  the  slaves 
on  the  estate  of  Mustique. 

The  bill  prayed  process  against  John  Vemorij  James 
Newman^  and  William  Fraserj-  William  MaaweU  jUex^ 
andfTj  Claud  Neilsorif  and  Bqt/d  Alexander. 

The  Defendants  Fraser,  Alexander^  NeiUon  and  Co., 
demurred  to  the  bill  for  want  of  parties,  and  also  for 
want  of  equity.  The  parties  pointed  out  by  the  de- 
murrer, as  being  necessary,  were  Punnettf  and  the 
trustees  Andrews  and  Wilson.  The  Master  of  the 
Rolls  allowed  the  demurrer,  generally.  The  Plaintiff 
now  appealed  from  that  decision. 

Mr.  Wigram  and  Mr.  E.  F.  Moore^  in  support  of  the 
appeal- 
It  must  be  admitted,  that  as  the  bill  at  present  stands, 
Andrews  and  Wilson  are  necessary  parties.  By  amend- 
ment, however,  the  necessity  of  making  them  parties 
will  be  removed,  because  it  will  be  alleged,  that  the 
term  vested  in  them  has  ceased.  It  is  to  be  observed. 
Vol.  II.  M  that 


r 


162 


183T. 


Vebnon 

VSRMON. 


CASES  IN  CHANCERY. 

that  Pumiett  is  charged  to  be  out  of  the  jurisdiction ; 
and  there  are  authorities-  which  shew  that  it  is  not 
necessary  to  pray  process  against  him  when  he  shall 
come  within  the  jurisdiction ;  Haddock  v.  ThomUnson.  {a) 

The  record  does   not  exhibit  any*  defect  of  which 
the  Defendants  can  take  advantage,  by  way  of  general 
demurrer.     The  Master  of  the  Rolls  said,  that  every 
intendment  is  to  be  made  against  the  pleader ;  and  that 
therefore  it  may  be  intended,  that  the  removal  of  the 
slaves,  which  is  alleged  to  have  taken  place  in  the  year 
ITQ^,  took  place  before  the  month  oi  September  in  that 
year ;  and  that  as  John  Vernon  was  then  tenant  in  tail, 
he  may  have  excfuded  those  slaves  from  the  settlement; 
and  the  sole  ground  of  the  Master  of  the  Rolls's  judg- 
ment was,  that  on  all  the  allegations  taken  together,  it 
was  to  be  inferred  that  it  was  the  intention  of  the  parties 
to  that  settlement,  that  those  slaves  should  be,  and  that, 
in  point  of  fact,   they  were  excluded  from  it.     The 
Master  of  the  Rolls  said,  that  it  was  to  be  presumed 
that  John  Vernon  did  know  of  the  removal  of  the  slaves. 
His  knowledge,  however,  is  not  to  be  inferred  from 
the  absence  of  an  allegation  that  he  did  not  know :  he 
was  not  in  possession ;  he  was  only  a  remainder-man ; 
and  therefore  even  if  he  did  know  of  the  removal,  why 
should  he  complain  ?  he  does  not  appear  to  have  been 
resident  on  the  island ;  for  the  recovery  was  su£[ered 
here ;  and,  indeed,  all  parties  would  seem  to  have  re- 
sided here.     Tlie  settlement,  in  express  terms,  included 
all  the  slaves  belonging  to  the  estate ;  and  if  it  had  beeq 
intended  to  except  those  which  had  been  removed,  such 
mtention  would  have  been   mentioned.     The  bill  de- 
scribes the  slaves  removed  as  having  been  those  demised 
by  the  lease,  and  as  belonging  to  and  located  on,  and 
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entailed  with  the  estate.  It  will  be  observed,  alfio^  18S7* 
that  the  description  of  the  parcels  (including  the  slaves^ 
is  exactly  the  same  in  the  lease  of  1798,  as  it  had  been 
in  the  leases  made  before  1794;  and  it  is  a  singular 
drcamstance,  that  in  every  succeeding  leaae  the  rent  is 
increased* 

But  even  if  John  Vernon  did  know  of  the  removal, 
what  would  that  signify,  if  John  Joseph  James  Vernon 
did  not  know  of  it  ?  The  agreement  to  except  those 
slaves,  if  there  had  really  been  any  such  agreement, 
most  have  been  an  agreement  on  the  part  of  both ;  and 
if  it  had  been  intended  to  confirm  the  acts  dcme  by 
Casamcffor,  he  would  have  been  a  p^y  to  the  deed. 
The  Master  of  the  Rolls  seems  to  have  thought,  that 
although  it  is  positively  averred,  that  John  Joseph  James 
Vernon  did  not  know  of  the  removal,  }ret  that,  from  the 
subsequent  all^tions,  it  might  be  ii^rred  that  he  did 
know*  If  such  inferences  are  to  be  drawn,  notwith- 
standing positive  averments,  there  wUl  be  an  end  of  aU 
pleading. 

There  is  no  presumption  that  the  remamder-mim 
knows  how  the  tenant  for  life  is  managing  the  estate. 
The  reason  for  confining  to  John  Joseph  James  Vernon 
the  diarge  of  ignorance  of  the  removal,  was  that  he 
was  the  tenant  for  life  in  possession,  and  might  other- 
wise^ perhaps,  have  been  presumed  to  know  of  it;  but 
that  supposition  cannot  apply  to  the  remainder-man. 
Nothing  that  either  John  Joseph  James  Vernon  or  John 
Vernon  did,  after  the  year  1794,  can  have  any  bear* . 
ing  upon  the  present  question.  The  Master  of  the 
Rolls,  throughout  his  judgment,  admitted  the  necessity  of 
shewing  that  both  knew  of  the  removal ;  but  he  said  that 
he  thought  much  credit  was  not  to  be  given  to  the  state- 
ments in  the  bill.    To  enter,  however,  upon  demurrer, 
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into  the  credibility  of  the  allegations  made  in  a  bill, 
would  entirely  subvert  the  old  rules  of  pleading,  and 
introduce  a  new  one;  and,  indeed,  the  rule  that  every- 
thing is  to  be  presumed  against  the  pleader,  applies  to 
statements,  not  in  a  bill,  but  in  a  plea.  Braamsword  v. 
Edwards,  {a) 


It  is  true  that  a  long  time  has  elapsed  since  the  re- 
moval of  the  slaves ;  but  John  Joseph  James  Vernon  died 
only  recently,  and  John  Vernon  is  still  living ;  and,  in 
point  of  law,  tlie  length  of  time  which  has  elapsed  makes 
no  difference,  because  the  remainder-man  has  no  right 
to  interfere  until  the  death  of  the  tenant  for  life,  unless 
there  is  a  fraud  on  the  part  of  the  lessee.  The  bill 
charges,  that  this  fraud  has  been  lately  discovered  by 
the  Plaintiff;  that  must  mean,  that  the  discovery  has 
been,  at  all  events,  within  twenty  years ;  and  in  cases 
of  fraud,  the  time  runs  from  the  date  of  the  discovery. 
Booth  V.  The  Earl  of  Warrington  (i),,  Randall  v.  Er-^ 
rington  (c),  Hovenden  v.  Lord  Annesley  (c?),  Blennerhasset 
V.  Day  (f ),  Lord  Arran  v.  Lord  Tyrawley.  (^)  At  law, 
also,  the  rule  is,  that  time  runs  only  from  the  date  of 
the  discovery  of  the  fraud ;  but  as  the  rule  of  pleading 
is,  that  the  fraud  must  be  replied  specially,  there  is 
some  confusion  in  the  cases*  The  recent  Limitation 
Act,  3  &  4?  W^.  4.  c.  27.  s.  26.,  expressly  reserves  tlie 
same  right,  and  is  a  legislative  declaration  that  there 
was  no  intention  to  alter  the  law. 


Sir  WiUiam  HomCy  Mr.  James  Bussell,  and  Mr.  Lewis, 
in  support  of  the  demurrer. 


The 


(a)  2  Fei.  sen.  S45. 
(i)  4-Bro,  P.  C.  163. 
(c)  10  Vet.  423. 


(d)  ^Seh.4'Lef.607. 

(e)  See  2  Ba.4r  Be.  129. 
is)  Cited  1  Bu.  ^  Be.  170. 
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The  statement  that  Punnett  is  out  of  the  jurisdiction, 
is  not  sufficient  to  obviate  the  necessity  of  praying  pro- 
cess against  him>  when  he  shall  come  within  the  juris- 
diction ;  and  the  demurrer,  for  want  of  parties,  is,  on 
that  account,  good ;  Windsor  v.  Windsor  (a),  Taylor  v. 
Fisher.  (6)  Punnett,  moreover,  is  the  substantial  Defend- 
ant in  the  cause,  and  no  decree  can  be  made  in  his 
absence;  for  the  bill  seeks  to  have  the  conveyance  to 
him  set  aside. 


1887. 


Vernon 

V. 
VEENONk 


Although  the  limitations  stated  to  be  contained  in  the 
settlement  of  1794«,  would  make  the  Defendant  John 
Vernon  only  tenant  for  life,  yet  it  is  distinctly  averred 
that  he  was  tenant  in  tail ;  and  that  averment  being  less 
favourable  to  the  Plaintiff  than  the  previous  statement,  • 
the  demurring  Defendants  are  entitled  to  disregard  the 
previous  statement.  It  is  averred  also  that  the  Plaintiff 
is  heir  in  tail  of  John  Vernon^  which,  of  course,  implies 
that  John  Vernon  was  tenant  in  tail.  The  Defendants 
are  entitled  to  t;onsider  the  bill  as  having  throughout 
stated  John  Vernon  to  be  heir  in  tail*  The  bill  does  not 
sufficiently  shew  that  the  slaves  comprised  in  the  settle- 
ment of  1794,  were  those  which  had  been  demised  by 
the  lease  of  1785.  No  slaves  could  have  been  included 
in  the  settlement  but  those  which  had  passed  by  the 
will;  for  the  slaves  which  had  been  since  purchased, 
were  the  legal  property  of  the  lessee,  who  was  only 
bound  by  a  covenant  to  convey  them  eventually  to  the 
lessor.  There  has  been  a  clear  adverse  possession  for 
more  than  forty  years ;  namely,  since  1785.  Ijord  Arran 
V.  Tjord  Tyravoleyi  and  Mandall  v.  Errington,  were  cases 
of  purchases  by  trustees  from  cestuis  que  trust,  in  which  it 
is  a  known  rule,  that  time  is  no  bar ;  Booth  v.  The  Earl  of 
Warrington  was  a  case  of  gross  fraud.    In  Blennerhasset 

v.  Day^ 

(a)  S  Dick,  70I4  (6)  Rolls,  April  16.  1835. 
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V.  Day^  only  serenteen  years  had  elapsed ;  in  Haoenden 
¥•  Lord  Annesleyy  the  time  which  had  elapsed  was  held 
to  tmr  the  remedy. 

If  the  statement  upon  this  bill  be  true,  the  case 
ought  to  have  been  brought  before  the  Commissioners 
of  Arbitration  under  the  Slavery  Abolition  Act,  and  not 
before  this  Court 


Mr.  Wigram^  in  reply. 

The  bill  alleles  that  the  demurring  Defendants  claim 
an  interest  in  the  sutgect  of  the  suit ;  and  that  is  suffi- 
cient to  avoid  a  demurrer,  (a)  The  identity  of  the 
slaves  is  clearly  established  by  the  statements  in  the  bill: 
the  settlement  expressly  included  all  the  slaves  belonging 
to  the  plantation,  whether  then  upon  it  or  not;  and  the 
identity  is  expressly  averred  and  charged.  The  terms 
of  the  covenants  contained  in  the  leases,  with  respect  to 
providing  new  slaves,  distinctly  connect  them  with  the 
inheritance.  There  is  also  an  allegation  that  they  were 
incapable  of  being  severed  from  the  inheritance ;  which, 
as  a  statement  of  foreign  law,  must,  upon  demurrer,  be 
taken  to  be  true.  The  statement  of  John  Vernon  being 
tenant  in  tail,  is  obviously  a  clerical  error,  and  corrects 
itself.  It  formed  no  part  of  the  ground  of  the  judg- 
ment of  the  Court  below.  A  mistake  that  corrects  itself 
is  no  mistake  at  all ;  there  is  no  real  ambiguity  upon  the 
face  of  the  bill;  for  John  VemotCs  interest  is  always 
spoken  of  with  reference  to  the  settlement ;  and  the  set- 
tlement, as  stated  in  the  bill,  shews  him  to  be  but  tenant 
for  life ;  and  he  is  in  another  part  of  the  bill  expressly 
charged  to  be  but  tenant  for  life.  The  limitations  in 
the  settlement  are  averred  as  matters  of  fact ;  the  acci- 
dentally 

{a)  Ld,  Sedesdal€,  188.  4th  cd. 
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dentally  inaccurate  statements  of  the  efiect  of  the  settle- 
menty  which  afterwards  follow,  are  at  most  but  con- 
dusions  of  law. 

The  Lord  Chancellor. 

This  case  came  before  the  Master  of  the  Rolls  upon 
two  grounds  of  demurrer:  first,  for  want  of  equity; 
secondly,  for  defect  of  parties.  The  Master  of  the 
Rolls  being  of  opinion  that  the  demurrer  for  want  of 
equity  was  good,  did  not  enter  into  the  consideration  of 
the  demurrer  for  want  of  parties.  But  it  is  admitted 
by  the  Plaintiff's  counsel,  that  the  demurrer  for  want 
of  parties  is  tenable ;  and,  therefore^  for  what  purpose 
this  appeal  is  brought,  I  cannot  understand ;  because  if 
the  Plaintiff  can  go  on  without  filing  a  new  bill,  he 
must  necessarily  amend  his  present  bill  and  come  before 
the  Court  upon  a  different  record.  And  the  question 
upon  which  all  this  expense  and  litigation  is  incurred, 
and  all  this  time  has  been  consumed,  is  simply  whether 
the  Plaintiff  shall  file  a  new  bill,  or  amend  that  which  is 
already  on  record. 

Mr.  Wigram  intimated,  as  a  reason  for  the  appeal, 
that  if  the  Lord  Chancellor  should  be  of  the  same 
opinion  upon  the  merits  as  the  Master  of  the  Rolls  had 
been,  the  parties  might  not  think  it  worth  while  to  go 
on  with  the  cause. 
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The  Lord  Chancellor. 

I  do  not  mean  to  give  the  parties  the  benefit  of  any 
opinion  upon  the  merits.  The  Court  is  bound  to  decide 
upon  that  which  comes  regularly  before  it.  The  sole 
question  is,  whether  the  Plaintiff  is  to  amend  his  bill,  or 
to  file  a  new  bill.     The  expense  and  loss  of  time  which 
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this  appeal  has  cost,  would  not  have  been  unnecessarily 
incurred,  if  the  real  merits  of  the  case  had  been  under 
discussion ;  but  they  have  been  very  unnecessarily  in- 
curred upon  such  a  question  as  that  which  alone  is  now 
before  the  Court. 


Attending  to  the  allegations  contained  in  the  bill,  and 
adopting  the  rule  of  the  Master  of  the  Rolls,  that  where 
a  Plaintiff  states  a  fact  in  his  bill  in  one  way,  and  in  a 
subsequent  part  of  the  bill  makes  the  same  statement 
in  another  way,  the  Defendant  is  entitled  to  take  that 
statement  which  b  most  against  the  interest  of  the  party 
making  it,  I  think  there  are  two  grounds  upon  which 
this  general  demurrer  must  be  allowed.  The  bill  al- 
leges, that  at  one  time  previously  to  the  month  of  jS^ 
iember  1794,  there  were  a  tenant  for  life  and  a  tenant  in 
tail;  then  that,  in  the  year  1794*,  not  mentioning  at  what 
part  of  the  year,  the  removal  of  the  slaves  took  place, 
which  is  treated  by  the  bill  as  unlawful,  and  is  called  an 
act  of  foliation,  and,  therefore,  an  act  which  the 
Plaintiff  cannot  ask  the  Court  to  assume  was  immaterial. 
There  is  no  allegation  that  John  Vernon  was  not  a  party 
to  this  act,  nor  that  the  act  was  not  done  anterior  to  Sep^ 
tember  1794;  but  there  is  an  allegation  which,  although 
not  amounting  to  proof  that  he  was  privy  to  the  act,  may, 
upon  demurrer,  be  taken  to  explain  the  absence  of  an 
allegation  to  the  contrary ;  namely,  the  indemnity  given 
by  John  Vernon^  which  it  would  have  been  very  extra- 
ordinary for  a  tenant  for  life  to  give,  from  whose  estate 
the  slaves  had  been  removed  without  his  knowledge. 
The  fact  being,  (as  the  bill  alleges  at  least,)  that  the 
Defieikdant- removed  these  slaves,  and  sold  the  estate 
together  with  the  slaves ;  and  that  he  did  so  fraudulently, 
and  that  he  received  the  value ;  and  it  is  alleged  that, 
in  1821,  it  being  supposed  that  the  lessee's  estate  was 

not 
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lot  secure,  the  tenant  for  life  indemnified  the  lessee 
^^gainst  all  claims  to  be  made  by  him  in  respect  of  the 
slaves  removed  and  sold. 
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This  is  a  very  singular  allegation,  if  John  Vernon  was 
^ot  cognizant  of  the  fact  of  the  removal  of  the  slaves. 
Whether  he  was  or  not,  is  perfectly  immaterial  for  the 
present  purpose.  I  find  an  allegation,  that  Jofin  Joseph 
James  Vernon  was  not  cognizant  of  their  removal ;  and 
none  tKat  John  Vernon  was  not  cognizant  of  it ;  but  an 
indemnity  afterwards  given  by  him.  So  iar  from  its 
being  alleged  that  he  was  ignorant  of  it,  there  is  very 
strong  reason  to  suspect  he  did  know  of  it  Well,  if  he 
did,  the  slaves  are  stated  to  have  been  removed  in  1794, 
and  being  tenant  in  tail,  (though  I  think  there  is  a  suf^ 
ficient  allegation  that  the  father  did  not  know,)  he  is 
party  to  a  recovery,  and  a  settlement  founded  upon 
that  recovery,  by  which  the  slaves  then  belonging  to 
the  estate  are  settled.  If,  therefore,  he  had  been  privy 
to  the  removal  of  the  slaves  while  he  was  tenant  in  tail, 
neither  he  nor  any  person  claiming  title  under  him 
could  ever  claim  them. 

Now,  all  this  may  be  quite  contrary  to  the  fact,  but  I 
am  only  taking  the  allegations  in  the  bill  for  the  pur- 
pose of  trying  the  materiality  of  John  Vernon*^  know- 
ledge, and  of  the  absence  of  any  allegation  that  he  did 
not  know. 


1837. 
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The  Master  of  the  Rolls  appears  to  have  come  to  a 
conclusion  as  to  John  Joseph  James  Vemo7i*s  knowledge, 
in  which  I  do  not  entirely  follow  him ;  for  I  think  that 
there  is  d  sufiicient  allegation  that  John  Joseph  James 
Vernon  did  not  know.  For  the  present  purpose,  how-^ 
ever,  it  is  sufiicient  to  say  that  I  agree  with  the  Master 
of  the  Rolls  as  to  the  knowledge  on  the  part  of  John 
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Vernon^  the  tenant  in  tail;  and  that  is  one  ground  upon 
which  I  think  the  general  demurrer  must  be  allowed. 

I  do  not  at  all  dispute  that  the  identity  of  the  slaves 
is  made  out  upon  the  statements  in  the  bill ;  and  I  think 
that  sufficient  is  stated  to  shew  that  the  slaves  included 
in  the  lease  of  1785  became  the  subjects  of  the  settle- 
ment of  ITQ^,  and  also  of  the  leases  of  1798  and  1808 ; 
and  that  the  same  slaves,  or,  at  least,  some  of  them, 
became  the  subjects  of  the  various  subsequent  dealings 
mentioned  in  the  bill. 


The  bill  states  the  settlement  of  1 794 ;  according  to 
the  terms  of  which,  as  stated  in  the  bill,  the  Plaintiff 
would  be  tenant  in  tail,  and  the  Defendant  John  Vernon 
would  be  tenant  for  life.  For  the  purposes  of  demurrer, 
you  must,  undoubtedly,  take  the  representation  of  the 
contents  of  a  deed  which  is  made  by  the  bill  to  be  true. 
By  this  settlement  then,  as  the  bill  states  it,  the  Plaintiff 
is  tenant  in  tail,  as  eldest  son  of  the  Defendant  John 
Vernon* 

Then  comes  this  allegation,  viz.  that  John  Joseph 
James  Vernon  left  the  Defendant,  John  Vernon^  his  eldest 
son  and  heir  in  tail  in  remainder  under  the  settlement 
Now,  according  to  the  statement  of  the  settlement  which 
is  made  in  the  bill,  he  would  not  be  heir  in  tail  in  re- 
mainder, but  second  tenant  for  life. 


Here  then  is  a  bill  which  states  a  settlement,  under 
which  a  person  would  be  tenant  for  life  in  remainder, 
expectant  on  a  previous  life  estate ;  and  then  afterwards 
there  comes  a  statement,  that  under  the  settlement,  not 
as  set  forth  in  the  bill,  that  person  became  heir  in  tail  in 
remainder;  stating  that  to  be  the  result  of  the  settlement, 
and  not  as  a  mere  legal  deduction  from  the  setdement 

as 


CASES  IN  CHANCERY. 

as  set  out  in  the  bill.  But  it  does  not  rest  there ;  that 
might  be  a  mistake  in  the  copying  or  otherwise:  the 
Plamtiff  goes  on,  and  states  his  own  title,  not  as  first 
tenant  in  tail  by  way  of  purchase,  which  would  be  his 
tide  under  the  terms  of  the  settlement  as  before  set  out 
in  the  bill,  but  he  states  that  he  is  himself  the  eldest 
son  and  heir  apparent  in  tail. 
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How  can  the  Court  assume,  after  these  statements, 
that  the  Defendant  John  Vernon  is  tenant  for  life,  and 
that  the  Plaintiff  is  the  first  remainder-man  in  tail? 
These  statements  assume  that  there  is  an  estate  of  inhe- 
ritance in  John  Vernon^  and  that  the  Plaintiff  is  his  heir 
in  tail.  It  is  twice  stated  as  a  fact  that  John  Vernon  is 
tenant  in  tail,  and  that  the  Plaintiff  is  issue  in  tail.  If 
diat  be  so,  there  is  an  end  of  the  case,  for  John  Ver^ 
non  is,  at  this  moment,  tenant  in  tail,  and  the  Plain- 
tiff is  only  issue  in  tail,  and  has  no  right  to  file  this 
bill. 

Then  again,  it  would  be  intelligible  enough  that  John 
Vernon  should  give  the  indemnity  to  which  I  have 
before  referred,  if  he  was  tenant  in  tail. 

Thus  there  is  a  sufficient  doubt  left  by  the  Plaintiff, 
to  prevent  his  being  entitled  to  attribute  these  two  state- 
ments to  mere  accident,  and  to  take  the  benefit  of  his 
former  statement  of  the  terms  of  the  settlement. 

If  I  am  bound,  in  consequence  of  the  loose  statements 
in  the  bill,  to  assume  the  fact  to  be  either  one  way  or 
the  other,  then  the  rule  applies,  which  entitles  the  De- 
fendant to  put  that  construction  upon  the  statements  in 
the  bill,  which  is  most  against  the  interest  of  the  person 
making  them. 


If 
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If  I  were  to  overrule  this  demurrer,  I  must  assume 
three  things :  first,  I  must  assume  that  the  slaves  were 
removed  subsequently  to  the  settlement  of  1794',  which 
is  not  alleged  to  be  the  case ;  secondly,  I  must  assume 
that  the  slaves  were  removed  without  the  privity  of  John 
Vernon^  which  is  not  alleged  to  have  been  the  case; 
and,  thirdly,  I  must  assume  that  the  terms  of  the  settle- 
ment are  correctly  set  out  in  the  bill,  and  that  the  two 
passages  which  I  have  read  from  the  bill,  and  which  are 
inconsistent  with  the  statement  previously  made  of  the 
terms  of  the  settlement,  have  been  inserted  by  mistake ; 
but  these  assumptions  I  cannot  make.  The  appeal  must 
therefore  be  dismissed  with  costs. 


Mr.  Wigram^  at  the  conclusion  of  the  Lord  Chan- 
cellor's judgment,  applied  for  leave  to  amend ;  and  urged 
that  the  ground  taken  by  the  Master  of  the  Rolls  in  his 
judgment,  had  not  been  supported  by  the  judgment 
upon  the  appeal.  Mr.  Lewis  opposed  the  application; 
but  the  Lord  Chancellor  said  that  he  had  reason  to 
believe,  that  the  allegations  upon  the  ground  of  which 
he  had  been  obliged  to  allow  the  demurrer,  had  crept 
into  the  bill  by  accident,  and  that  in  such  a  case  the 
Court  was  in  the  habit  of  giving  leave  to  amend.  Leave 
to  amend  was  therefore  granted. 
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MORTIMER  V.  FRASER.  Jan.  50. 

Feb.  I,  9. 

N  this  case,  one  of  the  Defendants  filed  a  demurrer  When  a  De- 

to  the  bill;  and  for  cause  of  demurrer  shewed,  first,  d^ln^^on* 

want  of  equity ;  secondly,  that  the  matters  in  question  record,  and 

had  already  been  decided  in  a  suit  still  depending;  ore  tenia,  i£ 

thirdly,  that  all  the  relief  sought  by  the  bill  might  be  ^e  demurrer 

had  in  another  suit  still  depending ;  and,  fourthly,  that  overrule^ 

the  biU  had  been  filed  after  a  petition  for  leave  to  file  it  ^"fJJ^f  ^^ 

*  murrer  ore 

had  been  dismissed.    The  Defendant  also  demurred,  are  tenut  is  al- 

temi$j  at  the  bar,  for  want  of  parties.     The  Vice^Chan-  Defendant 

cellor  overruled  the  demurrer  upon  record,  with  costs ;  roust  pay  the  ; 

J   costs  of  the 
but  allowed  the  demurrer  ore  tenusj  without  costs,  and  demurrer  on 

gave  the  Plaintiff* leave  to  amend  generally.  th^cfurtL^^ 

the  time, 
The  Defendant  appealed  from  his  Honor's  decision,  ^"^"f  t^'the 
upon  the  ground  that  the  demurrer  on  record  ought  to  contrary; and, 
have  been  allowed  with  costs,  and  also  that  liberty  to  Court  will  not 

amend  ought  not  to  have  been  given,  or  if  given,  ^  disposed  to 

,    ,     make  such 
should  have  been  given  only  on  the  terms  of  the  Plaintiff  other  order. 

paying  the  costs  of  the  demurrer. 

TTie  Lord  Chancellor,  after  hearing  Mr.  Jacob  and 
Mr.  Daniell  in  support  of  the  appeal,  and  Mr.  Knight 
and  Mr.  Koe  in  support  of  the  Vice  Chancellor's  order, 
was  of  opinion  that  his  Honor  was  right  in  overruling 
the  demurrer  upon  record,  and  that  the  Plaintiff  ought 
to  have  leave  to  amend.  Mr.  Jacob  and  Mr.  Daniell 
then  argued  that  it  was  the  constant  practice,  that  if  a 
demurrer  on  record  was  overruled,  but  the  demurrer  m*e 
tenus  was  allowed,  each  party  paid  his  own  costs  of  the 
demurrer  on  record ;  and  they  further  insisted  that  it 
had  been  decided  in  the  case  of  Nevoion  v.  The  Earl  of 

JSgmontj 


Mortimer 

V. 

Fraske. 
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Egmont  (a),  and  that  it  was  the  practice  of  the  Court, 
that  whenever,  after  a  demurrer  ore  tenus  for  want  of 
parties  had  been  allowed,  a  plaintiff  was  desirous  of 
amending  his  bill  more  extensively  than  by  merely  adding 
parties,  the  plaintiff  must  pay  the  costs  of  the  demurrer. 
They  admitted,  however,  that  when  that  case  was  cited 
to  the  Vice  Chancellor  himself,  his  Honor  said  he 
did  not  intend  to  lay  down  any  general  rule  upon  the 
subject 


The  Lord  Chancellor. 

I  have  made  some  inquiries  as  to  the  course  of  the 
Court,  since  the  new  orders,  in  cases  in  which  the  de- 
murrer on  the  record  is  overruled,  but  a  demurrer  ore 
tenus  allowed ;  and  the  Registrars  do  not  seem  to  have 
formed  any  conclusive  opinion  upon  the  subject.  Accords 
ing  to  my  own  recollection,  the  practice  before  the  new 
orders  was,  that  in  such  a  case  the  Court  gave  no  costs 
on  either  side ;  but  I  think  it  is  extremely  difficult  to  get 
over  the  language  of  the  thirty-second  order  of  I8289 
which  provides,  "  that  upon  the  overruling  of  any  plea  or 
demurrer,  the  defendant  or  defendants  shall  pay  to  the 
plaintiff  or  plaintiffs  the  taxed  costs  occasioned  thereby, 
unless  the  Court  shall  make  other  order  to  the  con- 
trary.'' It  is  not  said  now  that  the  Court  below  made 
any  other  order  to  tlie  contrary ;  and  if  so,  I  do  not  sec 
how  the  court  of  appeal  is  to  make  any  order.  The 
thirty-second  general  order  is  imperative.  The  Defend- 
ant's application  to  be  relieved  from  the  payment  of  the 
costs  of  the  demurrer  on  record,  should  have  been 
made  to  the  Court  below,  at  the  time  at  which  the 
demurrer  ore  tenus  was  allowed.  Indeed,  I  cannot  say 
that  I  have  any  disposition  to  depart  from  what  appears 

to 

(a)  4  Sim.  514, 
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to  be  the  consequence  of  that  general  order ;  for  if  a 
Defendant  puts  one  ground  of  demurrer  on  record, 
and  fails  on  that,  and  then  insists  upon  another  ground 
of  demurrer  at  the  bar,  how  is  the  Plaintiff  to  know 
what  he  is  brought  into  Court  to  answer  ?  For  instance, 
if  the  demurrer  put  on  record  in  this  case  had  been 
a  demurrer  for  want  of  parties,  the  Plaintiff  might  have 
tet  himself  right  at  once  by  amendment;  instead  of 
which  he  is  brought  into  Court  to  argue  against  a 
demurrer  for  want  of  equity.  Is  the  Defendant  to 
escape  from  the  costs  of  that  improper  litigation,  of 
which  he  has  given  notice  ? 

I  think  this  case  is  strictly  within  the  thirty-second 
goieral  order,  and  I  see  no  reason 'for  making  any 
special  order.  The  appeal  must  therefore  be  dismissed 
with  costs.    '    •     -i  * 
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The  Allowing  note  of  precedents  upon  the  subject 
was  furnished  to  the  Lord  Chancellor  by  Mr.  Fry^  the 
senior  registrar. 

"  BaUentine  v.  Rust^  1 4.th  June  1 820.  A.  1 8 1 9.  fo.  1 650. 
Demurrer  filed;  overruled  with  51.  costs;  and  demurrer 
ore  tenuSf  for  want  of  parties,  allowed  without  costs; 
the  Plaintiff  to  be  at  liberty  to  amend  his  bill  as  he  shall 
be  advised. 


"  XMles  V.  Meddawcrqftj  30th  June  1824?.  Demurrer 
as  to  equity  overruled;*  but  demurrer  ore  tenus,  for 
want  of  parties,  allowed;  and  the  Plaintiff  to  be  at 
liberty  to  amend  his  bill,  on  payment  of  205.  costs. 

«  Practical  Register^  163.  3  Peere  Williams j  371.  Not 
the  practice  that  the  Defendant  should  pay  the  costs  of 

i  the 
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MoKTiMia 

V. 

Fbasek. 


the  demurrer  on  record  ovenniled,  when  demurrer  at 
bar  allowed ;  but  he  is  not  to  receive  his  costs. 

"  DickenSy  97.  Demurrer  to  bill  for  perpetuating  the 
testimony  of  witnesses  and  for  relief;  and  at  the  bar  for 
want  of  parties.     Demurrer  at  bar  allowed. 


*^  Dickensj  510.  Demurrer  filed ;  held,  on  argument, 
not  good ;  and  a  demurrer  at  bar  good ;  the  Defendant 
is  not  to  have  costs. 


"  Newton  v.  The  Earl  of  EgmoiU^  Sd  November  18S1. 
4  Simons f  574?.  If  on  a  demurrer  ore  tenusj  for  want  of 
parties,  the  Plaintiff  wishes  to  have  permission  to  amend 
his  bill  more  extensively  than  by  merely  adding  parties, 
he  must  pay  the  costs  of  the  demurrer. 

«  Order  of  Court  of  3d  April  1 828.   Rule  32.''  (a) 


(a)  In  AUometf'General  v. 
Brown^  (see  1  Swanst.  288.)  Lord 
Eldon  said,''  If  a  Defendant  can- 
not sustain  the  demurrer  on  the 
record,  he  is  entitled  to  demur 


ore  tenui;  but,  availing  himself 
of  that  right,  he  must  pay  the 
costs  of  the  demurrer  on  the 
record." 
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DAVENPORT  i;.  WHITMORK  issr. 

Dec.  2,  3.  J  5. 

'pHE  bill  Stated  that  the  Plaintiff  being  heretofore  .The  Court 

owner  of  three  fourth  parts  or  shares  of  a  ship  called  a  suit  for  an 

tiie  WMedey^  made  an  equitable  mortgage  of  his  said  frg^j^^'^^f^^® 

shares  to  the  Defendants  Whitmore  and  Co.,  for  securing  ship,grounded 

to  them  2500/.  and  interest,  by  depositing  with  them  the  ^hich  a^sr*^' 

bill  of  sale  to  the  Plaintiff  of  his  said  shares.     That  the  contaiusstipu- 

Plamtiff  afterwards,  in  the  latter  end  of  the  year  1831,  ]„«  to  rive^  * 

ejcecuted  to  the  Defendants  a  leiral  morti^affe  of  his  an  ultimate 

f  A     V.  u      u-n      p       ^\  •        *u  •     "ghtofpro- 

aforesaid   shares   by   bill   of   sale,   for  secunng  their  perty  in  the 

mortiraffe  debt  and   interest.     That  in  the  month  of  ^***P' ""^^ 

^^^  ^  which  may 

February  1832  a  fiat  in  bankruptcy  was  issued  against  not  be  capable 
the  Plaintiff,  under  which  he  was  found  a  bankrupt;  coenised'c^ 
and   that  the   Plaintiff  afterwards   duly   obtained   his  enforced  as  a 
certificate  and   thereby  became    discharged    from  .all  want  of  being 

the   debts  due   from  him  at  the  time  of  such   bank-  registered; 

provided  the 
ruptcy.     That  the  ship  WeUesley^  including  as  well  the  title  to  the 

Plaintiff's  shares  as  the  remaining  fourth  thereof,  which  Jna  from  and 
belonged  to  another  owner,  was  afterwards  put  up  for  does  not  ne- 
sale,  when  the  Defendants  purchased  the  entirety  of  the  pend"  pon^ 

ship  for  the  price  of  1000/.     That  the  Plaintiff,  at  the  ^^t^e '?  the 

^i.ti  -11       1  iTx/»i  *"'P  claimed 

time  of  his  bankruptcy,  was  indebted  to  the  Defendants  under  such 

exclusive  of  his  mortgage  debt ;  and  that  the  Defendants  contracu 
proved  under  thejiat  a  debt  of  3414/.  without  taking 
into  account  or  proving  such  mortgage  debt.  That  prior 
to  and  at  the  time  of  his  bankruptcy,  the  Plaintiff  had 
established  an  extensive  and  lucrative  business  as  a  West 
India  merchant,  trading  particularly  to  Jamaica,  and  had 
an  extensive  and  valuable  mercantile  connection  and  cor- 
respondence in  that  island  and  in  London  ;  and  thereby 
possessed  the  certain  means  of  providing  freight  for  a  ship 
Vol.  II.  N  out 
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Davknpobt 
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out  and  home,  to  and  from  Jamaica;  and  that  subse- 
quently to  his  bankruptcy  he  was  desirous  to  secure  to 
himself  the  ownership  of  the  said  three  fourth  parts  or 
shares  of  the  ship  li'ellesley^  subject  to  the  aforesaid  mort- 
gage ;  and  for  that  purpose,  by  means  of  the  future  earn- 
ings which  he  knew  he  could  command,  to  pay  off  the 
mortgage  debt  in  full.  That  previously  to  the  purchase 
of  the  ship  by  the  Defendants  the  Plaintiff  accordingly 
offered  and  proposed  to  the  Defendants,  and  the  Defend- 
ants consented  and  agreed  to  the  proposal,  that  they 
should  purchase  the  Plaintiff's  three  fourth  shares,  and 
that  the  ship  should  be  employed,  under  the  Plaintiff's 
management,  in  trading  to  and  from  Jamaica^  and  that 
the  Plaintiff  should  procure  the  homeward  and  outward 
cargoes  for  the  vessel ;  and  that  the  profits  and  earnings 
of  such  trading,  to  the  extent  of  three  fourths,  should 
be  applied,  in  the  first  place,  in  satisfaction  of  the  mort- 
gage debt  and  interest,  together  with  the  proportionate 
part  of  the  expenses  attending  the  purchase  of  the  ship, 
and  that  the  surplus  of  the  three  fourths  of  the  profits 
should  be  paid  to  the  Plaintiff  for  his  own  use;  and  that 
after  the  aforesaid  debt  and  interest,  and  expenses, 
should  be  paid  off  and  discharged,  the  Plaintiff  should 
be  entitled  to  the  three  fourth  shares  of  the  ship  so  to 
be  purchased,  for  his  own  benefit,  and  that  the  same 
should  be  thereupon  assigned  to  him  by  the  Defendants 
accordingly.  That  the  ship  made  several  voyages 
under  the  Plaintiff^s  management,  whereby  considerable 
freight  was  earned  and  the  mortgage  debt  very  much 
reduced,  and  the  Plaintiff  afterwards  agreed  w^ith  the 
Defendants  that  the  full  amount  proved  by  the  De- 
fendants under  the^^,  being  the  whole  debt  owing  by 
the  Plaintiff  to  them  on  the  mortgage,  or  otherwise, 
after  giving  credit  for  the  produce  of  certain  other 
securities  held  and  realised  by  the  Defendants,  should 
be  satisfied  out  of  the  future  earnings  of  the  ship,  and 
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of  the  cargoes  so  to  be  obtained  by  the  Plaintiff. 
That  the  Plaintiff,  in  August  1834,  being  in  want  of 
money,  applied  to  the  Defendants  and  requested  them  to 
advance  the  sum  of  500/.  on  the  security  of  his  promis- 
sory note,  payable  at  four  months  after  date,  but  to  be 
renewed,  from  time  to  time,  in  case  the  Plaintiff  should 
require  it,  so  long  as  the  WeUesley  should  be  sailed  in 
the  employment  of  the  Defendants,  and  continue  to  be 
loaded  by  the  Plaintiff  in  manner  aforesaid ;  and  pro- 
posed that  such  loan  should  be  repaid  out  of  the  earn- 
ings of  the  ship,  and  should  be  a  debt  thereon,  in  like 
manner  as  the  original  mortgage  debt.  That  the  terms 
of  this  proposal  were  contained  in  two  letters,  written 
and  sent  by  the  Plaintiff  to  the  Defendants,  and  dated 
the  21st  and  2Sd  days  of  August  respectively,  and  set 
out  in  the  bill.  That  the  Defendants  agreed  to  the 
Plaintiff's  proposal,  and  shortly  afterwards  made  the 
advance  accordingly,  by  crediting  the  PImnUff  in  ac- 
count with  the  sum  of  500/. ;  and  the  Plaintiff  thereupon 
gave  the  Defendants  his  promissory  note  for  500/.,  pay- 
able at  four  months ;  and  such  note  was  given,  and  such 
loan  received  by  the  Plaintiff,  upon  the  terms  and  con- 
ditions before  mentioned,  and  on  the  faith  and  reliance 
that  such  note  would  be  renewed  when  and  as  the 
Plaintiff  might  require,  so  long  as  he  performed  the 
agreement  on  his  part  That  after  the  purchase  of  the 
ship,  as  before  mentioned,  and  as  well  before  as  after  the 
addidonal  loan  of  500/.,  the  ship  made  several  voyages 
to  and  from  Jamaica^  according  to  the  arrangement; 
and  the  Plaintiff  solely  and  exclusively  procured  full 
outward  and  homeward  cargoes,  whereby  freight  to 
the  amount  of  several  thousand  pounds  was  earned 
by  the  ship.  That  the  Plaintiff^s  services  were  worth 
at  least  400/.  or  500/.  a  year  to  the  Defendants.  That 
in  Naoember  1834  the  fVellesley  was  reported  unfit  to 
proceed   again   upon  her  voyage,   and   was  sold   for 

N  2  1400/., 


18315. 
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18S6.        14jOO/.,  and  that  another  ship,  called  the  Sarah  Barry, 
2;^"V^^     was  thereupon   purchased  by  the  Defendants,  at  the 
V.  price  of  2450/.,  and  was  substituted  for  the  WeUedetff 

Whitmoix.  ^jj^  employed  in  the  same  manner  under  the  direction 
and  superintendence  of  the  PlaintiflF.  That  the  Sarah 
Barry  was  purchased  upon  the  express  agreement  and 
understanding  of  the  Plaintiff  and  Defendants,  that  the 
Plaintiff  should  have  all  the  same  rights  and  interests, 
in  respect  thereof,  as  he  had  theretofore  had  in  the 
Wellesleyf  and  that  the  loan  of  500/.  should  be  con- 
tinued, and  be  in  like  manner  renewable,  on  the  Sarah 
Barry y  as  the  same  had  been  on  the  WeUesley ;  but  that 
the  Defendants  should  be  entitled  to  debit,  against  the 
Plaintiff,  three  fourths  of  the  equity  of  redemption  of 
the  new  ship,  and  three  fourths  of  her  purchase-money 
and  expenses.  That  the  Plaintiff,  by  his  exertions, 
procured  freight  for  the  Sarah  Barry  for  several  voyages 
outwards  and  homewards,  which  voyages  ought  to  have 
been  performed  by  that  ship ;  but  that  the  Defendants 
declined  to  employ  her  any  longer  in  that  trade,  to  the 
great  loss  and  injury  of  the  Plaintiff;  and  the  Plaintiff 
submitted  that,  the  Defendants  being  mortgagees  in 
possession  of  the  ship,  they  were  chargeable  with  all  the 
loss  which  had  accrued  or  might  accrue  to  the  Plaintiff 
in  consequence  of  that  their  default. 

The  bill  then  charged  that  an  account  had  arisen  and 
subsisted  between  the  Plaintiff  and  the  Defendants  in 
respect  of  the  matters  aforesaid ;  and  that  the  whole,  or 
nearly  the  whole  of  the  Defendants'  demands  on  the 
Plaintiff  had  been  paid  or  satisfied  upon  the  result  of  the 
account.  That  the  Defendants  had  delivered  an  ac- 
count of  the  freight  of  the  fVellcsleyy  which  account, 
however,  was  incomplete  and  erroneous ;  and  that  they 
had  also  brought  an  action  in  the  Court  of  Common 
Pleas  on  the  Plaintiff's  note.     That  the  Defendants  had 

admitted 
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admitted  in  letters,   that  they  had  given  the  Plaintiff       ISMk 

credit  for  the  freight  of  the  ship,  but  that  they  denied  ^^^ 
the  agreement  respecting  the  ship.  v. 


Whitmois 


The  bill  prayed  an  account  of  dealings  respecting  the 
ships  and  matters  aforesaid,  of  the  freight,  earnings,  and 
expenses  of  the  two  ships,  of  the  proceeds  of  the  sale  of 
the  fVdlesUy,  of  what  was  due  from  the  Plaintiff  to  the 
Defendants,  and  payment  by  the  Defendants  of  the 
balance  due,  and  that  the  Plaintiff  might  redeem  the 
Sarah  Barry.  It  also  prayed  an  injunction  against  the 
action  on  the  note,  and  against  employing  or  disposing 
of  the  Sarah  Barry  without  the  sanction  of  the  Plaintiff. 

To  this  bill  the  Defendants  filed  a  general  demurrer, 
which  the  Master  of  the  Rolls  allowed,  and  the  Plaintiff 
thereupon  appealed. 


Sir  VF.  Home  and  Mr.  Rogers^  for  the  appeal. 

The  bill  does  not  allege,  what  indeed  could  not  have 
been  alleged  with  truth,  that  the  contract  for  the  trans- 
fer of  the  property  in  these  ships  to  the  Plaintiff  has 
been  re^tered  in  the  manner  required  by  the  Ship 
Registry  Acts;  and  the  judgment  of  Lord  Langdale 
allowing  the   demurrer  proceeded   entirely  upon  that 
ground,  his  Lordship  being  of  opinion,  that  the  Court 
coald  not  give   effect   to   such  a   transaction  without 
defeating  the   whole    object    and  provisions   of  those 
statutes.     It  is,   however,   to   be  observed,    that  the 
recent  Ship  Registry  Acts  {a)  do  not,  like  the  former 
acts  (i),  apply,  and  were  never  intended  to  apply  to 
executory  contracts.     Upon  a  close  comparison  of  the 

6G.4. 

(a)  3  &  4  fF.4.  cSS.i   and  (6)  26  G.  5.  c.  60,     34  G.3. 

6G.4.r.  110.  C.68. 

N  3 
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6  G.  4'.  c.  110.  (of  which  the  present  act  is,  in  this 
respect,  merely  a  transcript)  with  the  34?  G.  3.  c.  68., 
a  marked  distinction  between  the  language  and  pro- 
visions of  the  two  enactments  is  apparent ;  and  as  the 
attention  of  the  legislature  had  been  pointedly  called  to 
the  subject  by  the  observations  of  Lord  TerUerden  in 
his  Treatise  on  Shippings  published  before  the  last  act 
was  passed  (a),  it  is  impossible  to  suppose  that  the  dis- 
tinction was  not  intentional.  This  transaction  took 
place  while  the  6  G.  4.  c.  110.  was  in  force;  and  it  is 
clear  from  the  thirty-fourlh,  thirty-seventh,  and  forty- 
fifth  sections  of  that  act,  and  from  the  forms  there  set 
out,  that  the  enactments  were  made  with  reference 
solely  to  the  case  of  sales  or  mortgages,  and  are  utterly 
inapplicable  to  a  contract  of  this  description,  for  which 
no  provision  as  to  registration  is  attempted  to  be  made. 
It  was  therefore  utterly  impossible  for  the  Plaintiff, 
when  he  entered  into  this  transaction  with  Wkitmore 
and  Co.,  to  have  taken  any  steps  towards  complying 
with  the  requisitions  of  the  act,  however  much  he  might 
have  wished  to  do  so.  In  James  v.  James  (b)  it  was  de- 
cided that  where  an  annuity  was  of  such  a  kind  that 
a  memorial  of'it  could  not  be  enrolled,  there  being  no 
form  of  memorial  specified  which  was  applicable  to  the 
particular  case,  it  did  not  fall  within  the  act  at  all. 


Upon  the  same  principle  it  has  been  decided  that 
the  Statute  of  Frauds  (c),  the  seventeenth  section  of 
which  expressly  enacts,  that  no  sale  of  goods  to  the 
amount  of  10/.  or  upwards  shall  be  valid  without  some 
memorandum  in  writing  or  a  part  delivery  of  the  goods, 
does  not  extend  to  a  case  where  the  contract  is  exe- 
cutory, and  where  the  goods  contracted  to  be  sold,  not 

being 


(a)  Abbott    on    Skipping,  SO, 
5th  ed. 


(b)  2  Brod.  4-  Bing.  702. 
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being  in  esse,  are  incapable  of  actual  delivery ;  Groves  v. 
Suci  (a}.     It  is  impossible  to  point  out  any  mode  in 
which  this  transaction  could  have  been  registered;  the 
case,  therefore,  is  one  which  is  not  struck  at  by  the  act 
of  parliament.     It  would  be  extremely  strong  to  hold, 
that  a  man  should  be  absolutely  precluded  from  entering 
into  any  valid  agreement  for  the  sale  or  transfer  of  a 
ship  at  a  future  period.     At  law  it  has  been  ruled,  that 
a  lien  may  be  effectually  given  on  a  ship's  papers ;  and 
on  this  very  principle,  that  the  contract  is  not  of  such  a 
nature  as  to  be  capable  of  registration  within  the  act  of 
parliament ;  Mestaer  v.  Atkins,  (i)    In  Prouiing  y.  Ham' 
mond  (c)  it  was  held  that  where  the  Defendant  appeared 
on  the  register  as  absolute  owner  of  a  ship,  although 
under  an  agreement  between  him  and  the  Plaintifi^  he 
was  only  mortgagee,  and  the  Defendant  sold  the  ship  and 
received  the  purchase-money,  and  said  he  would  account 
for  the  balance  of  the  proceeds,  the  Plaintiff  was  entitled 
to  recover.     If  there  were  any  doubt  on  the  subject,  the 
Ship  Registry  Acts  ought  to  be  construed  strictly ;  for 
they  are  in  a  sense  penal,  and  go  to  destroy  titles.     The 
observations  of  Lord  Ellenborougk  in  Hicks  v.  Hicks  (d) 
with  respect  to  an  annuity  deed,  are  very  pertinent  to 
this  case.     Either  there  was  a  valid  contract  for  the  sale 
of  the  ship,  or  there  was  not;  if  not,  the  Defendants 
have  received   the   purchase-money  without   consider- 
ation, and  the  Plaintiff  is  entitled  to  an  account. 


I8S6» 


Davcmpors 

V. 

WaiTUORi. 


The  contract,  besides,  has  reference  to  two  distinct 
subjects ;  the  transfer  of  the  interest  in  the  ship,  and  the 
liquidation  of  the  note  out  of  the  Plaintiff's  earnings  by 
means  of  the  freight.  Even  if  it  were  void  as  to  the 
former,  it  would  be  good  as  to  the  latter ;  and  the  right 

to 
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{b)  5  Taunt.  581. 
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to  the  account  as  to  that  part  of  the  transactioD  woold 
follow  of  course.  It  is  settled  that  the  future  earnings 
of  a  ship  may  be  validly  assigned  as  a  security  for  ad- 
vances made,  and  to  be  made  on  the  credit  €£  vuxh 
earnings,  as  distinct  from  the  ship  itself;  and  that  a 
court  of  equity  will  assist  the  assignee  in  establishing  a 
right  founded  on  such  assignment ;  the  interest  which  he 
thereby  acquires  in  the  earnings  not  being  within  the 
purview  of  the  registry  acts ;  In  re  the  Ship  Warre.  {a) 
The  Court  will  sever  the  two  parts  of  the  transaction, 
according  to  the  doctrine  of  Lord  Eldon  and  Sir  W» 
Grant  in  Mestaer  v.  Gillespie  (6),  and  passing  by  that 
part  which  is  invalid,  will  give  effect  to  that  part  which  is 
legal.  Any  other  course  would  deprive  the  Plaintiff  of 
all  remedy,  and,  in  effect,  sanction  the  grossest  uijusdce. 
The  prayer  of  the  bill  may  be  too  extensive ;  but,  upon 
a  general  demurrer,  that  is  immaterial,  if  the  Court 
sees  that  a  case  is  stated  upon  the  bill  which  entitles 
the  Plaintiff  to  some  equitable  relief;  Deare  v.  Attorney^ 
General,  {c) 


Mr.  Wigram  and   Mr.  Rtckardsy   in  support  of  the 
demurrer. 

The  bill  states   a   case   which  might  give  a  gooi 
equity  if  the  subject-matter  were  any  thing  but  a  ship 
but  it  does  not  state,  and  the  fact  is  otherwise,  that  ar 
registration  of  the  contract  has  been  made  pursuant 
the  provisions  of  the  Ship  Registry  Act.     Now  it  1 
been  settled,  so  far  back  as  the  time  of  Lord  ThttrUm, 
Hibbert  v.  RoUeston  (d),  and  the  doctrine  has  been 
proved  and  followed  both  by  Sir  fV.  Grant  and  I 

I 


{a)  8  Price,  269.  n. ;  and  see 
11  Ves.  629.  656,;  Douglas  v. 
RusteUy  4  Sim,  524 . ;  1  Mylne  ^ 
Keen,  488. 


{b)  1 1  Ves.  629.  656. 
(c)  1  Fo.  4*  Coll.  197. 
(J)  ZBro.  C.  a  571. 
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^Ukm  in  Mestaerv.  Gillespie^  that  any  defect  in   the        18 86. 

reiristration  of  the  instrument*  conformably  to  the  re-    ^^^^^^^^'^ 
^  '  .^  Davenfokt 

gulations  of  the  Ship  Registry  Act,  renders  the  contract  _  9. 
absolutely  void  both  at  law  and  in  equity; — differing 
in  this  respect,  as  Lord  Eldon  observed,  iroih  the  Statute 
of  Frauds  and  the  Annuity  Act,  which  were  intended  only 
for  the  protection  of  individuals,  and  were  not,  like  the 
Ship  Registry  Acts,  founded  6n  considerations  of  public 
policy.  Decisions  upon  those  acts,  therefore,  have  no 
application.  The  principles  laid  down  in  Hibbert  v. 
BoUesUm  and  Mestaer  v.  Gillespie  have  been  acted  upon 
in  a  great  number  of  other  cases ;  Curtis  v.  Perry  (a), 
Spddi  ▼•  Leditnere  (b\  Ex  parte  Yallap.  (c)  In  Thompson 
V.  Le&he  (d)  Sir  TTiomas  Plumer,  following  the  case  of 
Barker  v.  Chapman  (^),  went  still  further,  and  decided, 
d»t  if  on  the  sale  of  a  ship  the  provisions  of  the  Ship 
Registry  Act  were  not  strictly  complied  with,  no  relief 
eonld  be  given  in  equity,  even  on  the  ground  of  accident 
(HT  fraud.  In  Battersby  v.  Smyth  {g)y  where  A,,  B.j  and  C 
had  agreed  to  purchase  a  ship,  and  that  it  should  be  re- 
gistered in  the  name  of  A.  and  B.  only,  but  that  the 
profits  of  the  ship  should  be  divided  among  the  three, 
Sir  John  Leach^  on  the  ground  of  public  policy,  held  the 
agreement  to  be  illegal,  as  a  fraud  upon  the  Ship  Re- 
gistry Act ;  and  he  allowed  a  general  demurrer  to  a  bill 
filed  by  C  against  A.  and  B.  for  an  account  of  the 
profits.  That  decision  is  a  clear  and  direct  authority 
for  Lord  Langdale^s  order  allowing  this  demurrer.  The 
uniform  current  of  authorities  fully  establishes  the  pro- 
position, that  wherever  more  persons  than  one  have 
paid  for  a  ship,  but  the  name  of  one  only  has  been 
entered  on  the  register  as  the  owner,  the  Court  can 

give 

(ff)  6  Feg.75S.  (e)  Stated  in  1  Mad*  44.  and 

ib)  l3Fei.5SS.  400.  n. 

(c)  15  Vei.eo.  (g)  S  Mad.  110. 

{d)l  Mad.  39. 
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1886.  give  no  assistance  to  the  others  against  such  registered 

J^^*V*^  owner.     In  Mestaer  v.  Gillespie  there  was  an  agreement 

V.  to  assign  a  proportionate  share  of  a  ship,  and  also  of 

Whitmobb.  ^[jg  freight  to  b^  earned  by  that  ship ;  and  Lord  Eld<m 

appears  to  have  intimated  an  opinion,  that  the  trans- 
action, though  void^as  to  the  ship,  might  possibly  be 
upheld  as  to  the  freight ;  but  that  was  not  the  principal 
point  in  the  cause.  The  case  itself  was  eventually  com- 
promised; and  the  question  has  since  been  solemnly 
determined  otherwise  by  Sir  John  Leach  in  Batterdy 
V.  Smyth. 

All  these  cases,  it  is  true,  were  decided  under  the  old 
Ship   Registry  Acts,  the  26  G.  3.  c.  60.,  and  34<  G.  S. 
c,  68. ;  but  the  alleged  differences  between  them  and  the 
6G.^.  c.  110.  and  3  &  4  JF.  4.  c.  55.  are  only  verbaL 
The  requisitions,  with  respect  to  registration,  are  in  all 
of  them  substantially  the  same ;  although  in  point  of  fact 
they  are  more  stringent  and  extensive  in  the  existing 
than  in  the  former  statutes.     The  distinction  now  taken 
between  executory  and  de  prasenti  contracts,  has  never 
been  suggested,  much  less  countenanced,  in  any  reported 
case  ;  and  if  it  were  allowed  to  prevail,  it  would  go  &r  to 
defeat  the  whole  scope  and  spirit  of  the  statute.     The 
words  ^^or  other  instrument"  introduced  into  the  thirty- 
seventh  section  of  the  6  G.  4.  c.  110.,  are  more  general 
than  ^^  transfer,  contract,  or  agreement,"  the  words  used 
in  the  corresponding  section  of  the  34  G.  3.,  and  are 
large  enough  to  include  every  conceivable  species  of  con- 
tract relating  to  property  in  ships.     All  doubt,  how- 
ever, is  set  at  rest  by  the  clear  and  express  language  of 
the  second  section  of  the  6  G.  4.  c.  1 10.,  which  enacts  — 
and  the  enactment  is  copied  totidem  verbis  into  the  present 
act  —  ^^  that  no  ship  or  vessel  shall  be  entitled  to  any  of 
the  privileges  or  advantages  of  a  British  registered  ship, 
until  the  person  or  persons  claiming  property  therein 

shaU 
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shall  baye  caused  the  same  to  be  registered  in  manner        18S6. 

thereinafter  mentioned/'     From  the  statement  in  the    Jt^^^*^"^^ 

Datsnpobt 

bill,  besides,  it  would  appear  that  the  transaction  be-  _  v. 
tween  these  parties  amounted  to  or  constituted  a  mort- 
gage; and,  accordingly,  it  is  part  of  the  prayer  that  the 
Plaintiff  may  be  permitted  to  redeem  the  Sarah  Barry. 
Now  the  case  of  a  mortgage  of  a  ship  is  provided  for 
in  terms  by  both  of  the  recent  acts ;  so  that  the  question 
as  to  the  necessity  of  registering  executory  contracts 
does  not  arise. 

It  is  said  that  this  agreement,  though  not  registered, 
is  good  so  fiur  as  it  applies  to  the  earnings  of  the  JFel^ 
Udey  and  Sarah  Barry^  and  that  an  assignment  of  the 
future  profits  of  a  ship  is  valid.  No  doubt,  if  the  freight 
of  a  ship  is  made  the  subject  of  a  specific  and  separate  as- 
signment, e£kct  would  be  given  to  such  an  instrument  in 
eqni^ ;  but  the  question  here  is,  whether  in  the  case  of  an 
agreement  like  the  present,  in  which  the  title  to  the  ship 
and  the  title  to  the  fireight  are  inseparably  mixed  up  and 
blended  together,  the  Court,  consistendy  either  with  prin- 
ciple or  with  justice,  can  undertake  to  execute  it  partially, 
or  to  direct  any  account  to  be  taken  upon  it.  The  whole 
most  be  considered  as  forming  one  entire  transaction, 
the  several  parts  of  which  are;  mutually  dependent  upon 
each  other;  and  one,  and  that  the  main  part  of  it,  being, 
er  concerns,  void,  how  can  the  Court  uphold  and  give  effect 
to  the  rest,  without  doing  violence  to  the  spirit  and  intent 
of  the  agreement  ?  In  Battersby  v.  Smyth,  where  the 
bill  sought  an  account  as  to  an  interest,  not  in  the  ship, 
bat  merely  in  the  profits,  Sir  John  Leach  refiised  to 
grant  any  relief;  and  the  objections  which  his  Honor  con- 
sidered valid  in  that  case,  apply  with  infinitely  greater 
finrce  here ;  for  the  account  which  the  Plaintiff  prays, 
extends  equally  to  the  ship  and  to  the  fireight,  and  cannot 
Se  fiurly  or  satisfactorily  taken,  unless  it  comprehends 

both. 
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both.  Hoi^,  indeed,  is  it  possible,  without  working 
great  practical  injustice,  to  adjust  the  account  of  the 
freight  and  earnings  of  the  two  vessels,  as  between 
these  parties,  without  giving  the  Defendants  credit  in 
account  for  the  value  of  the  vessels  which  were  their 
property,  and  when  it  was  one  essential  article  of 
the  agreement  that  the  Plaintiff  should  work  out  the 
purchase-money  by  means  of  those  very  earnings  ? 
Suppose,  what  is  the  fact  here,  that  the  Defendants 
have  actually  paid  the  whole  price  of  the  ship,  are  they 
now  to  account  for  three  fourths  of  the  profits  to  the 
Plaintifi*,  without  receiving  or  being  credited  in  acconnt 
with  the  amount  of  their  purchase-money  ?  The  right 
to  the  account  grows  out  of,  and  is  ancillary  to  the 
transaction  for  the  transfer  of  the  property  in  the  ship; 
and  any  account  which  shall  not  include  the  value  of 
that  property,  must  of  necessity  be  unilateral  and  unfiur. 
If  the  Court  is  to  interfere  at  all,  it  has  but  two  courses 
open :  it  may  either  affirm  the  contract  in  toto,  not  ex- 
cepting that  part  which  applies  to  the  purchase  of  the 
ships,  and  by  so  doing,  set  all  the  authorities,  as  well  as 
the  express  language  of  the  Ship  Registry  Act,  at  de- 
fiance ;  or  it  may  strike  out  so  much  of  the  contract  as 
refers  to  the  purchase,  and  give  effect  to  the  remainder; 
thereby  virtually  defeating  the  main  object  of  the  parties, 
and  enforcing  a  collateral  and  subsidiary  arrangement, 
in  which,  standing  by  itself,  there  is  no  mutuality.  Both 
these  courses,  it  is  obvious,  are  equally  objectionable; 
and  the  Court  therefore  will  leave  the  parties  to  their 
legal  remedies. 


Sir  W.  HomCf  in  reply. 


The  Lord  Chancellor  [after  stating  the  substance 
ofthebiU]:  — 

IwiU 
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I  will  assume  that  the  existing  Ship  Registry  Act  is  as 
strict  in  its  provisions  as  the  former  act,  and  that  the  law 
prohibits  the  Court  from  giving  any  effect  to  the  con- 
tract stated  in  the  bill,  so  as  to  affect  either  of  the  ships, 
and  that  both  the  ships,  therefore,  must  be  considered  as 
the  proper^  of  the  Defendants.  What  then  upon  that 
supposition  is  the  arrangement  ?•  That  the  Plaintiff 
shall  have  the  management  of  the  Defendants'  ships,  and 
shall  procure  cargoes  for  them ;  that  the  freight,  when 
received^  shall  be  applied  in  payment  of  certain  sums 
due  from  the  Plaintiff  to  the  Defendants,  and  that  the 
surplus  shall  belong  to  the  Plaintiff;  and  that  the  De- 
fendants shall  not  sue  upon  the  Plaintiff's  note,  but  take 
payment  out  of  the  freight  so  to  be  procured.  ^  The 
statement  of  the  bill  is,  that  both  parties  acted  upon  thb 
agreement;  that  the  freight  received  has  actually  paid 
off  all  sams  due  to  the  Defendants  from  the  Plaintiffi 
including  the  promissory  note  for  500/. ;  and  that  the 
Defendants  have  rendered  accounts  of  the  freight,  but 
have,  notwithstanding,  brought  an  action  upon  the 
note. 


1836. 


Dayenfoat 

V, 

Wbitmoai. 
Hec.  15. 


If  the  effect  of  the  Ship  Registry  Act  be  such  as  the 
Defendants  insist  it  is,  the  Plaintiff  may  not  be  able  to 
assert  his  title  to  the  ship ;  but  so  far  as  the  transactions 
are  completed,  if  the  Defendants  have  credited  the  Plain- 
tiff with  the  freight  as  agreed,  and  so  discharged  his  debt 
to  them^  the  Plaintiff  must  be  entitled  to  have  that  ac- 
count taken.  He  alleges,  that  upon  the  faith  of  that 
agreement,  he  has  devoted  five  years  to  the  service  of 
these  ships ;  that  his  remuneration  was  to  be  the  pay- 
ment of  his  debt  to  the  Defendants  out  of  the  frei^t, 
and  the  ultimate  properjty  in  the  ship.  He  may  lose  the 
latter,  but  why  is  he  to  be  deprived  of  the  benefit  of  the 
former  ?  What  right  have  the  Defendants  to  withdraw 
from  the  account  that  freight  which  they  agreed  to  place 

to 
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to  the  Plaintiff's  credit,  and  thereby  leave  him  exposed 
to  liability  upon  his  note,  which  note  he  alleges  has  been 
actually  paid  off  by  the  result  of  the  account  kept  and 
taken  according  to  the  contract. 

It  was  said  that  if  that  be  the  case,  the  debt  is  paid 
at  lawy  so  that  the  Plaintiff  would  have  a  good  defence 
to  the  action.  That  is  true ;  but  if  it  be  necessary  to 
come  here  to  have  the  account  taken,  in  order  to  shew 
that  the  debt  is  paid,  a  demurrer  cannot  be  supported* 

It  was  argued  that  the  whole  was  one  transaction,  and 
that  if  invalid  as  to  the  ship,  under  the  Registry  Act,  it 
could  not  be  good  as  to  the  freight  But  in  Medaer  v. 
Gillespie  (a)  the  ship  and  freight  were  comprised  in  one 
bill  of  sale,  invalid  as  to  the  ship ;  nevertheless.  Lord 
Eldxm  and  Sir  W.  Grant  both  thought  the  contract 
might  be  good  as  to  the  freight. 

The  Defendants  then  say,  that  if  the  ship  be  theirs 
by  law,  the  freight  must  also  be  theirs.     This,  however, 
by  no  means  follows:  the  title  to  the  freight  and  the 
title  to  the  ship  are  often  separate ;  and  although  the  act 
of  parliament  may  prevent  the  Court  from  considering 
any  one  but  the  registered  owner  as  the  owner  of  the 
ship,  that  will  not  prevent  the  parties  interested  from. 
dealing  as  between  themselves   upon   another  footing.. 
If  a  ship  be  registered  in  the  name  of  one,  and  he,  ad* 
mitting  the  ship  to  be  the  property  of  himself  and  an- 
other, places  the  freight  to  the  joint  account,  and  settles 
the  account  upon  that  footing,  can  he  at  a  future  time 
withdiaw  all  such  items  from  the  joint  account,  because 
at  law  he  alone   can  be   recognised  as  owner  of  the 
ship? 

In 
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In  Prcuting  v.  Hammond  (a),  the  Defendant  had  been 
registered  as  the  actual  owner  of  the  ship.  The  Plaintiff 
alleged  that  he  was  entitled  to  the  equity  of  redemption, 
and  that  the  Defendant  was  only  mortgagee.  The  De- 
fendant sold  the  ship,  and  told  the  Plaintiff  he  would 
pay  lum  the  balance.  In  an  action  for  the  balance,  it 
was  objected  that  the  Defendant  must  be  taken  to  be 
the  absolute  owner,  and  that  there  was  therefore  no 
ooDsideration  for  the  promise ;  but  it  was  held  that  the 
Plaintiff  should  recover.  In  Battersby  v.  Smyth  {b)  a 
demurrer  was  allowed  to  a  bill  filed  by  a  party  claiming 
as  part  owner  of  a  ship,  but  whose  name  did  not  appear 
upon  the  register,  and  praying  an  account  of  the  profits ; 
bat  in  that  case  there  was  no  allegation  of  any  contract 
as  to  the  freight,  or  that  the  amount  of  it  had  been 
placed  to  the  Plaintiff's  account  by  the  Defendant  The 
title  to  the  account  of  the  freight  was  made  to  depend 
upon,  and  to  grow  out  of  the  Plaintiff's  alleged  tide  of 
part-owner. 


1886. 


Davenport 

V. 

Whitmobe. 


I  am  therefore  of  opinion,  that  independently  of  any 
question  upon  the  present  Ship  Registry  Act,  this  bill 
contains  allegations  which,  if  proved,  would  entitle  the 
Plaintiff  to  some  part  at  least  of  the  relief  which  he 
prays,  and  that  the  general  demurrer,  therefore,  cannot 
be  supported. 

The  order  at  the  Rolls  must  be  reversed. 


(«)  8  Tauni,  688. 


(b)  3  Mad.  wo. 
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Feb.i,^.  LLOYD  V.  LLOYD. 

Marriage  ar-  "PREVIOUSLY   to   and   in   contemplation    of   the 

[harx!r^the  marriage  of  Evan  Lloyd  the  younger  and  Esther 

father  of  the  Stephens^  articles  of  agreement,  dated  the  22d  of  Oc- 

busband,  had  tober  1*111  ^  were  made  between  Evan  Lloyd  the  elderi 

agreed,  in  case  ^^  father  of  Evan  Uoyd  the  younffen  of  the  first 
the  roamage  •^  j        n    ^ 

should  take  part,   Evan  Uoyd  the  younger   of  the  second  part, 

Si'and^Uo  J^^^  Stephens  and  Mary  his  wife  of  the  third  part, 

to  settle  the  and  George  Harris  and  Sylvanus  Uoyd^   trustees,   of 

in  the  manner  ^^e  fourth  part,  whereby,  after  reciting  the  intended 

to  the  uses,      marriage  between  Evan  Uoyd  the  younirer  and  Esther 

and  upon  the  ^  »7  ^        o 

trusts  therein-   Stephens^  the  daughter  of  the  said  James  StephetUj  and 

t*^n^d*-^and  ^^^^  *"  infant  under  the  age  of  twenty-one  years^ 
that  S,,  the  and  further  reciting  that,  for  the  securing  a  competent 
intend^  wife  maintenance  for  Esther  Stephens,  in  case  the  marriage 
vfho  was  an  should  take  eifect  and  she  should  happen  to  survive 
agreed  to  con-  Evan  Uoyd  the  elder  and  Evan  Uoyd  the  youngery 

vey  the  lands  j^^j.  intended  husband,  and  for  the  better  preferment 
of  G.  in  the  "A         y  1     J 

manner,  at        in  the  world  of  Evan  Uoyd  the  younger,  Evan  Uoyd 

th^  "s^s'and  ^^  ^^'^^  ^^'^  agreed,  in  case  the  marriage  should  take 
upon  the  e£fect,  to  pay  the  sum  of  200/.,  and  also  to  convey 

aftCT  men-^*"'  ^"^  settle  the  several  messuages,  tenements,  and  lands 
tioned,  and  thereinafter 

also  to  pay  to 

the  intended  husband  100/.  upon  the  marriage:  it  was  then  covenanted  by  £• 
that,  in  case  the  marriage  should  take  effect,  and  S,  should,  as  soon  as  the  intended 
wife  came  of  age,  settle  the  lands  of  6r.  to  the  uses  thereinafler  expressed,  he,  L^ 
would  settle  the  lands  of  T.  to  his  own  use  until  the  marriage,  and  from  and  after 
the  marriage,  to  his  own  use  for  life,  with  remainder  upon  certain  trusts  for  the 
benefit  of  the  husband  and  wife,  and  the  issue  of  the  marriage;  and  it  was  cove- 
nanted by  i^\,  that  in  ciise  the  marriage  should  take  effect,  and  L,  should  perform 
his  covenant,  he,  Sy  would  settle  the  lands  of  G.  to  the  use  of  himself  for  life, 
with  remainder  upon  certain  trusts  for  the  benefit  of  the  husband  -and  wife,  and 
issue  of  the  marriage.  The  marriage  took  effect,  and  the  wife  came  of  age,  but  5. 
failed  to  settle  the  lands  of  G. :  Held,  nevertheless,  that  £,  was  bound  to  perform 
the  covenant  on  his  part. 
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thereinafter  described,  in  the  manner,  to  the  uses,  and        1887* 
upon  the  trusts  thereinafter  mentioned ;  and  that  James 
Stephens  and  Mary  his  wife,  in   consideration  of  the 
intended  marriage,  and  for  the  better  provision  in  the 
world  of  Esther  Stephens^  their  daughter,  had  agreed 
to  convey  the  moiety  of  the  messuage^  tenements,  and 
knds  thereinafter  described,  in  the  manner,  at  the  time^ 
to  the  uses,  and  upon  the  trusts  thereinafter  mentioned, 
and  also  to  advance  and  pay  the  sum  of  100/L  to  Evan 
Uogd  the  younger  upon  the  solemnization  of  the  mar- 
riage;  it  was   witnessed,   covenanted,   concluded  and 
agreed  upon,  by  and  between  the  parties  thereto^  and 
Boon  LJUnfd  the  elder,  for  himself,  his  heirs,  executors, 
administrators,   and    assigns,   covenanted    with    Evan 
Uqyd  the  younger,  his  heirs  and  assigns,  on  behalf  of 
bimsrif  and  oi  Esther  his  intended  wife,  and  the  issue  of 
the  marriage,  that  in  case  the  marriage  should  take 
eflectt  and  James  Stephens  and  Mary  his  wifis,  or  the 
lonrivcnr  of  them,  should^  as  soon  as  Esther  Stephens 
attained  her  age  of  twenty-one  years,  at  the  costs  and 
charges,  and  upon  the  reasonable  request  of  Evan  Ucyd 
the  younger,  or  Esther  his  intended  wife,  convey  and 
assure  the  moiety  of  the   messuages,  tenements,  and 
lands  thereinafter  mentioned  and  described,  to  the  uses 
thereinafter  expressed  of  and  concerning  the  same,  then 
he,  Bvan  Uqyd  the  elder,  his  heirs  and  assigns,  would, 
at  the  costs  and  charges,  and  upon  the  reasonable  re- 
quest of  Evan  Lioyd  the  younger,  or  Esther  his  intended 
wife,  or  their  heirs,  convey  and  assure  unto  the  trustees, 
George  Harris  and  Sylvanus  Uoydj  and  their  heirs,  all 
those  messuages,  tenements,  and  lands,  called  TSfn^ 
JPwlfyf  therein  particularly  described,  to  hold  the  same  to 
the  use  of  Evan  Lioyd  the  elder,  his  heirs  and  assigns, 
until  the  marriage;  and  after  the  solemnization  thereof, 
to  the  use  of  Evan  Lioyd  the  elder  and  his  assigns, 
during  his  life,  without  impeachment  of  waste,  with  re- 
VoL.  IL  O  mainder 
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mainder  to  the  use  of  the  trustees  and  their  heirs  during 
the  life  of  Evan  lAcyd  the  elder,  in  trust  to  preserve 
contingent  remainders ;  and  after  the  decease  of  Enan 
Lloyd  the  elder,  then  to  the  use  of  Eoan  Lioyd  the 
younger,  and  his  assigns,  during  his  life,  without  im- 
peachment of  waste ;  with  remainder  to  the  use  of  Esther 
Stephens^  his  intended  wife,  during  her  life,  if  she  should 
so  long  continue  unmarried,  without  impeachment  of 
waste,  in  satisfaction  of  dower ;  with  remainder  to  the 
first  and  every  other  son  of  the  marriage,  successively, 
in  tail;  with  remainder  to  the  daughters  of  the  marriage 
as  tenants  in  common  in  tail;  with  remainder  to  the 
right  heirs  of  Eoan  Lioyd  the  elder  in  fee.     And  it  was 
further  witnessed,  that  in  consideration  of  the  intended 
marriage,  and  also  of  the  covenant  thereinbefore  made 
on  the  part  of  Evan  Lloyd  the  elder,  and  in  pursuance 
of  the  aforesaid  agreement  on  the  part  of  James  Stephens 
and   Mary  his  wife,  it  was  thereby  covenanted,   con- 
cluded, and  agreed  upon,  by  and  between  the  parties 
thereto,  and  James  Stephens  for  himself  and  Mary  bis 
wife,  their  heirs,  executors,  and  administrators,  cove- 
nanted with  Evan  Lloyd  the  younger,  his  heirs  and 
assigns,  on  behalf  of  himself  and  the  issue  of  the  in- 
tended marriage,  that  in  case  the  marriage  should  take 
effect,  and  Evan  Lloyd  the  elder,  his  heirs  or  assigns, 
should  in  all  things  perform,  fulfil,  and  keep  the  cove- 
nants thereinbefore  contained  on  his,  her,  and  their 
parts,  then  they,  James  Stephens  and  Mary  his  wife, 
and  Esther  Stephens  their  daughter,  or  the  survivors  or 
survivor  of  them,  and  all  other  necessary  and  proper 
parties,  would,  at   the   costs  and  charges,  and  upon 
the  reasonable  request  of  Evan  Lloyd  the  younger,  and 
the  issue  of  the  marriage,  convey,  settle,  and  assure  one 
undivided  moiety  of  and  in  the  messuage,  tenement,  and 
lands  called  Glandcad^  therein  particularly  described; 
to  hold  to  the  said  trustees  and  their  heirs,  to  the  use 

of 


ckM^  \in  IchAnci^ry.  id< 

of  Jmiei  Sieji^^  ^A  Mary  bis  wife,  diirittg  theii*  liveli  18S7. 
alki  tlfe  life  of  th^  surVivoi*  of  th^m ;  witH  renudnder  to 
the  use  bf  Euah  Lloyd  the  youhger  and  Esther  Stephens 
his  fiitiMded  wife;  dUrtfag  their  lives  »nd  the  life  of  th^ 
siii^Tor  or  tlieiD,  if  Bmn  Um/d  ihe  yoUtiger  should 
condnu'e  bninirried  after  the  decease  of  bis  intended 
wife ;  with  i^mj&iUder  io  the  use  of  the  first  knd  othef 
sobs  of  the  marria^  Successively  in  tail  male;  with  l^ 
mainder  to  the  use  of  the  daughters  of  the  marriage  ak 
tenants  in  common  in  tail ;  with  remainder  to  the  use 
of  the  right  heirs  of  Esther  Stephens  for  ever. 

Th^  artides  also  cohtained  covenants  by  Hodn  Ua^ 
the  elder  and  by  Jamei  l^ephensy  for  him^lf  ftnd  Mary 
his  wife,  for  quiet  enjoyni^nt  of  the  sevend  premises,  ae- 
cotding  to  the  uses  thereiiibefore  limited  atid  declared; 
and  a  covenabt  by  Evan  Lloyd  the  elder  ibir  the  pay- 
ment of  the  sum  of  200/.  to  Evan  Lloyd  the  yoongei*; 
upon  the  solemnization  of  the  tnairiage. 

The  ttiaH'Iage  shortly  ^ehvards  took  efiect.  Eum 
U&j^  the  elder  Survived  several  ydars,  and  died  in  thi 
y^  ITS^^  withoiit  having  executed  any  conveyance  of 
the  lands  elilled  7^-^-Ptd{^,  pursuant  to  his  covenant 
oontaihed  in  the  artides ;  and  und6r  his  will,  duted  the 
S8th  of  Peh%dry  1784,  the  legal  estate  in  those  landtf 
became  eveiitiially  vested  in  his  son  Evan  Lloyd  the 
ybtibger,  in  fee  simple. 

In  the  jrear  1818,  Evan  LUwd  the  younger  died 
intestate,  leaving  his  widow  Esther  and  five  children! 
issue  of  the  marriage,  surviving  him;  and  the  lands 
of  Th/n-y^PaUy  thereupon  de^^t^ded  to  his  eldest  Son 
and  heir-at-law,  John  William  lAoyd^  who  In  the  yeiur 
1825  dl^  without  issuer  having  devised  all  his  estai^§ 
to  his  wife  Rebecca  Lloyd  in  fee.     Esther  Uoyd  died  lil 

O  ^  the 
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1887«-  the  year  1829,  and  the  Plaintiff,  David  Uoyd^  who  was 
the  second  son  of  Evan  Uoyd  the  younger  and  Esther 
his  wife,  then  filed  the  present  bill,  claiming  under  the 
marriage  articles  of  his  father  and  mother  to  have  been 
equitable  tenant  in  tail  of  the  lands  of  T^/n-y^Pxclfy ; 
and  alleging  that  he  had  barred  the  estate  tail  by  an 
equitable  recovery ;  and  praying  that  the  legal  estate  in 
the  lands  might  be  decreed  to  be  conveyed  to  himself 
in  fee. 

It  appeared  from  the  answer  of  Rebecca  Uoyd^  and 
was  admitted  as  a  fact  in  the  cause,  that  the  lands  of 
Glandeady  the  moiety  of  which  was,  according  to  the 
marriage  articles,  to  be  included  in  the  proposed  settle- 
ment, were,  at  the  date  of  the  articles,  subject  to  a 
mortgage  in  fee,  made  in  the  year  1771,  and  of  which 
the  equity  of  redemption  was  settled  on  James  Stephens 
and  Mary  his  wife,  for  their  lives,  with  remainder  to 
their  daughter  Esther  in  tail;  and  that,  in  the  year  1783, 
the  mortgage  was,  under  a  decree  of  the  Court  of  Ex- 
chequer, absolutely  foreclosed  by  the  mortgagee,  so 
that  the  covenant  of  James  Stephens  for  the  settlement 
of  that  property  was  incapable  of  being  executed.  It 
was  further  admitted  that  Esther  Uqyd^  the  daughter 
of  James  Stephens  and  Mary  his  wife,  attained  the  age 
of  twenty-one  in  the  month  of  March  1778 ;  that  James 
Stephens  survived  Evan  Lloyd  the  elder,  and  died  in  the 
year  1794*,  without  having  done  any  act  on  his  part 
towards  performing  his  covenant  to  settle  the  lands 
of  Glandead;  and  that  in  point  of  fact  the  lands  of 
Qlandead  had  never  been  settled  accordingly. 

The  Vice-Chancellor  having  decided  that  the  Plaintiff 
was  entitled  to  the  conveyance  which  he  prayed  by  his 
bill,  the  Defendant  Rebecca  Lioyd  appealed  from  his 
Honoris  decree. 

Mr. 
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Mr.  Wigram^  Mr.  Wilbrdham^  and  Mr.  GirdUstone^ 
in  support  of  the  decree. 

The  instrument  upon  which  the  question  arises  is  very 
loosely  and  inartificially  drawn ;  and  some  of  its  pro- 
visions are  neither  consistent  nor  intelligible.  It  is  not, 
therefore,  to  be  construed  with  the  same  strictness  as  if, 
instead  of  being  mere  articles,  it  were  a  formal  settle- 
ment ;  but  the  Court  will  endeavour  to  get  at  the  true 
intent  of  the  parties,  upon  a  careful  consideration  and 
comparison  of  every  part  of  the  contract,  and  if  it  can 
discover,  will  give  effect  to  that  intent,  even  in  opposition 
to  the  literal  meaning  of  the  words.  In  this  view  it  is 
material  to  observe,  that  although  the  covenants  by  the 
respective  fathers  to  settle  the  lands  are  in  form  con- 
ditional, the  language  of  the  recitals  and  of  the  covenants 
for  title  is  not  conditional  but  absolute.  There  is  no 
occasion,  however,  to  rely  upon  the  distinction  between 
the  rules  of  construction  as  applicable  to  articles  and  to 
deeds ;  for  on  the  face  of  these  articles  themselves,  as 
they  would  be  construed  in  a  court  of  law,  the  Plaintiff 
is  clearly  entitled  to  a  decree.  In  Serjeant  fViUiam^s 
note  to  Pordage  v.  Cole{a\  most  of  the  cases  at  law  on 
the  subject  of  mutual  and  dependent  covenants  are  col- 
lected, and  several  rules  are  laid  down  for  the  purpose 
of  ascertaining  when  covenants  are  to  be  considered  as 
coming  within  that  description.  One  of  the  first  rules 
is  stated  in  these  words  ; — ^^  It  is  justly  observed,  that 
covenants,  &c  are  to  be  construed  to  be  either  de- 
pendent or  independent  of  each  other,  according  to  the 
intention  and  meaning  of  the  parties  and  the  good  sense 
of  the  case;  and  technical  words  should  give  way  to 
such  intention."  Another  rule  laid  down  by  the  same 
writer  is,  that  "  where  a  covenant  goes  only  to  part  of 
the  consideration  on  both  sides,  and  a  breach  of  such 

covenant 

(a)  1  Saund.319. 
O  3 
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coyenai^^  Qiay  be  paid  for  in  ^^nqoges,  it  is  an  inde- 
pendent covenant,  and  an  action  may  \^  maintained  for 
a  breach  of  the  covenant  on  the  part  of  the  Defendant, 
without  averring  performance  in  the  declaration/'  Op 
that  principle  wa^  decided  the  case  of  Boone  v.  Eyre{a)f 
which  is  exactly  applicable  to  the  present  case.  There 
the  principal  consideration,  the  conveyance  of  the  estate, 
having  been  given,  the  Court  would  not  hol4  want  of 
title  to  a  few  negroes  to  be  such  a  breach  as  would  ex- 
cuse the  purchaser  from  the  performance  of  his  cove- 
nant. So  here,  the  principal  consideration,  the  mar- 
riage, having  passed,  the  Court  will  not  hold  U(yd 
the  elder  to  be  discharged  from  his  covenant,  because 
the  wife's  father  has  not  fulfilled  his  part  of  the  engage- 
ment.     In  like  manner  there  are  cases  at  law  where 

agreed  that,  on  breach  by  either,  the  party  failing  shall 
pay  a  certain  sum.  The  Courts  have  treated  that  as  an 
agreement  not  to  be  performed  literally ;  but  considering 
the  sum  to  be  in  the  nature  of  a  penalty,  and  not  of 
liquidated  damages,  have  only  allowed  such  aamages  as 
had  been  actually  sustained,  and  not  the  whole  amount 
stipulated ;  Astley  v.  Weldon  (J),  Kemble  v.  Farren,  (c) 

With  respect  to  the  performance  of  these  covenants, 
if  taken  literally,  how  were  they  to  be  performed  ? 
Neither  act  is  to  precede  the  other.  How  are  JJqyd 
the  father  and  Stephens^  who  have  no  personal  interest 
themselves  in  the  performance,  to  be  brought  together, 
if  neither  is  to  be  bound  until  the  other  has  performed 
his  part  of  the  obligation  ?  There  is  another  class  o; 
cases  in  equity  which  is  very  strong  to  shew,  that  where 
the  husband's  father  agrees  to  make  a  settlement  in  con- 
sideration 

(a)  1  H.  BL  S73.  note  a.  (c)  6  Bing,  Hi. 
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sideratioii  of  the  wife's  portion,  the  ffulure  of  her  portion 
shall  not  excuse  him  from  performance  of  his  agree- 
ment; North  V.  Amell  (a),  Perkins  v*  Thornton  (b\ 
Harvey  v.  Ashley  {c\  Crofton  v.  Ormsby,  (d)  This  is  a 
coi^sequence  which  necessarily  flows  from  tlie  peculiar 
nature  and  object  of  every  marriage  settlement  The 
husband  and  wife  are  there  considered  in  the  light  of 
purchasers  on  behalf  of  their  unborn  issue  {e)f  who,  in 
this  way,  become  quasi  contracting  parties ;  and  i^  there- 
fore, the  relations  on  either  side,  who  are  parties  to  the 
contract,  fail  in  performing  their  part  of  it,  the  children 
when  they  come  into  esse  may  call  for  a  specific  perform- 
ance to  the  extent  of  their  interest  in  the  subject-matter. 
In  the  present  case  Stephens  was  to  convey  Glandead, 
at  the  request  of  Lloyd  the  son  or  Esther  his  wife* 
Glandead  was  foreclosed  by  a  mortgagee  six  years  after 
die  marriage ;  but  up  to  that  time  Uoyd  the  son  might 
have  taken  steps  to  compel  Stephens  to  setde  Glandead; 
and  as  he  did  not  do  so,  but  afterwards  took  Tyn^y-Pwlly 
by  devise  from  his  father,  he  and  those  claiming  under 
him  cannot  take  advantage  of  his  laches  and  resbt  the 
performance  of  the  father's  covenant 


16S7. 


Mr.  Jacob  and  Mr.  Puller^  for  the  Defendant 

The  question  is,  whether  it  was  competent  to  the 
parties  to  make  the  setdement  of  Tyn-y-Pwlly^  by  Uoyd 
the  father,  conditional  and  dependent  on  the  performance 
by  Stephens  of  his  covenant  to  settle  GlandeofiL  If  it 
was,  and  if  such  a  stipulation  was  lawful^  of  which  there 
cannot  be  a  doubt,  in  what  conceivable  mode  could 
they  have  taken  more  effectual  steps  for  that  purpose  ? 

The 


(a)  S  P.  Wtns,  618. 
lb)  Amb.  502. 
(c)  3i4^.607. 

\i)  S  Sch.  i  Lef.  583.;  Ba»- 
y.Boikervile,  2  Firm,  448.; 


Hancodc  v.  Hanoock^  ibkL  605L; 
Whitmcl  V.  Farrel^   1  feu  »en. 
256.;  and  see  t&u/.377.;  2  Ves. 
sen.  309. 
(tf)  1 1  Vea.  %3S, 
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SOO  CASES  IN  CHANCERY. 

1837*  The  language  of  the  contract  amounts  to  an  express 

^^^^^^^  declaration,  that  Uat/d's  meaning  was  ihat  his  covenant 

«.  should  be  contingent  on  the  performance  of  the  other. 

uoTD.  j^^  g^^  ^f  ^Y^^  ^2^j^  ^  Glandead  sufficiently  explains 

why  that  was  his  object.      At  the   time  when   these 
articles  were  prepared,  Glandead  was  mortgaged  for 
nearly  its  whole  value ;  and  the  equity  of  redemption 
was  settled  upon  Stephens  and  his  wife  for  life,  with 
remainder  to  Esther  Stephens  the  intended  wife  in  taiL 
The  latter  had  not  then  attained  twenty-one ;  and  until 
she  came  of  age,  no  settlement  of  Glandead  could  be 
effectually  made.      She  might  die  under  age,  or  her 
fiither  might  not  be  able  to  redeem  Glandead.     It  was 
very  natural,  therefore,  for  Mr.  Uoyd  the  father  to  say 
to  Mr.  Stephens^  "  I  cannot  depend  on  your  promise  to 
settle  Glandead.     I  am  willing  to  contribute  my  share 
towards  making  a  provision  for  the  wife  and  children ; 
but  as  there  is  a  doubt  whether  you  can  make  good 
yours,  I  will  only  agree  to  settle  Tyn-y^Pwlly  in  case 
you  settle   GlandeadJ*'     The  words   used  are   clearly 
words  of  condition;    and  the  meaning  of  the  parties 
manifestly  was,  that  the   settlement  should  be  condi- 
tional.    Whatever  slight  inaccuracies  and  discrepancies 
may  be  found  in  the  articles,  which  doubtless  are  in- 
artificially  penned,  the  Court  has   no  jurisdiction   to 
strike  the  condition  out  of  the  contract,  and  make  a 
new  settlement  for  the  parties,  different  from  what  they 
themselves  contemplated.     These  inaccuracies  and  dis- 
crepancies do  not,  in  the  least,  affect  or  break  in  upon 
the  plain  intention  to  make  the  contract  conditional.   The 
recital,  it  is  true,  does  not  state  any  such  intention ;  but 
the  recital  is  very  general  in  its  terms,  and  refers  to  the 
operative  part  for  the  real  meaning  of  the  parties.   This 
case  much  more  nearly  resembles  Porter  v.  Shepkard{a) 

than 

(a)  6  T.  B.  666. 


The  Defendant  insists  that  by  the  failure  of  Stephens 
to  perform  his  part  of  the  marriage  contract,  Evan 
Lloyd  the  elder  became  released  from  all  liability  to 
perform  his  part,  on  the  ground  that,  by  the  terms  of 
UoyJCs  covenant,  performance  by  Stephens  was  a  con- 
dition precedent  to  performance  by  lioyd;   and  the 

question 

(a)  3ilfrr.30. 
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than  Bocme  ▼•  Eyre  and  the  rest  of  the  cases  cited  on  1837. 
the  other  side ;  none  of  which,  indeed,  have  any  appli- 
cation, for  in  none  of  them  was  any  express  condition 
introduced.  Those  cases  only  shew  that  where  no 
express  condition  is  found  inserted,  the  Court  looks  to 
the  justice  of  the  case,  and  raises  an  implied  condition 
or  not,  according  to  the  circumstances.  But  that  is  a 
very  difierent  thing  from  striking  an  express  condition 
oat  of  a  deed.  That  would  not  be  to  construe,  but  to 
correct  the  instrument ;  a  course  for  which  there  is  no 
anthority  in  a  case  like  the  present,  and  which  the 
Court,  besides,  upon  this  bill,  is  not  called  upon  or  able 
to  take ;  Sumner  v.  Powell,  (a)  Suppose  Licyd^  the 
fiitherj  instead  of  taking  a  covenant  from  Stephens  to 
settle  Glandead^  had  required  the  insertion  of  some 
such  condition  as  those  mentioned  by  Blackstone  —  as 
tofT  example,  *^  if  Stephens  should  go  to  or  return  from 
Somej'* — what  equity  would  there  be  to  strike  that  con- 
dition out  of  the  agreement?  Yet  that  is  in  effect  what 
is  sought  to  be  done  here,  and  what  the  Vice- Chancel- 
lor's decree  has  authorised. 

Mr.  Wigramj  in  reply. 


Hie  Lord  Chancellor  [after  stating  the  substance       ^^^'  9* 
of  the  marriage  articles,  and  the  material  facts  of  the 

0:  — 
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18S?.  question  is,  whether  there  is  not  enough  to  shew  that 
such  a  construction  would  defeat  the  intention,  and  that 
the  intention  was  that  each  of  the  contracting  parties 
should  be  liable  for  the  performance  of  his  own  cove- 
nant, whether  the  other  party  could  or  could  not,  or 
did  or  did  not  perform  his. 

If  the  provisions  are  clearly  expressed,  and)  there  is 
nothing  to  enable  the  Court  to  put  upon  them  a  con- 
struction different  from  that  which  the  words  import,  no 
doubt  the  words  must  prevail ;  but  if  the  provisions  and 
expressions  be  contradictory,  and  if  there  be  grounds, 
appearing  upon  the  face  of  the  instrument,  afibrding 
proof  of  the  real  intention  of  the  parties,  then  that 
intention  will  prevail  against  the  obvious  and  ordinary 
meaning  of  the  words.  If  the  parties  have  themselves 
furnished  a  key  to  the  meaning  of  the  words  used,  it 
is  not  material  by  what  expression  they  convey  their 
intention. 

The  present  is  not  a  case  in  which  the  Court  can 
refuse  to  interfere  on  account  of  the  obscurity  of  the 
contract  The  marriage  has  taken  place;  the  contract 
has  been  so  far  performed  that  the  Court  must  put  some 
construction  upon  it,  to  the  extent  to  which  it  remains 
to  be  performed;  and  the  question  is  what  that  con- 
struction ought  to  be. 


The  whole  question  turns  and  was  argued  upon  th 
construction  of  these  articles  ;    and  in  this  view  it  i 
most  important  correctly  to  ascertain  what  the  parti 
themselves  have  expressed  in  the  recitals,  as  their  un 
derstanding  of  the  contract.     According  to  those  recitals 
UoycCs  agreement  is,  in  case  the  marriage  shall  take^ 
effect,  to  pay  200/.,  and  to  convey  and  settle :  no  tim^ 
is  limited  for  conveying  and  settling  other  than  the  time 

or 


^  jf/flftt^jS^t  ^^  t^9  900/^  apd  tbf  only  event  specified  is 
tj^lie  iipiten^ed.  paarriage.  It  is  evident,  therefore,  that 
lipcp  ^16  mari;!^  taking  ^ffect,  Llcn/d  wpuld  have  been 
t^ai^^  to  ffly  the  200/.,  ap/^  to.  convey  find  settle  the 
q;ta)^  Bif^t^  L^  tb^t  p&rt  of  the  reciljal  whi9h  refers  to 
tl^  CQiiti:ac;t  \?y  Sf/y)^ensj  there  is  a  marked  distinction 
between  the  period  at  which  he  was  to  pay  his  100/.  and 
^  period  at  which  he  yras  to  convey  the  estate.  His 
agre^inent,  accordipg  to  the  recital,  was  to  convey  the 
^ffBte  at  the  time  thereinafter  mentioned,  tha,t  is  to  say, 
whoi.  his  daughter,  having  attained  twenty-one,  would 
be,  competent  to  bar  her  esta.te  tail  in  that  portion  of  the 
prpper^  which  her  father  was  to  settle. 

[IDs  Lordship  then  read  the  covenants.] 

Pppn  ^e  c9veQant  of  Uayd  it  may  be  observed  that, 
i^j^l^ding.  tp,  tbje  terms  of  it,  his  estate  was  to  be  settled 
to.  ^$  own  use;  until  the  marriage,  and,  from  and,  after 
^^  marriajge,  to,  Qtl^er  uses.  Here  then  is  a  covenant 
iR(rbicli9  if  ^e  Defendant's  argument  b^  correct,  was  not 
iff  operstiQ  uQtil  some  considerable  period  after  the  mar- 
lingl^  that  is  to  say,  until  Stephens  made  the  settlement 
OH  his  part  upon  his  daughter  Esther's  conning;  of  age ; 
ai^d  yet  i|t  could  only  have  been  duly  executed  by  a  con- 
Teyance  made  at  the  time  of  the  marriage,  ipasmuch  as 
it  refers  to  th(^  cref^tipn  of  uses  which  w^re  to.  arise 
anterior  t)o,  or  at  any  rate  contemporaneously  with  that 
even^  Th^  two  provi3ions  in  the  covenant,  it  is  ob- 
yioiiSy  airie  uttfsrly  inconsistent  and  irreconcileable. 

It  was  hardly  attempted  to  be  disputed  (^nd  all  the 
authorities  in^  effect  prove)  that,  with  respect  to  mar^ 
ripge  contracts,  there  can  be  no  resistance  on  the  part 
of  one,  because  another  contracting  party  has  failed  to 
perfinrm  his  part  of  the  agreemeat;  and  the  obvious 

reason 
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reason  is  that  the  parties  to  the  contract  are  not  the 
only  persons  having  an  interest  in  the  subject,  but 
the  contract  is  made  by  them  on  behalf  of  the  issue 
of  the  marriage.  Although,  therefore,  in  the  case 
of  an  ordinary  contract,  a  party  who  has  not  performed 
his  part  may  not  be  entitled  to  claim  the  benefit  of  it 
against  the  other  party,  it  is  different  in  marriage  articles, 
where  the  two  contracting  parties  reciprocally  enter  into 
contracts  both  of  which  are  made  for  the  benefit  of  a 
third  party.  Unquestionably,  however,  even  in  the 
case  of  a  marriage  settlement,  the  covenants  may  be  so* 
framed  as  to  be  mutually  dependent;  and  if  it  be  clear 
on  the  face  of  the  settlement  that  such  was  the  intention, 
that  intention  must  prevail. 


In  the  present  case  it  was  contended  on  the  part  of 
the  Defendant  that  the  Court  has  no  right  to  go  out  of 
the  terms  of  the  contract,  and  to  construe  the  covenant 
by  Lioyd  otherwise  than  according  to  the  literal  import 
of  the  words.     On  the  other  side  reference  was  made  to 
the  case  of  Porda(re\,  Cole  (a),  in  a  note  to  which  Serjt 
Williams  has  collected  a  variety  of  other  cases  in  which 
the  Court  has  done  great  violence  to  the  strict  letter  of 
covenants  for  the  purpose  of  carrying  into  effect  what 
was  considered  to  be  the  real  intention  of  the  parties. 
One  of  these  cases  was  Boone  v.  Eyre  (J),   where  the 
covenant  was  that,  A^  well  and  truly  performing  all  and 
every  thing  therein  contained  on  his  part  to  be  per- 
formed, B.  would  pay  an  annuity,  and  where  it  was  held 
that  the  annuity  was  payable  by  £.,  although  A.  back- 
not  performed  all  and  every  thing  on  his  part  to  b^ 
performed.     Kentish   v.  Newmafi  (c)  is   a   very   strong 
authority  proceeding  upon  the  same  principle. 

o» 


(a)  I  Saund.Sl9. 

(b)  1  H.  Black.  1173.  n.  a. 


(c)  I  P.  IVms.  2J4. 
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On  the  part  of  the  Defendant  the  case  of  Sumner  v. 
Ponrell{a)  was  cited  to  impeach  this  doctrine.  The 
question  there  was,  whether  a  covenant  joint  in  its  form 
should  be  construed  as  joint  and  several.  That  case, 
however,  only  decided  that  the  terms  of  the  instrument 
must  prevail  where  there  is  nothing  to  lead  to  a  con- 
struction different  from  the  ordinary  meaning  of  the 
words;  and  the  judgment  of  Sir  IV.  Giant  assumes  that 
where  there  are  legitimate  materials  leading  to  a  con- 
struction  different  from  the  ordinary  meaning  of  the 
words  used,  the  Court  may  construe  the  words  accord- 
^^y  9  ^s  1^  the  instance  of  a  joint  bond  given  for  a 
prior  liability  which  was  joint  and  several.  It  is  to  be 
observed,  moreover,  that  where  the  evidence  to  put  such 
s  construction  upon  the  words  is  to  be  found  in  the 
instrument  itself,  it  is  much  more  safe  and  satisfactory 
than  where  —  as  in  the  case  of  joint  bonds  construed  to 
be  joint  and  several  —  the  evidence  is  sought  for  in  the 
circumstances  and  situation  of  the  parties. 


In  this  case,  then,  we  have  the  agreement  recited: 
the  consideration  is  marriage ;  the  object  is  to  provide 
for  the  wife,  and  to  advance  the  husband,  who  is  the 
son  of  the  covenantor.  One  event  only  is  mentioned  as 
that  upon  which  the  liability  is  to  arise,  namely,  the 
marriage.  Upon  that  event  taking  effect,  Uoyd  the 
elder  is  to  pay  200/.,  and  to  settle  and  convey  his  estate 
*'  in  the  manner,  to  the  uses,  and  upon  the  trusts  after 
mentioned,"  not  upon  any  conditions  or  contingencies 
after  mentioned.  With  respect  to  Lloyd's  covenant, 
there  is  no  distinction,  as  to  him,  between  his  contract  to 
pay  the  200/.,  and  to  convey  the  estate  of  Tyn-y^Pwlly ; 
whereas,  with  respect  to  Stephen^s  covenant,  he  is  to  pay 
100/.  upon  the  marriage,  and  to  settle  the  half  of  the 

estate 

(a)  2  Mer.  50. 


Lloyd. 
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18S7.       estate  of  Glahdedd  "at  the  time  afteir  mehtioiiM;'*  wUfch 
is  upon  his  daughteir  attaining  twenty«one. 

So  fkr  then  the  contracts  by  IJqyd  and  by  Stepheflt  arfc 
perfectly  distinct  and  independent.  Uqyd  is  to  cotiT^ 
his  estate  lipon  the  marriage;  Stephens,  not  until  after- 
wards, when  his  daughter  attains  ttrenty-one;  and 
accordingly  LloySs  estate  is  to  be  settled  to  uses  which 
are  to  commence  even  before,  but  certainly  *^  from  and 
after  the  marriage,"  while,  with  respect  to  that  6f  Sfe- 
phensj  there  is  no  such  provision.  All  this  lieaves  tA 
doubt  of  the  intention  of  the  parties.  But  theb  tb^ 
covenants,  by  Lloyd  and  by  Stephens,  are  each  in  temii 
made  to  depend  upon  the  performati'ce  of  the  \xr9^ 
nant  by  the  other.  LUyd*s  obligation,  which  is  t6 
be  performed  upon  the  marriage,  is  made  to  operide 
only  in  case  Stephens  shall  perform  his,  which  was  not 
capable  of  being  performed  till  some  time  after  the  nlar^ 
riage ;  and  in  the  same  manner  Stephen^s  cdvenant  is 
made  to  depend  upon  the  performance  of  Zioycfs;  so 
that  tioyd^s  act  is  to  precede  Stephen^s,  and  Stepkeruf$ 
to  precede  LUn/d^s. 

It  was  argued,  indeed,  that  both  were  to  be  simul- 
taneous ;  but  this  would  be  doing  as  much  violence  tcp 
the  words  as  is  required  in  order  to  make  them 
sistent  with  the  intention  of  the  parties  as  declared 
the  recital.  These  provisions  cannot  be  carried  id 
effect  according  to  the  letter  of  the  terms  used ;  biit  th 
intention  of  the  parties  is  sufficiently  expressed.  Thi 
words  used  must  therefore  yield  to  the  declared  ihtehtiod 


I  am  of  opinion  that  Lloyd's  liability  to  settle 
estate  was  not  removed  by  the  failure  of  Siephenifn 
covenant  to  settle  his,  and  that  the  decree  of  the  Vioe^ 
Chancellor  is  therefore  correct. 
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SOUTHBY  i;.  HUTT.  Feb. «,  s.  is. 

^T^HIS  was  a  suit  instituted  by  the  vendor  of  an  estate  By  condi- 
-■-     which,  in  the  month  of  May  1833,  was  sold  by  5''^J[,°Iti.^'' 

auction  in  a  great  number  of  lots,  for  the  purpose  of  puUted  that 

r-  •/•r  /•!_•  ^-.'^  ^c  vendor  of 

enforcing  a  specific  performance  of  his  contract  against  ^j  estate 

the  purchaser  of  certain  of  the  lots.  ^*?",^^  ^*" 

*  sold  in  lots 

should  deliTer 
The  main  question  in  the  cause  was  whether,  upon  ^^^a^^S^ 
the  true  construction  of  the  conditions  of  sale,  the  Plain-  purchasers, 
tiff  was  or  was  not  relieved  from  the  obligation  of  veri-  ^      ^i  ^^g 
fying  the  abstract  of  his  title  by  producing,  for  the  but  that  as  to 
inspection  of  the  Defendant  or  his  solicitor,  the  several  estate,  ac- 

documents  mentioned  in  the  abstract,  or  by  other  satis-  qu»fed  under 

•'an  inclosure, 
iactory  evidence.     A  subordinate   question  was,  whe-  he  should  not 

ther,  if  that  point  should  be  decided  against  the  Plaintiff,  ^^""^^  ^^^ 

the  Defendant  had  not,  by  his  subsequent  conduct,  and  thereto  prior 

upon  the  result  of  the  dealings  and   correspondence  ^^^  j^  *^g     ^ 

which  had  taken  place  between  the  respective  solicitors  farther  sti- 

of  the  parties,  waived  all  objection  to  the  title.  [he  vendor 

should  deliver 

rrw  .  .  .  \        up  ^®  'b® 

The  conditions  of  sale,  so  far  as  they  were  material  to  largest  pur- 

the  question  between  the  parties,  were  the  following: —  vahjeVuthc 

title  deeds 
"  4th.  The  vendor  will,  at  his  own  expense,  deliver  an  cu^enu  in 

abstract  of  the  title,  to  the  purchaser,  or  his  solicitor,  of  his  custody, 

,  but  should  not 
the  |)e  required  to 
produce  any 
ori^nal  deed  or  other  documents  than  those  in  his  possession  and  set  forth  in  the 
abstract :  Held,  on  the  construction  of  these  conditions,  that  they  did  not  relieve 
the  vendor  from  his  liability  to  verify  the  title  shewn  upon  the  abstract  by  pro- 
dncing  the  title  deeds  themselves,  or,  if  any  of  them  were  not  in  his  possession, 
by  other  satisfactory  evidence. 

If  a  vendor  intends  to  deprive  a  purchaser  of  the  right  to  the  production  of  any 
evidence  necessary  to  verify  the  title  beyond  what  the  title  deeds  in  his  own  cus- 
tody will  supply,  he  is  bound  to  make  that  intention  previously  known  to  the 
pmrfaaser  in  clear  and  explicit  terms. 
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1887. 


the  first  seven  lots,  and  lot  SS.j  within  twenty-one  days 
from  the  day  of  the  sale,  and  deduce  a  good  title ;  but 
as  to  such  parts  of  the  land  as  were  allotted  or  taken 
in  exchange  under  the  award  of  the  commissioners  of 
the  Appleton  inclosure,  the  purchaser  shall  not  be  at 
liberty  to  require,  and  the  vendor  shall  not  be  bound  to 
shew,  any  title  thereto  prior  to  the  said  award,  fix>m 
which  period  the  title  to  such  lands  will  be  deduced*  The 
purchaser  shall,  within  the  next  twenty-one  days  after 
the  delivery  of  the  abstract,  declare  in  writing,  his  ac- 
ceptance or  disapproval  of  the  title,  after  which  he  is  to 
be  precluded  from  raising  objections :  and  in  case  ob- 
jections are  made  within  that  period,  the  vendor  shall 
be  at  liberty  to  vacate  the  sale,  upon  returning  the 
deposit  with  interest,  auction  duty,  or  other  further 
compensation. 


*^  5th.  That  upon  payment  of  the  remainder  of  the 
purchase-money,  on  or  before  the  time  above  men- 
tioned, the  vendor  will  convey  the  premises  to  the  re- 
spective purchasers,  who  'are  to  be  at  the  expense  of 
preparing  their  own  conveyances. 


''  6th.  The  vendor  will  deliver  up,  to  the  purchaser 
of  the  greater  part  in  value  of  the  said  estates,  all  the 
title  deeds  and  copies  of  deeds,  and  other  documents 
in  his  custody,  but  shall  not  be  bound,  or  required, 
to  produce  any  original  deed,  or  other  documents  than 
those  in  his  possession  and  set  forth  in  the  abstract, 
or  which  relate  to  other  property ;  and  such  purchaser 
is  to  enter  into  the  usual  covenants  for  the  production 
of  the  title  deeds  to  the  purchaser  or  purchasers  or 
proprietor  of  the  remaining  or  other  lots;  but  if  the 
largest  portion  in  value  of  the  estate  shall  remain  un* 
sold,  the  vendor  shall  be  entitled  to  retain  the  deeds, 
upon  entering  into  such  covenants ;  all  such  covenants 

to 


Mr.  Tinney  and  Mr.  Bagshawe^  for  the  appeal,  re- 
ferred to  Deverell  v.  Lord  Bolton  (a),  Freme  v.  JVrtgkt  (i), 
Sir  JB.  SugderCs  Treatise  on  Vendors  and  Purchasers  (c), 
and  also  to  the  judgment  of  Lord  Lyndhurst  in  Dick  y. 
Ikmald.{d) 

The  material  facts  of  the  case,  and  the  principal  argu- 
ments urged  in  support  of  the  decree,  are  stated  and 
considered  in  the  judgment 
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(J)  1  B^h,  ess.  N.  S. 
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to  be  prepared  by  and  at  the  expense  of  the  person  or        18S7* 
persons  requiring  the  same,   who  may  have  attested 
oopies  of  such  deeds  at  his  or  their  own  expense." 

The  decree  of  Lord  Jjangdale^  made  upon  the  hear- 
ing of  the  cause  at  the  Rolls,  declared  that  the  De- 
fendant was  not  entitled  to  have  the  abstract  of  the 
title  verified,  except  so  far  as  the  Plaintiff  could  verify 
the  same  by  the  production  of  the  deeds  and  other 
documents  in  his  possession;  and  that  subject  to  the 
Plaintiff's  procuring  the  execution  of  a  certain  deed  of 
release  (the  purchaser's  right  to'  which  had  not  been 
diluted),  the  Defendant  was  bound  to  accept  a  con- 
veyance of  the  estate,  and  should  pay  the  costs  of  the 
suit. 

The  Defendant  appealed  from  his  Lordship's  decree. 
Mr.  Wigram  and  Mr.  R.  Perry^  in  support  of  the 
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18S7.  Tike  Lord  Chancellor. 

This  was  a  bill  by  a  vendor  for  specific  performance 
of  a  contract  of  purchase,  and  praying  that  the  Defend- 
Feb,  15.      ^^^  might  be  declared  to  have  accepted  the  title. 

The  premises  in  question  were  put  up  to  sale  by 
auction  on  the  7th  of  May  1833,  subject  to  certain  con- 
ditions of  sale.     By  the  fourth  of  those  conditions  the 
vendor  was  to  deliver  an  abstract  of  the  title  to  the  pur- 
chaser, or  his  solicitor,  within  twenty-one  days  of  the 
day  of  the  sale,  and  to  deduce  a  good  title;  but  as  to 
certain  lands  allotted  under  an  inclosure,  the  purchaser 
was  not  to  be  at  liberty  to  require,  and  the  vendor  was 
not  bound  to  shew  any  title  thereto,  prior  to  the  award; 
from  which  period  the  title  was  to  be  deduced.     The 
purchaser  was,  within  the  next  twenty-one  days  after 
delivery  of  the  abstract,  to  declare  his  acceptance  or 
disapproval  of  the  title ;  and  if  objection  were  made, 
the  vendor  was  to  be  at  liberty  to  vacate  the  sale  and 
return  the  deposit.     The  fifth  condition  was  that,  upon 
payment  of  the  remainder  of  the  purchase-money,  the 
vendor  should  convey  the  premises  to  the  purchaser. 
The  sixth  was  to  the  effect  that   the  vendor  should 
deliver  up  to  the  purchaser  of  the  greater  part  in  value 
of  the  estate  all  the  title  deeds,  and  copies  of  deeds, 
and  other  documents,  in  his  custody,  but  should  '^  not 
be  bound  or  required  to  produce  any  original  deed,  or 
other  documents  than  those  in  his  possession  and  set 
forth  in  the  abstract,  or  which  relate  to  other  property ; " 
and  such  purchaser  was  to  enter  into  the  usual  covenants 
for  the  production  of  the  title  deeds  to  the  purchasers  of 
the  remaining  lots ;  or  if  the  largest  part  should  remain 
unsold,  then  the  vendor  was  to  enter  into  such  covenants, 
and  retain  the  deeds,  and  the  purchasers  were  to  have 
attested  copies  of  such  deeds  at  their  own  expense. 

The 
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The  abstract  of  title  was  not  delivered  within  the  18S7. 
twenty-one  days,  so  that  no  question  arises  as  to  the  time 
specified  in  these  conditions  of  sale.  The  abstract,  when 
delivered,  stated  deeds  and  instraments  which,  it  is  ad- 
mitted, if  duly  verified,  shewed  a  good  title:  but  the 
question  is,  whether  the  vendor  was  bound  to  verify  the 
deeds  so  abstracted,  except  so  far  as  he  had  in  his  pos- 
session deeds  enabling  him  to  do  so. 

In  the  margin  of  this  abstract,  against  certain  deeds 
of  the  28th  and  29th  of  November  1813,  was  a  note  in 
these  words;  — **  An  attested  copy  of  these  indentures 
will  be  produced,  but  not  the  originals,  which  are  not 
in  the  possession  or  power  of  the  vendor ; ''  and  in  the 
margin  of  the  abstract  of  another  deed,  of  the  6th  of 
Augmsi  1818,  there  was  the  following  note;  —  ^^  A  copy 
of  this  deed  will  be  produced,  but  not  the  original, 
which  is  not  in  the  custody  or  power  of  the  vendor;*' 
and  in  the  margin  of  the  abstract  of  certain  other  deeds, 
of  the  10th  and  11th  of  September  1832,  there  was  the 
following  note; — **  These  deeds  are  not  in  the  posses- 
sion of  the  vendor  and  relate  to  other  property ; ''  and 
there  was  a  similar  note  in  the  margin  of  the  abstract 
of  a  deed,  dated  the  11th  of  September  1832. 

A  long  correspondence  took   place    between   Mr. 

JBaierj  the  solicitor  for  the  vendor,  and  Mr.  Leakey  the 

solicitor  for  the  purchaser,  from  the  effect  of  which, 

coopled  with  the  notes  in  the  margin  of  the  abstract,  it 

is  contended,  that  whatever  may  be  the  proper  con* 

^traction  of  the  conditions  of  sale,  the  purchaser  had 

bound  himself  to  accept  a  conveyance  which  he  had 

caused  to  be  prepared,  without  any  verification  of  the 

abstract;  but  the  first  question  is,  what  were  the  rights 

of  the  parties  under  the  conditions  of  sale,  unaffected  by 

what  afterwards  took  place. 

P  2  The 
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The  decree  has  declared  that  the  Defendant  is  not 
entitled  to  have  the  abstract  verified,  except  so  far  as 
the  Plaintiff  can  verify  the  same  by  the  prodaction  of 
the  deeds  and  other  documents  in  his  possession ;  and 
it  then  declares  that  the  Defendant  is  bound  to  accept 
the  conveyance  of  the  estate,  executed  as  in  the  bill 
mentioned. 

If  this  be  the  true  result  of  the  conditions  of  sale 
taken  by  themselves,  it  is  obvious  that,  however  good 
the  title  might  appear  to  be  upon  the  abstract,  the  pur- 
chaser could  not  be  sure  of  having  any  proof  whatever 
of  such  title ;  because,  at  the  time  of  the  purchase,  he 
must  be  supposed  to  be  ignorant  of  what  deeds  or  docu- 
ments were  in  the  possession  of  the  vendor,  and  the 
conditions  give  him  no  information  upon  the  subject 
The  vendor  might  have  had  an  abstract  of  a  good  title, 
and  not  one  deed,  or  only  some  immaterial  deeds,  cor- 
responding with  the  abstract.  If,  by  these  conditions, 
the  vendor  was  protected  from  the  necessity  of  verifying 
some  of  the  material  deeds  deducing  his  title,  he  must 
have  been  equally  protected  from  verifying  any  of  the 
deeds  whatever. 

The  case  was  necessarily  argued  for  the  respondent 
to  this  extent,  that  the  conditions  amounted  to  a  declar- 
ation that  the  purchaser  was  to  take  such  title  as  the 
vendor  had,  as  was  stipulated  in  l^reme  v.  Wright  {a) : 
and  undoubtedly  a  vendor  liiay  so  stipulate ;  but  he  is 
bound,  if  such  be  his  meaning,  to  make  the  stipulation 
intelligible  to  the  purchaser.  The  purchaser,  in  such  a 
case,  cannot  object  to  any  infirmity  in  the  title  or  in  the 
evidence  to  verify  it ;  but  could  a  purchaser  so  under- 
stand a  contract  by  which  it  was  stipulated  that  the 

vendor 

(a)  4ilfa(/.364. 
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vendor  should  deliver  an  abstract,  and  deduce  a  good       18S7* 

title  ?    It  may  be  said  that  **  to  deduce"  means  to  draw 

out  and  exhibit  a  good  title  upon  the  abstract :  but  if 

the  purchaser  be  not  bound  to  verify  any  part  of  it,  the 

deducing  and  exhibiting  a  good  title  upon  paper  would 

be  mere  mockery  and  delusion.     The  subsequent  words 

of  the  fourth  condition,  however,  put  a  construction 

upon  this  word  <*  deduce,"  and  prove  that  it  means  not 

only  to  exhibit  upon  paper,  but  to  deduce  and  sh^w  a 

good  title;  for  it  provides  that  as  to  certain  allotted 

lands  —  and  that  by  way  of  exception  to  the  generality 

of  the  obligation  to  deduce  a  good  title  —  the  purchaser 

shall  not  be  at  liberty  to  require,  and  the  vendor  shall 

not  be  bound  to  shew,  any  title  prior  to  the  awards 

from  which  period  the  title  shall  be  deduced.     Can  it 

then  be  doubtful  whether  the  vendor,  when  as  to  the 

other  lands  he  contracted  to  deduce  a  good  title,  did 

not  so  contract  as  to  give  to  the  purchaser  a  right  to 

require,  and  to  bind  himself  to  shew  a  good  title  ? 

Had  this  fourth  condition  stood  by  itself,  there  could 
not  have  been  any   doubt  upon   the   subject:   but  it 
is  said  that  the  sixth  condition  destroyed  the  whole 
effect  of  the  contract  so  contained  in  the  fourth  con- 
dition, and  converted  a  positive  contract  for  a  good 
title  into  a  contract  under  which  the  purchaser  might 
be  obliged  to  take  the  estate  without  any  title  at  all,  and 
certainly  without  any  means  of  proving  a  title.     If  such 
be  the  effect  of  the  sixth  condition,  why  contract  by  the 
fourth  condition  to  deduce  and  shew,  thereby  giving  to 
the  purchaser  a  right  to  require,  a  good  title  ?    Could  it 
be  the  intention  of  the  vendor  to  protect  himself  by  one 
condition,  from  the  obligation  of  performing  that  which, 
by  a  prior  condition,  he  had  contracted  to  do  ?     Could 
any  purchaser  have  so  understood  it  ? 

P  3  It 
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18S7.  It  is  to  be  observed  that  the  fourth,  fifth,  and  sixth 

conditions  follow  the  usual  course  of  proceeding  Id 
completing  a  purchase.  The  fourth  relates  to  the  title ; 
the  fifth,  to  the  payment  of  the  purchase-money  and  the 
conveyance ;  and  the  sixth,  to  the  delivery  and  custody 
of  the  title  deeds.  The  latter  provides  that  the  vendor 
shall  deliver  to  the  purchaser  of  the  largest  portion  of 
the  estate,  all  the  title  deeds  in  his  custody,  but  shall 
iK>t  be  bound  or  required  to  produce  any  original  or 
other  documents  than  those  in  his  possession,  and  set 
forth  in  the  abstract,  and  which  relate  to  other  pro- 
perty. The  exception  is  to  the  contract  to  deliver  the 
title  deeds.  To  the  contract  in  the  fourth  condition  to 
deduce  and  shew  a  good  title,  there  is  no  limitation  or 
restriction;  but  to  the  contract  to  deliver  up  the  title 
deeds  ftfter  the  completion  of  the  purchase,  there  is  a 
restriction  limiting  the  obligation  to  produce,  to  such 
only  as  the  vendor  had  in  his  possession. 

It  was  said  that  the  word  <*  produce"  has  a  more 
general  meaning  than  ^^  deliver,"  and  that  it  must  there* 
fore  have  been  intended  to  apply  to  a  production  for  the 
purpose  of  proving  the  abstract,  and  cannot  be  confined 
to  production  for  the  purpose  of  delivery.  If  the  wordy 
however,  had  been  used  in  that  sense,  it  would  not  have 
been  confined  to  deeds  in  the  possession  of  the  vendor; 
because,  for  the  purpose  of  proving  the  absti*act,  the 
production  of  deeds  not  in  his  possession,  but  of  which 
he  had  the  right  or  the  means  of  procuring  the  produc- 
tion, would  have  been  equally  available.  He  must  have 
intended  to  give  the  best  proof  of  his  title  in  his  power; 
though  he  might  have  wished  to  guard  against  being 
called  upon  for  more  evidence  in  support  of  it,  than 
he  had  at  his  command.  He  would  therefore  have  stipu- 
lated that  the  purchaser  should  not,  for  that  purpose, 
be  entitled  to  call  for  any  deeds  which  were  not  in  his 

possession, 
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possession,  or  the  production  of  which  he  had  not  the  18S7. 
means  of  procuring.  W4th  reference  to  the  latter  class, 
a  clause  confining  the  liability  to  the  producing  of  deeds 
in  his  possession  would  plably  have  been  inapplicable; 
though  that  would  be  the  natural  limit  of  the  obligation 
as  to  delivering  up  deeds  on  the  completion  of  the  pur- 
chase. Apparently,  the  framer  of  these  conditions  did 
not  advert  to  the  difficulty  in  proving  the  title,  arising 
from  the  want  of  some  of  the  title  deeds,  and  therefore 
did  not  guard  against  it ;  although  he  did  think  of  pro- 
tecting the  vendor  from  the  obligation  to  deliver  up  any 
deeds  except  such  as  were  in  his  own  possession. 

It  by  no  means  follows  that  the  vendor  cannot  prove 
his  title,  because  he  has  not  in  his  possession  all  the 
deeds  necessary  for  that  purpose.  It  could  not,  there- 
fore, have  been  inferred  by  the  purchaser,  that  the 
restriction  as  to  the  liability  to  deliver  up  certain  deeds, 
was  to  apply  to  the  liability  to  produce  them  for  the 
purpose  of  proving  the  title;  and  if  that  inference  was  . 
not  obviously  to  be  drawn  from  the  conditions,  will  a 
court  of  equity  compel  a  purchaser  to  take  the  estate 
without  a  title  ? 

For  these  reasons,  I  cannot  think  that  upon  the 
terms  of  the  conditions  alone,  the  purchaser  was  bound 
Co  complete  his  contract,  until  he  had  a  good  title 
deduced  and  proved,  either  by  the  production  of  the 
deeds  professed  to  be  abstracted,  or  by  such  other 
evidence  as  would  satisfactorily  prove  the  statements 
in  the  abstract  to  be  correct. 

Assuming  that  to  be  so,  I  have  next  to  consider 
whether  the  notes  in  the  margin  of  the  abstract,  coupled 
with  the  correspondence,  deprive  the  purchaser  of  this 
right    The  abstract  professes  to  give  the  substance 

P  4  of 
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18S7.  of  various  instruments,  which  it  was  admitted,  if  trulj 
abstracted,  shew  a  good  title ;  but  the  marginal  notes 
in  the  abstract,  when  delivered,  informed  the  pur- 
chaser that  the  originals  of  certain  deeds  were  not  in 
the  possession  or  power  of  the  vendor,  but  that  attested 
copies  would  be  produced.  It  by  no  means  follows 
from  this,  that  the  most  distinct  and  positive  evidence 
might  not  be  furnished  of  the  existence  and  contents  of 
those  deeds.  The  earliest  of  them  are  of  so  late  a 
date  as  the  year  1813;  the  attesting  witnesses  may  be 
forthcoming,  and  it  may  be  known  in  whose  possession 
the  originals  are.  Much  the  same  observations  apply 
to  the  notes  with  respect  to  the  deeds  of  August  1818, 
and  those  o(  September  1832.  The  note  as  to  the  latter 
merely  is,  that  they  are  not  in  the  possession  of  the 
vendor ;  but  they  may  be  in  his  power,  and  they  are 
of  so  recent  a  date,  that  it  is  scarcely  possible  that 
any  difficulty  should  exist  in  proving  their  existence  and 
contents.  These  notes  certainly  informed  the  purchaser 
that  he  was  not  to  expect  to  have  those  deeds  delivered 
up  to  him  upon  the  completion  of  his  purchase ;  but  did 
they  inform  him  that  the  vendor  was  unable  to  give  any 
proof  of  the  existence  or  contents  of  documents  set 
out  in  his  abstract,  and  upon  which  his  title  depended  ? 

It  was  then  said  that  the  effect  of  the  correspondence 
between  the  respective  solicitors  of  the  parties,  amounted 
to  an  acceptance  of  the  title.  If  a  purchaser  accepts  a 
title,  he  accepts  it  both  as  to  law  and  fact  He  agrees 
to  take  it  as  it  stands,  and  he  can  no  more  object  that  it 
is  not  proved,  than  he  can  that  it  is  not  good  in  law. 
The  decree,  however,  does  not  proceed  upon  any  such 
ground.  On  the  contrary,  it  assumes  that  the  purchaser 
is  entitled  to  have  the  abstract  verified,  so  far  as  the 
Plaintiff  can  verify  the  same,  by  th^  production  of  deeds 
and  other  documents  in  his  possession ;  and  although 

it 
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it  assumes  that  this  verification  has  not  taken  place,  it  18S7* 
decrees  the  purchaser  to  accept  the  conveyance.  My 
present  observation,  however,  is  confined  to  this,  that 
the  decree  does  not  proceed  upon  the  ground  that  the 
purchaser  had  accepted  the  title ;  but  that  by  the  con- 
tract, the  vendor  was  bound  to  verify  the  title  only  to  a 
certain  extent,  and  in  a  particular  manner.  So  that  if 
it  should  now  appear  that  the  letters  amounted  to  an 
acceptance  of  the  title,  it  will  be  a  new  point,  and  one 
not  constituting  any  part  of  the  ground  upon  which  the 
decree  stands. 

Before  I  examine  the  letters,  it  must  be  considered 
in  what  position  the  parties  stood,  according  to  my  con- 
struction of  the  conditions  of  sale.  The  purchaser 
conceived  himself  entitled  to  have  a  good  title  made 
out ;  but  he  knew  that  his  right  to  have  a  delivery  of 
the  title  deeds  was  limited  by  the  sixth  condition.  He 
saw  upon  the  abstract  a  good  title  stated ;  but  he  was 
told  by  the  notes  that  of  certain  deeds  he  could  not  have 
the  possession.  The  question  then  upon  the  letters  will 
be,  whether  the  purchaser  waived  all  proof  of  the 
abstract,  which  would  amount  to  an  acceptance  of  the 
title^  —  for  he  certainly  accepted  it,  if  proved  as  stated, 
— or  whether,  according  to  the  terms  of  the  decree,  he 
waived  all  proof  except  so  far  as  the  vendor  might  be 
able  to  afford  such  proof  from  the  deeds  and  documents 
in  his  possession. 

[EQs  Lordship  here  entered  into  a  minute  examination 
of  the  various  passages  in  the  correspondence  upon 
which  the  Plaintiff  had  relied  as  constituting  or 
evidencing  an  acceptance  of  the  title  by  the  Defendant. 
His  Lordship  then  proceeded  as  follows: — "] 

I  can- 
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1887*  I  cannot  find  any  thing  in  these  letters  amounting  to 

a  new  contract  as  to  the  deeds,  or  to  any  waiver  of  soch 
right  as  the  purchaser  had  with  respect  to  the .  deeds 
under  the  original  agreement  It  appears  to  me,  that 
all  the  parts  of  this  correspondence,  relied  upon  by  the 
vendor  as  evidence  of  the  purchaser  having  waived  his 
right  to  have  the  abstract  verified,  were  written  under 
an  expectation  of  having  the  abstract  verified  by  an 
inspection  of  the  title  deeds,  or  some  evidence  of  their 
existence  and  contents,  before  the  completion  of  the 
purchase ;  and  that  the  vendor's  solicitor  was  fully  in- 
formed, in  September  18SS,  of  the  existence  of  this  ex- 
pectation, and  did  not  say  or  do  any  thing  to  remove 
this  impression  till  the  letter  of  the  9th  of  August  18S4| 
after  his  client  had  been  called  upon  to  execute  a  cove- 
nant for  the  production  of  the  title  deeds.  The  evi- 
dence of  the  Defendant's  solicitor  confirms  this,  bat 
does  not  carry  the  case  further  than  the  letters. 

Such  being  the  view  which  I  take  of  the  transactions 
subsequent  to  the  sale,  it  follows  that  the  opinion  I  have 
expressed  of  the  effect  of  the  contract  then  entered 
into  under  the  conditions  of  sale,  must  regulate  my 
judgment  upon  the  whole  case.  I  am  satisfied  that 
there  was  nothing  in  the  conditions  of  sale  suffident 
to  lead  the  purchaser  to  understand  that  he  would 
have  no  right  to  have  any  evidence  of  any  title  to  the 
land  sold,  unless  the  vendor  should  happen  to  be  in 
possession  of  deeds  sufficient  for  that  purpose,  — a  cir- 
cumstance of  which  the  purchaser  could  know  nothing. 

Whether  that  was  the  intention  of  the  vendor  or  not, 
is  immaterial,  if  he  did  not  take  proper  measures  to 
explain  such  intention  to  the  purchaser.  To  state  in 
the  conditions  of  sale,  that  the  vendor  would  deliver 

an 
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an  abstract  of  title,  and  deduce  a  good  title,  except        18d7. 

as  to  certain  allotted  lands,  as  to  which  he  was  not 

to  be  bound  to  shew  a  good  title  prior  to  the  award, 

from  which  period  he  was  to  deduce  the  title,  was  not 

the  mode  of  informing  a  purchaser  that  he  was  not 

to  require  any  evidence  whatever  of  title  to  any  part 

1^  the  property,  except  such  as  the  vendor  might  have 

the  means  of  proving  from  deeds  which  might  be  in  his 

powearionf  and  which  might  amount  to  nothing. 

The  doctrine  of  Lord  Lyndhurst  in  Dick  v.  Don- 
idd{a\  is  much  in  conformity  with  my  view  of  this 
case.  It  iSf  therefore,  impossible  for  me  to  concur  in 
the  opinion,  that  the  purchaser  has  no  right  to  have 
the  abstract  of  the  title  verified,  except  as  far  as  the 
vendor  can  verify  the  same,  by  the  production  of  the 
deeds  and  other  documents  in  his  possession.  Instead 
of  that  dediiration,  I  must  declare  that  the  purchaser 
has  accepted  the  title  as  set  forth  in  the  abstract,  subject 
to  the  same  being  verified,  and  direct  a  reference  to  the 
Master  to  inquire  and  state,  whether  the  vendor  can 
make  ont  and  verify  the  title  set  forth  in  the  abstract 
to  the  purchaser. 

(a)  1  BUghy  p.  661.  K.  8. 
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18S6. 


y^^^i^  CHURCH  V.  KING. 

M.zndF.eU'  TTNDER  the  decree  in  this  suit,  which  was  insti- 

tered  into  a  mj            i  «       i                         «     ,    .   .       .         . 

joint  and  se-  tuted  for  the  purpose  ot  administering  the  estate 

veral  bond,  of  ^f  the  testatrix  Elizabeth  King,  who  died  in  the  month 

vhich  the  ° 

condition  was,  of  February  1826,  the  Defendant,  William  Booty,  carried 

or*dther  of  ^^  ^  charge,  as  a  specialty  creditor,  for  the  sum  of  4995JL 
them,  their  or 

heirs,  &c  duly       '^^^^  ^um  was  the  amount  of  the  penalty  which,  by  a 

paid  an  an-  bond  bearing  date  the  25th  of  March  1803,  the  testatrix 
■  nuity  to  ^.  for 

his  life  in  and  the  Defendant  Frederick  Betijamin  King,  jointly  and 

manner  fol-  severally  bound  themselves  and  their  several  heirs,  ex- 

lowing;  VIZ.  •'                    ^   ^                                                             ■ 

one  moiety  ecutors,  and  administrators,  to  pay  to  William  Booty, 
durinehn^  ^'^  executors,  administrators,  or  assigns.  The  con- 
life,  and  the  dition  annexed  to  the  bond  recited  that  Philip  King, 
thereof  by  1^.,  ^^^  ^^  Camberwell,  deceased,  had  in  his  lifetime  sug- 

his  executors  gested  to  William  Booty  that  he  intended,  by  his  will, 

or  adminis-  .         «       ,  .                     .    . 

trators,  during  to  make   some   provision    for    him,  {Booty)   in  conse- 

d  ft    tf '  qugu^g   Qf  ^jjg   various   disappointments   he   had   met 

death  of  £.,  with  as  to  preferment  in  the  church ;  but  upon  the  de- 

jP^his  heire  ^^^^  ^^  Philip  King  it  appearing  that  he  had  omitted 

executors,  or  to  make  such  provision,  and  Elizabeth  King  and  Fre- 

administra-  «     •  >   n     •      •     tt*       t    •         i     •            r 

tors,  during  dertck  Benjamin  King  being  desirous,  from  sentmients 

^®^*^®®^'»  of  respect  and  regard  to  the  memory  of  Philip  King, 

should  be  to  carry  into  effect  every  wish  and  intention  he  had 

th  t  th  U^'  in  his  lifetime  expressed,  they  had  proposed  and  agreed 

lity  under  this  to   secure   to  Booty  an  annuity  of  370/.  for  his  life, 

and  sevend*°  '^^  condition  of  the  bond  was  declared  to  be  that  if 

and  that  F,  Elizabeth  King  and  Frederick  Benjamin  King,  or  either 

after  the  death  ^^  them,  their  or  either  of  their  heirs,  executors,  or  ad- 

of  £.,  in  pay-  ministrators,  should  well  and  truly  pay,  or  cause  to  be 

mg  the  an-  .                                                         .           . 

nmty,  the  B^'^y  unto  William  Booty  and  his  assigns,  during  his 

wM*r  bl  ^^^^*  ^"^  annuity  of  370/.  in  the  proportions  and  manner 

his  default  follow- 
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following;  that  is  to  say,  the  sum  of  185/.  per  annum,  '  18S6. 
part  thereof,  by  Elizabeth  King,  during  the  term  of  her 
natural  life,  if  William  Booty  should  so  long  live ;  and 
the  like  sum  of  185/.  per  annum,  residue  thereof  by 
Frederick  Benjamin  Kingt  his  executors  or  administra- 
tors, daring  the  natural  life  of  Elizabeth  King,  if  William 
Booty  should  so  long  live  as  aforesaid ;  and  from  and 
after  the  death  of  Elizabeth  King,  if  William  Booty  should 
sonrive  her,  then  i£  Frederick  Benjamin  King,  his  heirs, 
executors,  or  administrators,  or  some  or  one  of  them, 
shooTd  well  and  truly  pay,  or  cause  to  be  paid,  unto 
William  Booty  and  his  assigns,  during  the  remaining 
time  of  his  natural  life,  the  whole  of  the  annuity  of 
370^ ;  and  also  if  such  annuity  of  370/.  should  be  paid 
to  WiUiam  Booty  and  his  assigns,  during  his  life,  with- 
out any  deduction  or  abatement,  by  equal  portions,  on 
the  19th  day  otNofoember  and  the  19th  day  oi  May,  in 
each .  year,  during  the  life  of  WiUiam  Booty,  then  the 
bond  to  be  void,  or  else  to  remain  in  full  force  and 
virtue. 

It  appeared  from  the  affidavit  in  support  of  the 
charge,  that  the  annuity  was  regularly  paid  up  to  the 
19th  o(  May  1829,  from  which  time  it  was  suffered  to 
fidl  into  arrear;  and  that  Frederick  Benjamin  King 
having  become  a  bankrupt  in  the  month  of  October  in 
that  year.  Booty  proved  against  his  separate  estate  for 
the  sum  of  1482/.,  as  the  estimated  value  of  the  annuity 
for  his  life^  and  afterwards  received  from  the  bankrupt's 
estate  the  sum  of  395/.  45.,  being  a  dividend  of  5s.  4^. 
in  the  pound  on  the  amount  of  such  proof. 

The  aflSdavit  of  Frederick  Benjamin  King,  filed  in 
support  of  the  counter-state  of  facts  carried  in  by  the 
PlaintifS,  stated  that  Philip  King  was  the  uncle,  by  mar- 
riage^  of  the  deponent  F.  B*  King,  and  the  brother-in- 
law 
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1886.  law  of  Booty,  and  that  Philip  King  left  to  the  deponent 
and  his  children  very  considerable  property  by  his  win, 
and  also,  in  his  lifeUme,  contributed  greatly  to  die 
comfort  of  Booty :  That  upon  the  death  of  Philip  Kifigf 
which  took  place  on  the  1st  of  March  1803,  Boia^ 
who  had  lived  in  habits  of  great  intimacy  with  hmi, 
affected  to  be  much  disappointed  that  his  will  oontanied 
no  disposition  in  his  favour,  and  alleged  that  PhiUp 
King  had  promised  to  promote  his  interest  in  the  dmrch: 
That  many  conversations  arose  in  the  fiunity  npoD  die 
subject ;  and  that  Booty,  having  urged  his  sister  EUxeAeSk 
King  and  the  deponent  to  make  some  permanent  pro- 
vision for  him,  the  deponent  and  his  late  aunt,  Elizaieik 
King,  who  Was  the  widow  o{  Philip  King,  agreed  to  make 
a  provision  for  Booty,  during  his  life,  of  9702^  a  year, 
whereof  Elizabeth  King  agreed  to  pay  one  moiety  doring 
her  life,  and  the  deponent  agreed  to  pay  the  other  moiety 
during  the  joint  lives  of  himself  and  Elizabeth  JlSng;  and 
that  the  deponent  agreed  that  on  her  decease  he 
should  bear  the  whole  burthen  of  the  annuity.  The 
aflSdavit  further  stated,  as  the  reason  for  this  arrange- 
ment, that  Elizabeth  King  had  only  a  life  interest  in  her 
husband's  property,  and  could  not  be  expected  to  do 
more  than  give  up  a  portion  of  such  income  to  Booty; 
while  deponent  would,  upon  her  death,  become  po9» 
sessed  of  the  whole  capital,  to  a  very  large  amount,  then 
vested  in  her  late  husband's  trade,  and  would,  therefore^ 
be  fully  enabled  to  provide  for  the  entire  payment  of 
the  annuity :  That  Booty  was  aware  of  the  exact  cir- 
cumstances and  situation  of  each  party,  being  himsdf 
one  of  Philip  Kin^s  executors,  and  was  also  fully  in- 
formed of  the  arrangement,  and  knew  that  Elizabeth 
King  did  not  intend  to  be  liable  to  the  payment  of  any 
part  of  the  annuity  beyond  the  period  of  her  own  life: 
That  such  intention  of  Elizabeth  King  and  the  deponent 
was  fiilly  expressed  to  Booty;  and  the  same  being  well 

under- 
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understood,  the  deponent  gave  verbal  instructions  to  1886. 
his  then  solicitor,  (who,  many  years  ago,  left  this  country 
for  Nem  South  Wales  and  never  returned,)  to  prepare  a 
proper  instrument  for  carrying  such  arrangement  into 
effect :  That  the  solicitor  was  fully  informed  of  the  afore- 
said intention,  and  was  particularly  instructed  to  limit 
the  deponent's  and  Elizabeth  Kin^s  liability,  in  the 
manner  before  stated ;  and  he  was  desired  to  do  so, 
opon  a  full  and  perfect  understanding  of  all  the  circum- 
stances of  the  family,  and  the  nature  of  the  interest 
which  they  had  acquired  under  the  late  Philip  Kin^n 
will;  and  that  under  these  circumstances  the  bond  in 
qnestion  was  prepared  accordingly:  That  during  the 
lifetime  of  Elizabeth  King  one  moiety  of  the  annuity 
was  always  r^ularly  paid  by  her,  and  one  moiety  by  the 
deponent;  but  that  since  her  decease,  and  up  to  the 
month  of  October  1829,  when  the  deponent  became  a 
bankrupt^  the  whole  of  the  annuity  was  paid  to  Booty 
by  the  deponent  alone. 

The  affidavit  of  William  Booty^  in  reply,  stated  that 
Philip  King  had  in  his  lifetime  not  only  promised  to 
promote  the  interest  of  the  deponent,  but  had  actually 
taken  steps  towards  purchasing  a  living  for  him ;  but  that 
the  execution  of  his  purpose  was  eventually  postponed 
in  consequence  of  there  being  no  eligible  preferment  in 
the  market  at  the  time :  That  the  proposal  of  granting 
an  annuity  to  the  deponent  was  the  spontaneous  act  of 
Elizabeth  King,  and  was  not  the  result  of  his  solicit- 
ations :  That  although  she  had  only  a  life  income  in 
the  property  derived  from  her  husband,  such  income 
amounted  to  1400/.  a  year  and  upwards:  That  Eiiza^ 
beth  Ksngf  knowing  the  wish  and  intention  of  Philip 
Kingj  her  deceased  husband,  to  purchase  a  living  for 
the  deponent,  in  order  that  such  wish  and  intention 
might  not  be  frustrated  in  consequence  of  her  hus- 
band's 
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1886.        band's  death,  asked   the   deponent  what  sum  would 
satisfy  him  as  a  yearly  income  for  his  life,  to  which 
the  deponent  replied  370/.;  and  that  the  bond  for 
securing  an  annuity  of  that  amount  to  the  deponent 
was  thereupon  prepared  and  executed.     The  affidavit 
expressly  denied  that  the  deponent  knew,  or  that  he 
had  the  least  notion  that  Elizabeth  King  intended  only 
to  give  up  a  part  of  her  life  income  to  the  deponent, 
and  not  to  be  liable  to  the  payment  of  any  part  of  the 
annuity  beyond  the  period  of  her  own  life.     On  the 
contrary,  the  deponent  positively  said,  that  he  always 
understood  and  believed  that  the  annuity  was  to  be  paid 
by  one  or  other  of  them,  Elizabeth  King  and  Frederick 
'  Benjamin  King,  during  the  life  of  the  deponent  at  all 
events ;  and  that  in  case  of  default  by  either  of  them, 
the  same  was  to  be  payable  by  the  other  of  them ;  and 
that  such  was  the  wish  and  intention  of  Elizabeth  Engj 
as  it  certainly  was  the  understanding  of  the  deponent,  at 
the  time  when  the  bond  was  executed. 

The  Master  having  disallowed  the  claim,  exceptions 
were  taken  to  his  report  The  Vice-Chancellor  over- 
ruled the  exceptions,  and  Booty  thereupon  appealed. 

Mr.  Wigram  and  Mr.  ChandlesSj  for  the  exceptions. 

The  Master  and  the  Vice-Chancellor  were  both  of 
opinion,  that  upon  the  terms  of  the  bond  no  valid  debt 
was  constituted  against  the  estate  of  Elizabeth  Kingf 
inasmuch  as  the  whole  of  the  annuity  had  been  duly 
paid  so  long  as  that  lady  lived ;  and  the  question  raised 
by  the  affidavits  with  respect  to  the  intention  of  the 
parties  was  not  gone  into  at  all.  That  opinion  is  founded 
on  a  misconception  of  the  language  and  effect  of  the 
instrument.  The  bond  is  in  its  form  joint  and  several, 
and  the  penalty  is  to  be  paid  by  either  of  the  obligors 

and 
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and  their  respective  heirs,  executors,  &c.,  if  there  is  a        18S6. 
failure  in  the  performance  of  any  part  of  the  condition. 
After  reciting  that  the  purpose  and  agreement  of  the 
parties  is,  to  secure  to  the  obligee  for  his  life  an  annuity 
of  370/*,  (a  recital  which,  if  any  doubt  could  exist  as  to 
tbe  meaning  of  the  bond,  would  effectually  remove  it,) 
the  condition  is  declared  to  be  that  Elizabeth  King  and 
jP.  B.  Kingy  or  either  of  them,  shall  pay  to  Booty  during 
his  life  an  annuity  of  370/.     The  subsequent  clause,  as 
to  the   mode  of  payment,  is  nothing  more   than  an 
arrangement  by  the  co-obligors  as  between  themselves, 
for  their   mutual  convenience;  and  cannot  affect  the 
right  of  the  obligee  to  receive  the  whole  of  that  for 
which  he  stipulated,  namely,  the  full  annuity  so  long 
as  he  lived,  and  to  secure  which  the  obligors  bound 
themselves  jointly  and  severally  in  a  penalty.     Unless 
the  annuity  was  duly  paid   to  Booty  during  his  life 
without  deduction  or  abatement,  the  obligation  was  to 
remain  in  full  force ;  and  the  surviving  obligor  having 
failed  to  pay  it,  the  bond  has  become  forfeited,  and 
Mrs.  Kin^s  estate  is  liable  at  law  for  the  amount  of  the 
penalty,  although  under   the  clause  in   the  condition 
regulating  the  mode  of  payment,  as  between  the  co-obli- 
gors, or  upon  the  general  principles  of  equity  as  applied 
to  sureties,  her  representative  may  still  have  a  remedy 
over,   against  F.  B.*  King,   notwithstanding  his  bank- 
ruptcy.    For   that   reason,  however,    Mr.  King  is  an 
interested  witness;    and  his  affidavit,  supposing  it  to 
be  material,  would   not  be   admissible.     Even  if  the 
bond  had  been  of  a  suspicious  or  fraudulent  character, 
(although  there  is  nothing  before  the  Court  to  raise 
even  a  prima  facie  case  of  that  kind,)  the  Court  cannot 
refuse  to  give  its  legal  effect  to  a  solemn  instrument, 
until  that  instrument  has  been  impeached  and  declared 
void  by  a  distinct  and  substantive  proceeding :  still  less, 
will  it  permit  a  bond  constituting  at  law  a  valid  ob- 
VoL.  II.  Q  ligation 
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18S6.  ligation  to  be  rejected  as  the  foundation  of  a  claim  of 
debt  in  the  Master's  office,  on  the  ground  that  its  form 
is  singular,  and  at  the  distance  of  more  than  thirty  years 
from  its  date,  not  capable  of  being  fully  explained.  The 
allegations  in  the  affidavit  of  JP.  JB.  Kingj  so  far  as  they 
are  material,  are  distinctly  and  expressly  n^atived  by 
the  counter-affidavit  of  the  creditor. 

Mr.  Jacob  and  Mr.  Bethel!^  cofUrd. 

This  bond  upon  the  face  of  it  is  of  a  singular  and 
suspicious  kind  ;  it  is  admitted  to  be  purely  voluntary; 
and  its  peculiar  form  is  only  to  be  explained  by  the 
circumstances  stated  in  Mr.  F.  B*  King*s  affidavit 
With  that  explanation  every  part  of  it  becomes  consistent 
and  intelligible,  and  the  transaction  itself  appears  at 
once  simple  and  natural.  The  question  of  construction 
is,  to  say  the  least  of  it,  extremely  doubtful.  The 
Court  below  thought,  that  even  upon  the  terms  of  the 
instrument,  the  Defendant  Booii/  could  establish  no  debt 
against  Mrs.  King's  estate :  and  if  the  evidence  as  to 
the  nature  of  the  transaction  and  the  intention  of  the 
parties  is  looked  at,  —  as  it  clearly  may,  wherever  a 
mistake  has  been  committed  in  the  form  of  an  instru- 
ment, or  ambiguity  and  apparent  inconsistency  are  found 
in  its  provisions,  —  it  is  impossible  to  deny  that  the 
Court  came  to  the  right  conclusion ;  Bishop  v.  Church  (a), 
Thomas  v.  Frazer  (J),  Burn  v.  Bum  (c).  Whenever  a 
claim  founded  on  a  written  instrument  is  set  up,  and 
effect  is  sought  to  be  given  to  it,  either  upon  a  direct 
proceeding  in  Court  or  before  the  Master,  it  is  fully 
competent  to  those  who  are  interested  in  resisting  that 
claim,  to  shew  by  evidence  aliunde  that  the  instrument 
has  been  framed  erroneously,  and  does  not  follow  the 

instructions 

(a)  2  Vei.  sen.  100.  371.  {b)  5  Vei.  399.         (r)  3  Vet.  575. 
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msstmctions  or  express  the  meaning  of  the  parties  who  1836. 
^execated  h.  Nor  will  the  Court  in  the  face  of  such 
evidence  allow  the  instrument  to  operate  otherwiise  than 
according  to  the  real  agreement  and  intent  of  the 
parties^  however  it  may  refuse  to  annul  or  to  reform 
k  without  a  btU  being  filed  for  the  purpose.  If  the 
elaina  were  good  against  Elizabeth  Kin^s  estate,  the 
lUeged  rig^t  to  contribution  or  to  relief,  under  the  clause 
vith  respect  to  the  mode  of  paying  the  annuity,  must 
lia;ve  constituted  a  debt  proveable  under  F.  J5.  Kin^s 
commission,  and  be  now  barred  by  his  certificate.  Mr. 
F.  B.  King  therefore,  has  really  no  interest,  and  his 
affidavit  is  perfectly  admissible ;  but  if  that  were  other- 
wise, the  objection  comes  too  late,  since  no  exception 
to  the  report  has  been  taken  upon  that  ground.  The 
affidavit  of  the  claimant  is  a  form  required  by  the 
practice  of  the  Court  in  support  of  every  debt  sought 
to  be  recovered  in  the  Master's  office  under  a  decree ; 
but  where  it  is  met  and  contradicted  by  other  affidavits, 
its  statements  go  for  nothing  and  are  not  evidence. 

Mr.  Wigram,  in  reply. 

The  Lord  Chancellor. 

If  I  were  to  support  the  order  under  appeal,  I 
should  in  effect  be  declaring  that  I  am  quite  satisfied 
there  is  no  valid  claim  under  this  bond;  whereas  the 
only  effect  of  allowing  the  exception  will  be  to  refer  the 
matter  back  to  the  Master  to  inquire  further  into  the 
claim. 

As  to  the  question  of  construction,  I  entertain  not  the 
slightest  doubt  that  upon  the  terms  of  the  bond,  the 
estate  of  Elizabeth  King  is  legally  liable  to  the  claim 
made  agmnst  it    It  was  not  very  easy,  perhaps,  to  have 

Q  2  framed 
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1836.  framed  nn  instrument  which  should  not  be  opeii  to 
some  objection ;  for  the  arrangement  itself  was  rather 
complicated.  According  to  the  case  set  up  by  the  De- 
fendant Kingy  that  arrangement  was  that  Mrs.  King 
should  be  liable  for  185/.  (a  moiety  of  the  annuity) 
during  her  own  life  only.  If  on  the  other  hand  botk 
obligors  were  to  be  liable  to  Booty  for  the  whole,  but 
as  between  themselves,  each  was  to  bear  a  moiety  only, 
there  were  then  two  contracts  to  be  expressed  in  the 
bond,  one  as  between  the  obligors  and  Booiy^  and 
another  and  subordinate  one,  as  between  the  parties 
themselves.  Now  if  the  understanding  and  agreement 
had  been  that  Elizabeth  King  was  to  be  answerable  for 
the  185/.  during  her  own  life  only,  she  ought  to  have 
had  nothing  at  all  to  do  with  the  contract  of  JP.  J3.  King. 
If  that  was  really  her  meaning,  it  is  very  strange  that 
she  should  make  herself  liable  to  a  penalty  of  4995/.  for 
the  breach  of  a  contract,  with  which,  according  to  the 
argument  against  the  exceptions,  she  was  to  have  no 
concern,  except  as  to  a  moiety  of  the  annuity  during  her 
life.  Nor  is  it  conceivable  that  the  condition  could  be 
introduced  into  the  bond  by  the  person  who  framed  it, 
unless  he  understood  and  believed  that  in  the  event  of 
a  failure  in  the  payment  at  any  time,  Mrs.  King  or  her 
estate  was  to  be  liable  for  the  whole. 

Upon  this  legal  obligation,  therefore,  if  it  stood  alone, 
there  can  be  no  doubt  that  the  Master  came  to  a  wrong 
conclusion.  How  then  does  the  matter  stand  upon  the 
evidence  adduced  before  him,  for  the  purpose  of  im- 
peaching the  claim  ?  In  the  first  place  I  find  it  stated 
in  Mr.  King's  affidavit,  that  the  deponent  and  Elizabeth 
King  agreed  to  make  a  provision  for  Booty^  of  which,  as 
the  affidavit  proceeds  to  state,  Elizabeth  King  agreed^  to 
pay  one  moiety,  and  the  deponent  agreed  to  pay  the 
other  moiety,  and  on  her  decease  to  bear  the  whole 

burthen. 
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burthen.  Now  upon  this,  it  may  be  observed,  that  the  18S6, 
deponent  does  not  state  with  whom  the  agreement  was 
made,  nor  to  what  part  of  it  Booty  was  a  party.  The 
whole,  for  ought  that  is  here  sworn,  might  have  been 
an  arrangement  as  between  the  obligors  themselves. 
The  affidavit  then  goes  on  to  state  the  reason  why  the 
parties  entered  into  this  arrangement — a  circumstance 
which  for  the  present  purpose  is  immaterial ;  and  that 
Booiy  was  fully  informed  of  the  aforesaid  arrangement, 
not  specifying,  however,  when,  or  by  whom,  or  in  what 
manner  he  was  so  informed.  Such  as  it  is,  however, 
the  arrangement  which  the  deponent  speaks  of  is  quite 
consistent  with  the  case  ma(]e  on  behalf  of  the  obligee, 
namely,  that  Booty  shoxAA  have  the  full  annuity  of  370/. 
daring  his  life,  and  at  all  events.  This  is  quite  con- 
sistent with  the  supposition  that  the  parties,  as  between 
themselves,  should  bear  the  burthen  in  certain  propor- 
tions settled  between  themselves.  Booty's  affidavit 
positively  denies  his  having  known  or  believed  that  the 
intention  of  Elizabeth  King  was  only  to  give  a  portion 
of  her  life  income.  The  affidavit  of  Mr.  King  proceeds 
to  state  that  this  intention  having  been  fully  expressed 
to  Bootyj  and  the  same  being  well  understood,  he  then 
gave  instructions  to  a  solicitor  accordingly,  —  a  fact, 
which  as  Booty  was  no  party  to  those  instructions,  is 
perfectly  immaterial.  Mr.  Booty  himself  positively 
swears  that  he  had  no  such  understanding. 

Under  these  circumstances,  the  question  is,  whether 
upon  such  evidence  the  Court  shall  act  against  the  clear 
l^al  effect  of  this  obligation.  That  question  I  have 
not  the  least  hesitation  in  answering  in  the  negative. 
When  the  Court  is  called  upon  to  act  in  opposition  to 
the  legal  effect  of  an  instrument,  it  always  requires  the 
dearest  and  most  distinct  evidence ;  and  certainly  such 
evidence  has  not  been  produced  in  this  case. 

Q  3  lam 
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I  am  therefore  pf  opinion,  that  if  the  Master  rejected 
this  claim  upon  the  construction  of  the  bond,  he  made 
an  erroneous  decision  in  point  of  law ;  and  if  he  rejected 
it  upon  the  facts  disclosed  by  the  affidavits,  I  think 
the  facts  were  not  such  as  to  justify  his  conclusion. 
The  exception  must  be  allowed. 


Jan,  30. 

Feb.  9^  10. 

Dec,\S, 

A  real  estate 
was  settled  to 
the  use  of  a 


THORNTON  v.  BRIGHT. 


"D  Y  the  settlement  made  in  contemplation  of  a  mar- 
"^  riage  between  Samuel  Heywood^  barrister-at-law. 


father  for  life,  afterwards   Serjeant  Heyiwody  and  Susannah  Conmall^ 

der  to  the  use  afterwards  Susannah  Heywood^  dated  the  26th  of  De^ 

of  all  and  cember^  1780,  and  a  common  recovery  duly  suffered  in 

oneormore  pursuance  thereof,  the  whole    townland   and   heredit* 

of  his  chil-  aments  of  Ballygrvbane  in  the  county  of  Armagh^  in 

estate  and  Ireland^   were    settled    and    assured    (subject    to    life 

li^aJ  pirn,** '°  estates   therein   to   the  father  and  mother   of  Samud 

shares,  and  Heyxwod)    to    the    use   of  Samuel    Heywood    for   life^ 

andwith  such  with  remainder  to  trustees  to  preserve,  &c. ;  with  re- 


limitations 
over,  and 
charged  with 
such  annual 
or  eross  sums, 
such  limit- 
ations over 


mainder  to  the  use  of  Susannah  Cornwall  his  intended 
wife  for  life ;  with  remainder  to  the  use  of  all  and  every 
or  such  one  or  more  of  the  child  or  children  of  the 
body  of  Samuel  Heywood  on  the  body  of  Susannah  Com- 

and"chargesto  ^^^^  '®  ^  begotten,  whether  male  or  female,  for  such 

be  to  or  for  estate 

the  benefit 

of  the  same  children,  some  or  one  of  them,  and  in  such  manner  and  form 
as  the  fiither  should  appoint.  The  father  afterwards  appointed  the  estate  to 
trustees  and  their  heirs,  upon  trust  to  pay  the  rents  and  profits  thereof  to  his 
daughter,  who  was  a  married  woman,  for  her  sole  and  separate  use  during  the  life 
of  her  husband,  without  power  of  anticipation  :  Held,  that  the  appointment  of  the 
estate  to  trustees  for  the  separate  use  of  the  daughter  during  tne  joint  lives  of 
herself  and  her  husband  was  a  valid  exercise  of  the  power. 
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estate  and  estates,  and  in  such  parts,  shares,  and  pro- 
portions, and  with  such  limitations  over,  and  charged 
with  such  annual  or  gross  sums,  such  limitations  over 
and  charges  to  be  to  or  for  the  benefit  of  the  same 
children,  some  or  one  of  them,  and  in  such  manner  and 
forin,  as  Samuel  Heyaoood^  at  any  time  or  times  during 
his  life,  by  any  deed  or  deeds,  writing  or  writings,  or 
by  his  last  will  and  testament  in  writing,  executed  and 
attested  as  therein  mentioned,  should  direct,  limit,  or 
appoint ;  and  in  default  of  such  direction,  limitation,  or 
appointment,  and  as  to  such  parts  of  the  same  estate 
whereof  no  such  direction,  limitation,  or  appointment 
should  be  made,  to  the  use  of  the  first  and  other  sons 
of  the  marriage,  successively,  in  tail  male;  with  re- 
mainder to  the  use  of  the  daughters  of  the  marriage 
equally,  as  tenants  in  common,  in  tail  general,  with  cross 
remainders  between  them ;  and  in  case  all  such  daugh- 
ters but  one  should  die  without  issue,  or  there  should 
be  but  one  such  daughter,  then  to  the  use  of  such  one 
surviying  or  only  daughter  and  the  heirs  of  her  body, 
with  the  ultimate  remainder  to  the  use  of  Samuel  Hey' 
wood,  his  heirs  and  assigns  for  ever. 


18  86. 


Thornton 

V, 

Bright. 


The  settlement  contained  a  covenant  by  the  father  of 
Susannah  Cornwall  that  he  would,  within  a  month  after 
die  marriage,  transfer  into  the  names  of  the  trustees 
of  the  settlement  the  sum  of  300/.  per  annum  Bank 
Long  annuities,  upon  certain  trusts  for  the  benefit  of 
the  intended  husband  and  wife  for  their  respective  lives, 
and  subject  thereto,  upon  trust,  as  to  200/.  of  such  an- 
nuities, for  all  or  such  one  or  more  of  the  children  of  the 
marriage,  and  in  such  shares  and  proportions,  manner 
and  form,  and  at  such  ages,  as  Susannah  Cornwall  should, 
if  she  survived  her  intended  husband,  as  therein  mentioned 
iqppoint;  and  as  to  the  remaining  100/.  of  such  long  an- 
nuities, and  also,  in  case  the  husband  should  survive  the 

Q  4  wife. 
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wife,  as  to  the  said  sum  of  200/.  of  such  annuities,  upon 
trust  for  all  or  such  one  or  more  of  the  children  of  the 
marriage,  in  such  parts,  shares,  and  proportions,  and  at 
such  age  or  ages,  and  subject  to  such  powers  and  limit- 
ations, such  limitations  to  be  for  the  benefit  of  the 
children,  as  the  husband  should  by  any  deed  or  writing, 
or  any  last  will  and  testament  executed  and  attested  as 
therein  mentioned,  direct  or  appoint ;  and  in  de&ult  of 
such  direction  or  appointment,  or  as  to  so  much  of 
the  said  sums  of  200/.  and  100/.  as  should  not  be  so 
directed  or  appointed,  upon  trust  for  all  the  children  of 
the  marriage  equally,  the  shares  of  sons  to  vest  and  to 
be  assigned  to  them  at  twenty-one,  and  of  daughters 
at  twenty-one  or  marriage,  which  should  first  happen, 
after  the  decease  of  the  husband  and  wife ;  with  benefit 
of  survivorship  and  accruer  with  respect  to  the  shares 
of  such  of  the  children  as  should  die  before  they  should 
have  taken  vested  interests. 


The  marriage  took  effect ;  and,  in  pursuance  of  his 
covenant,  John  Cornwall^  the  father  of  Mrs.  Samuel 
Heywoodj  thereupon  transferred  into  the  names  of  the 
trustees  the  sum  of  300/.  per  annum  Long  annuities, 
upon  the  trusts  of  the  settlement.  There  were  issue  of  the 
marriage  several  children,  of  whom  three  only,  namely, 
Phoebe  Augusta  Heywood^  Anne  Hei/wood  (afterwards  the 
wife  of  William  Granville  Eliot\  and  Mary  Isabella 
Heywoody  lived  to  attain  the  age  of  twenty-one. 


Under  the  will  of  John  Cornwall^  two  several  sums  of 
3000/.  and  2000/.  were  afterwards  laid  out  by  the  trus- 
tees in  the  purchase  of  Bank  Long  annuities,  and  held 
by  them  upon  the  same  trusts  as  the  300/.  per  annum  like 
annuities  originally  settled ;  and  the  whole  amount  of 
the  Bank  Long  annuities  included  in  the  seldement  was 
thereby  increased  to  the  sum  of  552/.  \s.  9d.  per  annum. 

By 
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Bj  indentures  of  settlement,  dated  the  4tli  and  5th  of  ,  J^^^i 
January  1815,  and  made  in  contemplation  of  a  marriage  Xhobnton 
between  Anne  Heywood,  the  daughter  of  Samuel  Hey-  ^' 

"modj  and  William  Granville  Eliot^  after  reciting  (lEunong 
other  things)  that  Jnne  Heywood  was  entitled,  under 
the  settlement  of  the  26th  of  December  1 780,  after  the 
decease  oi Samuel  Heywood  and  Susannah  his  wife,  in  case 
no  appointment  was  made  to  the  contrary,  to  a  vested  in- 
terest in  one  third  share  of  55^1.  Is.  9d.  per  annum  Bank 
Long  annuities ;  and  that  she  was  also,  by  virtue  of  the 
said  settlement  and  of  a  common  recovery  suffered  in 
pursuance  thereof,  and  of  a  certain  deed  poll  of  appoint- 
ment dated  the  3d  of  January  1815,  and  duly  executed 
by  Samuel  Heywood  in  pursuance  of  his  power  contained 
in  the  settlement,  from  and  after  the  decease  of  Samuel 
Heywood  and  Susannah  his  wife,  entitled  to  her  and  her 
heirs  for  ever,  to  one  equal  undivided  third  part  of  and 
in  the  townlands  and  hereditaments  of  Ballygrubane;  and 
reciting  that,  upon  the  treaty  for  the  intended  marriage, 
it  was  agreed  that  such  third  part  of  the  said  heredita- 
ments and  premises  should  be  conveyed,  and  the  said 
one  third  of  the  Bank  Long  annuities  assigned,  to  trustees, 
upon  the  trusts,  and  subject  to  the  provisoes,  declar- 
ations, and  agreements  after  mentioned ;  she,  Anne  Hey- 
iDOodj  with   the  privity  and  consent  of  her  intended 
husband,  thereby  conveyed  and  assured  to  certain  trus- 
tees therein  named  and  their  heirs,  all  that  her  undivided 
third  part  of  and  in  the  townland  of  Ballygrubane^  to 
hold  the  same  with  the  appurtenances  unto  the  said 
trustees,  their  heirs,  and  assigns  (subject  nevertheless  to 
the  several  life  estates  of  Samuel  Heywood  and  Susannah 
bis  wife   therein)   to  the   use,   after   the  marriage,  of 
William  Granville  Eliot  and  his  assigns  for  life,  without 
impeachment  of  waste ;  with  remainder  to  trustees  to 
preserve,  &c. ;  with  remainder  to  the  use  of  Anne  Hey^ 
vsoodj  his  intended  wife,  for  life ;  with  remainder  to  the 

use 
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use  of  the  children  of  the  marriage,  in  such  manner, 
and  subject  to  such  appointment  as  therein  mentioned ; 
and  in  de&ult  of  appointment,  to  the  use  of  the  first  and 
other  sons  of  the  marriage  successively  in  tail  male; 
with  remainder  to  the  daughters  of  the  marriage  equally 
as  tenants  in  common  in  tail  general ;  with  cross  rcr 
mainders  amongst  such  daughters;  with  the  ultimate 
remainder  to  the  use  of  Samuel  Heyvoood^  his  heirs 
and  assigns  for  ever.  And  Anne  Heywoody  with  the  like 
consent  and  approbation,  thereby  assigned  to  the  same 
trustees,  their  executors,  administrators,,  and  assigns, 
all  that  her  equal  undivided  third  part  of  the  sum  of 
55iL  Is.  9d.  per  annum  Bank  Long  annuities,  to  bold  the 
same  upon  trust  (after  the  decease  of  the  survivor  of 
Samuel  Heywood  and  Susannah  his  wife)  to  pay  the 
dividends  thereof  to  William  Granville  Eliot  for  his  life, 
and  after  his  death  to  pay  the  same  to  Anne  Heywood; 
and  after  her  death,  to  make  over  the  same  one  third 
of  the  said  funds  and  the  dividends  thereof  to  the 
children  of  the  marriage  in  such  manner  and  subject  to 
such  power  of  appointment  as  therein  mentioned. 

This  settlement  also  contained  a  covenant  by  William 
Granville  Eliot  that  in  case  Anne  Heywood^  or  William 
Granville  Eliot  in  her  right,  should,  at  any  time  during 
her  coverture,  become  entitled,  by  survivorship- or  other- 
wise, to  any  further  share  or  interest  in  the  said  town- 
land  and  hereditaments,  or  any  further  sum  in  the  Long 
annuities,  or  to  any  other  money,  estates,  or  effects,  by 
virtue  of  any  gift,  bequest,  or  otherwise,  of  any  of  her 
relations  or  friends,  exceeding  the  value  of  50/^  he, 
William  Granville  Elioty  would,  within  a  month  after 
she  or  he  in  her  right,  should  become  so  entitled, 
unless  otherwise  expressly  ordered  or  appointed  by  the 
deed  or  will  under  which  she  should  become  entitled 
thereto,  convey,  assign,  pay  and  make  over  the  same  to 

the 
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die  trustees  of  the  settlement  for  the  time  being;  as  to 
such  part  thereof  as  should  be  of  the  nature  of  real 
estate,  to  the  several  uses  thereinbefore  mentioned  con- 
cerning the  third  part  of  the  townland  and  heredita- 
mcDts  thereby  granted  and  released;  and,  as  to  such 
pacrt  thereof  as  should  be  of  the  nature  of  personal 
estate,  upon  the  several  trusts  therein  expressed  and 
declared  concerning  the  Bank  Long  annuities  thereby 
assigned.  And  Samuel  Heywoodj  thereby,  for  himself 
and  for  Susannah  his  wife,  covenanted  with  the  trustees 
that  neither  he  nor  his  wife  would  at  any  time  in  virtue 
oi  their  respective  powers,  make  any  appointment  of 
any  part  of  the  sum  of  5521.  Is.  9d.  Bank  Long  an- 
nuities that  should  lessen  or  diminish  the  one  third 
share  thereof  to  which  Anne'Heyvoood  was  entitled,  and 
thereinbefore  assigned  by  her. 


Thornton 


Briqht. 


The  marriage  between  William  Granville  Eliot  and 
Anne  Heywood  was  duly  solemnised;  and  there  were 
issue  of  the  marriage  two  surviving  children  only,  both 
of  whom  are  infants.  In  the  month  of  January  1822, 
Susannah  Heywood  died,  and  was  survived  by  her  hus- 
band, and  their  three  daughters.  Mary  Isabella  Hey^ 
woodj  one  of  those  daughters,  died  in  October  1822, 
unmarried  and  intestate,  and  her  father,  Serjeant  Hey^ 
wood,  took  out  administration  to  her  estate.  The  trus- 
tees of  Seijeant  Heywood^s  marriage  settlement,  conceiv- 
ing that  Mary  Isabella  Heywood,  in  default  of  appoint^ 
tnent,  took  a  vested  interest  in  one  third  of  the  sum  of 
552/.  Is.  9d,  per  annum  Bank  Long  annuities,  subject  to 
her  Cither's  life  interest  therein,  shortly  afterwards  sold 
out  that  third  (being  184/.  05.  ^d.  per  annum)  and  paid 
over  the  proceeds  to  Serjeant  Heywood^  as  the  ad- 
ministrator of  his  deceased  daughter.  The  amount  of 
the  Long  annuities  standing  in  the  names  of  the  trustees 
was  thus  reduced  to  the  sum  of  368/.  \s.  2d.  per  annum« 
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On  the  15th  otjune  1826,  Serjeant  Heywood  made  his 
will,  which  was  executed  and  attested  as  required  by  the 
power  contained  in  his  marriage  settlement.  By  that 
will,  after  reciting,  among  other  things,  that,  by  virtue 
of  a  deed  poll,  dated  the  3d  of  January  1815,  and 
executed  in  pursuance  of  the  power  contained  in  his 
marriage  settlement,  and  by  the  settlement  made  oil  the 
marriage  of  his  daughter  Anncj  one  equal  third  of  the 
townland  of  Ballygrubane  had  been  settled  and  limited  as 
therein  mentioned,  and  that  one  third  of  the  Bank  Long 
annuities  to  which  his  said  daughter  was  then  presump- 
tively entitled  was  assigned  to  her  trustees  upon  the  trusts 
therein  mentioned ;  and  further  reciting  the  receipt  by  the 
testator  of  the  proceeds  of  the  sum  of  1 84/.  05.  7 A  per 
annum  Bank  Long  annuities,  as  administrator  of  his  de- 
ceased daughter  Mary  Isahella^  and  that  184?/.  05.  7i 
being  one  moiety  of  the  remaining  sum  of  368/.  l5. 2(L  per 
annum  Bank  Long  annuities  was,  by  virtue  of  his  cove- 
nant in  the  marriage  settlement  of  his  daughter  jinncy  to 
be  transferred,  upon  his  decease,  to  the  trustees  of  her  set- 
tlement; and  that  he  had  a  right  to  appoint  the  remainder 
of  the  Bank  Long  annuities,  under  the  power  reserved  to 
him  in  his  own  marriage  settlement ;  the  testator,  in  pur- 
suance and  execution  of  that  power,  and  of  all  other 
powers  in  him  vested,  directed  and  appointed  the  re- 
maining two  thirds  of  the  estate  of  Ballygntbane^  to  the 
use  of  Richard  Bright  and  Benjamin  Heywood  and  their 
heirs,  and  also  appointed  to  the  same  trustees,  their 
executors,  administrators,  and  assigns,  the  sum  of 
184/.  05.  Id.  Bank  Long  annuities,  being  the  remaining 
third  of  such  Long  annuities,  upon  trust,  out  of  the  rents 
of  the  two  thirds  of  Ballygrubane,  and  the  dividends  or 
income  of  the  Long  annuities,  yearly  to  pay  unto  or 
for  his  daughter  Phoebe  Aiigusta  Heywood^  during  her 
life,  for  her  own  use  and  benefit,  such  sums  of  money, 
not  exceeding  in  any  one  year  300/.,  as  his  trustees 

and 
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and  his  daughter  Anne  Eliot  might  think  most  for  her 
advantage.     And  the  testator  directed  that  the  annual 
surplus,  if  any,  of  such  rents  and  dividends  should  be 
paid  to  his  daughter  Anne  Eliot  for  her  separate  use, 
free  from  the  control  of  her  then  present  or  any  future 
husband,  during  the  joint  lives  of  herself  and  Phoebe 
Augusta  Heywoodj  and  that  her  receipt  alone,  notwith- 
standing her  coverture,  should  be  a  sufficient  discharge 
to  the  trustees ;  and  in  case  of  the  death  of  Anne  Eliot^ 
during  the  life  of  Phoebe  Augusta  Heywood^  then  such 
annual  surplus  was  to  be  paid  to  such  person  or  per- 
sons as  should  be  the  heir  of  the  body  of  Anne  Eliot 
for  the  time  being.    And  after  the  decease  of  Phoebe 
Augusta  Heywoody  in  case   Anne  Eliot  and  her  then 
present  husband  should  be  then  living,  upon  trust  to 
pay  the  whole   of  the   rents   and  profits  of  the  two 
thirds  of  BaUygrubane  into  the  proper  hands  of  Anne 
Eliotf  or  such  person  or  persons  as   she  should   by 
writing  appoint,  for  her  sole  and  separate  use,  and  free 
from  the  control  of  her  then  present  husband  ;  and  her 
receipt  alone,  notwithstanding  her  coverture,  was  to  be 
a  sufficient  discharge  to  the  trustees ;  but  Anne  Eliot 
was  not  to  be  at  liberty  to  assign  or  appoint  such  rents 
and  profits   by   anticipation,    or  before   they   became 
actually  due.     And  in  case  Anne  Eliot  should  survive 
her  then  present  husband,  then  the  testator,  from  and 
after  his  decease,  and  the  decease  of  his  daughter  Phoebe 
Augusta  Heywoodj  appointed  the  said  two  third  parts 
of  Ballygrubane  to  Anne  Eliot  and  the  heirs  of  her 
body.     But  in  case  Anne  Eliot  should  die  in  the  life- 
time of  her  said  husband  and  of  Phoebe  Augusta  Hey- 
'goood,  the  testator  thereby  willed  that  Anne  Eliot  should 
have  full  power  to  give  or  appoint,  after  the  decease  of 
Phoebe  Augusta  Heywoody  the  whole  or  any  part  of  the 
two  third  parts  of  Ballygrubane  to  all  or  any  one  or 
more  of  her  children  who  might  survive  her,  for  such 
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estate  and  estates,  upon  and  for  such  trusts,  and  in  such 
manner  and  form  as,  notwithstanding   her   coverture, 
she,  by  her  last  will  and  testament  in  writing,  or  any 
codicil  thereto,  executed  and  attested  as  therein  men* 
tioned,  should  direct  or  appoint ;  and  in  default  of  such 
direction  or  appointment,  then  the  testator  directed  and 
appointed  the  same  unto  the  heirs  .of  the  body  of  Arnie 
Eliot.    And  the  testator  thereby  also  directed  that,  from 
and  after  the  decease  of  Phoebe  Augusta  Heyaooodj  the 
income  of  the  Bank  Long  annuities  should  be  paid  to 
Anne  Eliot  for  her  separate  use,  during  the  joint  lives  of 
herself  and  her  then  present  husband ;  and  in  case  she 
should  survive  her  husband,  that  the  capital  of  the  Bank 
Long  annuities  should  be  transferred  to  her  for  her  own 
use ;  but  in  case  she  should  die  in  her  husband's  lifetime^ 
then,  after  her  decease,  the  trustees  were  directed  to 
transfer  the  capital  of  such  Long  annuities  to  such  person 
or  persons  and  in  such  manner  and  form  as  Anne  Eliot 
should,  notwithstanding  her  coverture,  by  her  last  will 
and  testament  in  writing,  or  any  codicil,  executed  and 
attested  as  therein  mentioned,  appoint ;  and  in  default  of 
such  appointment,  unto  her  executors  or  administrators 
as  part   of  her  personal  estate.     Richard  Bright  and 
Benjamin  Heywood  were  appointed  the  executors  of  the 
will. 


Serjeant  Heywood  died  in  the  month  of  September 
1 828,  leaving  his  daughters  PJicebe  Augusta  Heywood  and 
Anne  Eliot  his  co-heiresses  at  law  and  only  next  of  kin. 
Phoebe  Augusta  Heywood  died  in  the  month  of  June  18S2, 
unmamed  and  intestate,  leaving  Anne  Eliot  her  heiress 
at  law  and  only  next  of  kin. 


The  bill  was  filed  by  the  trustees  of  Serjeant  Hey- 
*wood^s  marriage  settlement  against  the  trustees  and  ex- 
ecutors of  the  Seijeant's  will,  (one  of  whom  had  also 
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obtained  letters  of  administration  de  bonis  non  of  Mary        18  36. 
Isabella  Heywood )  against  Mr.  and  Mrs.  Eliotf  their     ^J^*'^'''^*^ 
iafiuit  children,  and  the  trustees  of  their  marriage  settle-  v. 

ment,  and  against  the  personal  representative  of  Phcebe       Bw<»h'« 
Augusta  Heyaoood;   and  it  prayed  that  the  rights  of 
die  seTcral  parties  in  the  property  which  formed  the 
subject  of  the  settlement  of  December  1780,  might  be 
ascertained  and  declared. 

By  the  decree  of  the  Vice-Chancellor,  made  at  the 
hearing  of  the  cause,  it  was,  among  other  things,  de- 
clared that  the  settlement  of  the  5th  of  January  1815, 
made  on  the  marriage  of  William  Granville  Eliot  and 
Jmme  Heywood,  was  a  valid  appointment  of  one  third 
of  the  552L  Is.  9d.  per  annum  Bank  Long  annuities; 
and  that  the  one  third  of  the  sum  of  552L  Is.  9d.  per 
annum  Bank  Long  annuities,  amounting  to  184/.  Os.  7c/., 
per  annum  like  annuities,  sold  out  in  the  lifetime  of 
Samuel  Heywood^  and  the  proceeds  whereof  were  paid 
to  him,  was  unappointed ;  and  that  one  third  of  such 
last  mentioned  third  vested  in  Anne  Eliot^  one  other 
third  in  Phcebe  Augusta  Heywood^  and  the  other 
third  in  Mary  Isabella  Heywood ;  and  that  Anne  Eliot 
became  entitled,  as  the  next  of  kin  of  Phoebe  Augusta 
Heywood  to  her  said  one  third  of  a  third,  and  that  the 
two  thirds  of  a  third,  to  which  Anne  Eliot  so  became 
entitled,  were  liable  to  be  settled  under  the  covenants 
contained  in  her  marriage  settlement ;  and  that  under 
the  appointment  contained  in  the  will  of  Samuel  Hey- 
woodf  Anne  Heywood  became  absolutely  entitled  for  her 
separate  use  to  the  remaining  one  third  of  the  sum  of 
552/*  If.  9d.  per  annum  Bank  Long  annuities;  and  that 
she  was  not  bound  to  settie  the  same.  And  it  was  fur- 
ther declared  that  the  appointment  contained  in  the  will 
of  Samuel  Heywood^  as  to  the  two  thirds  of  the  real  estate 
of  Balfygrubane^  to  the  trustees  for  the  separate  use  of 
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Anne  Elioty  was  invalid ;  but  that  the  appointment  of 
the  same  two  thirds  by  that  will  to  Anne  Eliot  in  tail 
was  a  valid  appointment;  and  that  under  the  covenants 
contained  in  her  marriage  settlement,  she  was  bound  to 
settle  the  same  to  the  several  uses  in  the  settlement  ex- 
pressed concerning  the  one  third  of  the  hereditaments 
and  premises  thereby  granted  and  released ;  and  that 
Anne  Eliot  should  convey  the  same  to  the  trustees  of 
her  marriage  settlement,  and  settle  the  same  accordingly; 
and  that  the  trustees  of  Serjeant  Heymood!s  will  should 
pay  to  William  Granville  Eliot^  as  being  entitled  thereto 
under  the  settlement,  a  moiety  of  the  rents  received  by 
them,  and  which  became  due  after  the  decease  of  Samud 
Heywood,  and  prior  to  the  decease  of  Phoebe  Augusta 
Heywood^  in  respect  of  the  two  undivided  thirds  of  the 
said  real  estate,  and  also  the  entirety  of  the  rents  of 
the  same  two  undivided  thirds  which  had  accrued  due^ 
and  had  been  received  by  them  since  the  death  of 
Phoebe  Atigtista  Heywood* 


The  Defendant  Mrs.  Eliot  appealed  against  so  much 
of  the  Vice- Chancellor's  decree,  as  declared  the  ap- 
pointment of  two  thirds  of  the  estate  of  Ballygrubane  to 
be  void,  and  against  the  consequential  directions. 


The  Solicitor'General  and  Mr.  Lovat^  in  support  of 
the  appeal. 

Under  the  very  general  and  comprehensive  terms  of 
the  power  contained  in  the  settlement  of  1780,  the  ap- 
pointment by  Serjeant  Hei/wood^s  will,  of  the  two  thirds 
of  the  estate  of  Ballygrvhane  to  trustees,  for  the  sepa- 
rate use  of  Mrs.  Eliot  during  her  coverture,  was  a  valid 
exercise  of  the  power.  So  far  as  the  appointment  purports 
to  empower  Mrs.  Eliot^  in  case  she  should  die  in  the  life- 
time of  her  husband  and  of  Phcebc  Augusta  Heywoodj  to 
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make  a  provision  for  her  surviving  children  out  of  the 
estate,  after  the  decease  of  PhcAe  AugustOj  and  directs 
and  appoints  the  estate,  in  default  of  such  provision  being 
made^  to  the  heirs  of  the  body  of  Mrs.  EUo^,  it  undoubt- 
edly eitoeeds  the  power,  and  would  of  course  be  void  for 
the  excess;  although,  as  'Mrs.Eliai  has  survived  her  sister, 
the  question  never  can  arise.  The  Vice-chancellor,  how- 
ever,  has  gone  a  step  further,  and  considering  the  appoint^ 
meat  to  trustees  for  Mrs  Eliot* s  separate  use  during 
her  coverture  to  be  invalid,  has  directed  the  two  thirds 
of  the  property  in  question  to  be  settled  to  the  same 
uses  as  were  declared  by  her  marriage  settlement  with 
respect  to  the  remaining  third;  thus  giving  to  the 
husband  an  absolute  control  over  the  rents  and  profits 
daring  his  life,  and  entirely  defeating  the  testator's 
object.  This  decision  of  his  Honor  is  warranted 
neither  by  principle  nor  by  authority;  indeed  it  is  di- 
rectly at  variance  with  both.  The  validity  of  such 
an  appointment  in  the  case  of  personal  estate  given 
for  the  benefit  of  a  feme  covert  has  been  recognised 
in  a  great  variety  of  cases;  Alexander  v.  Alexander (a)^ 
Maddison  v.  Andrew  {b)^  Pitt  v.  Jackson  (c\  Crompe 
V.  Barram{d)\  and  it  has  been  assumed  in  this  very 
case,  in  that  part  of  the  decree  which  relates  to  the 
appointment  of  the  long  annuities.  There  is  no  prin- 
ciple upon  which  a  different  rule  can  be  supported  with 
respect  to  appointments  of  real  estate.  On  the  con- 
trary, recent  decisions  shew  most  distinctly  that  in  this 
respect  real  and  personal  estate  stand  precisely  on  the 
same  footing;  the  purpose  and  the  result  being  to  secure 
to  the  object  of  the  power,  more  fully  than  at  law  could 
be  done,  the  entire  and  uncontrolled  enjoyment  of  the 
property  which  was  the  subject  of  the  appointment.     If 
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it  should  be  held  that  the  appointment  is  bad  at  law, 
and  that  the  estate  has  therefore  vested  in  the  husband, 
still,  according  to  Lord  Kem/on^s  observation  in  Doe  v. 
Martin  (a),  the  husband  would  be  considered  in  this 
Court  as  a  trustee  for  the  separate  use  of  the  wife,  so  as 
to  secure  to  her  all  the  benefits  intended  for  her  by  the 
testator.  The  very  point  was  in  fact  decided  by  Ken- 
worthy  V.  Bate  {b)  which  absolutely  concludes  the  ques- 
tion ;  and  the  principle  was  assumed  by  Lord  Kenyon  in 
Pitt  V.  JacksoUj  and  again  by  Sir  John  Leach  in  the 
recent  case  of  Trollope  v.  Linton*  {c) 

The  following  cases  were  also  cited  in  support  of  the 
appellant's  argument;  Bennet  v.  Davis {d\  Roberts  v. 
Dianoell  (f ),  Churchman  v.  Harvey  (g),  JLong  v.  Long  (A), 
Carver  v.  Bowles  (f ),  Major  v.  Lansley  {k). 

Mr.  Jacob  and  Mr.  Norton^  in  support  of  the  decree. 

The  general  words  "  in  such  manner  and  form  ^  ap- 
ply in  strict  grammatical  construction  only  to  the  limit- 
ations over  and  to  the  gross  sums  chargeable  for  the 
benefit  of  the  children,  and  not  to  any  prior  interest  to 
be  created  in  the  property.  The  terms  in  which  the 
power  is  expressed  are  less  comprehensive  than  the 
terms  to  be  found  in  many  of  the  forms  in  modem  use, 
and  less  comprehensive  than  those  which  occurred  in 
Pitt  V.  Jackson,  At  law,  the  appointment  is  certamly 
bad,  for  it  (Sui*ports  to  give  legal  estates  to  trustees 
who  ave  persons  not  within  the  scope  of  the  power; 
and  the  question  then  remains  whether  it  is  good  in 
equity;    Heroey  v.  Herveyil).     Now,  it  is  plain  from 
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the   whole  frame  of  Seijeant  Hetfwood^%  settlementy        18S6. 

that   the  power   contemplated,   and  was   intended  to     ^^^^^ 
,       *^  r  »  ^       Thornton 

anthorise  the  creation  of  legal  estates  only.     In  this  v. 

respect,  there  is  an  obvious  distinction  between  an 
equitable  and  a  legal  power  —  a  power  to  give  bene- 
ficial interests  to  be  enjoyed  through  the  medium  of 
trustees,  and  to  be  moulded  and  dealt  with  in  a  court 
of  equity,  and  a  power  to  appoint  legal  estates.  This 
is  a  power  of  the  latter  kind;  the  appointor  himself 
had  a  legal  estate,  and  all  the  limitations  in  default  of 
appointment  are  limitations  of  legal  estates.  In  putting 
a  construction  upon  the  settlement,  therefore,  it  is  not 
to  be  presumed  that  the  parties  intended  to  authorise 
the  creation  of  any  estates  except  such  as  could  be 
created  at  law.  A  separate  use  vested  in  a  married 
woman  is  a  species  of  interest  of  which  a  legal  estate 
is  not  capable,  and  to  which  there  is  nothing  analogous 
at  common  law.  Any  appointment  to  Mrs.  Eliot^  in 
order  to  be  a  due  execution  of  the  power,  must  have 
^ven  her  a  legal  estate,  upon  which,  however  it  might 
be  modified,  her  judgment  debts  as  well  as  the  marital 
rights  would  attach.  No  such  estate,  however,  could 
have  been  given  to  that  lady  without  defeating  the  set- 
dor's  declared  object.  This  circumstance  suggests  one 
essential  distinction  between  the  numerous  cases  in 
which  equity  has  interposed  to  support  appointments 
made  under  powers  defectively  executed  at  law,  and 
the  case  now  before  the  Court,  that  whereas  in 
the  former  there  might,  but  for  some  slip  or  over- 
siglit,  have  been  a  valid  execution  at  law,  here  the 
formal  defect  in  the  execution  cannot  possibly  be 
supplied  or  corrected  without  defeating  the  very  pur- 
pose of  the  appointment  No  strictly  legal  execution 
of  this  power  could  have  operated  to  give  to  Mrs.  Eliot 
such  an  interest  as  her  father's  will  affected  to  create 
for  her  exclusive  benefit.     The  effect  of  supporting 
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Z^*^^^*^*^     pointment  would  be  to  convert  a  power,  created  for  one 
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9.  purpose,  to  a  totally  different  and  foreign  purpose^  and 

Bbioht.      ^Quld  destroy  the  title  of  judgment  creditors,  as  well 
as  the  right  of  her  husband  to  receive  the  rents  and 
profits  of  the  estate,  and  to  be  tenant  by  the  curtesy  in 
case  he  survived  her.     All  the  former  cases  have  arisen 
upon  questions  between  the  appointee  and  the  persons 
claiming  as  in  default  of  appointment.     The  pecoliarity 
in  this  case  is,  that  Mrs.  Eliot  is  in  equity  claiming 
against  herself  and  other  parties  interested  under  t 
marriage  settlement ;  and  that,  for  the  purpose  of  ex- 
cluding herself  and  her  children,  she  is  attempting  to 
cut  down  the  estate  which  she  takes  under  that  settle- 
ment from  an  estate  tail  to  a  mere  life  interest     With 
the  exception  of  Pitt  v.  Jackson^  Kermorthy  v.  BaU^  and 
TrcUope  v.  Lintouy  the  authorities  cit^d  on  the  other 
side  are  all  cases  of  appointments  of  personalty,  and  have 
no  application ;  for  the  separate  interest  of  a  married 
woman  in  personal  estate  is  generally,  and  almost  neoei- 
sarily,  the  subject  of  a  trust,  and  has  been  recognised 
and  supported  by  courts  of  equity  for  upwards  of  s 
century,  with  a  view  to  her  protection  against  the  other' 
wise  absolute  dominion   of  the  husband.    In  PiU  v« 
Jackson  the  same  counsel  appeared  on  behalf  of  both 
husband  and  wife,  so  that  the  question  never  could  have 
been  distinctly  raised.     TroUope  v.  Linton  is  nothing 
more  than  a  dictum^  not  necessary  to  the  decision  of  the 
case ;  and  as  to  Kenworthy  v.  Bate^  on  which  so  much 
stress  has  been  laid,  independently  of  the  points  already 
noticed,   in   which   it   is   clearly   distinguishable   from 
the  case  under  appeal,    the  appointment  there  was 
substantially  a  good  execution  of  the  poweri  inasmuch 
as  it  gave  to  the  objects  of  the  power,  in  the  form  of 
money,  the  whole  property  which  was  the  subject  of 
the  power. 
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Mr.  Stevens    and  Mr.  Gresley  appeared  for  other  18S6. 

pttides.    "  tT   ^^^ 
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Hie  SdUcitor^General^  in  reply. 


9. 

Bright. 


The  Lord  Chancellor.  Bee.  is. 

The  appeal  in  this  case  is  confined  to  that  part  of  the 
decree  which  declares  that  an  appointment  in  the  will 
of  the  late  Serjeant  Heyaoood  of  two  thirds  of  an  estate  in 
h-dandf  to  trustees,  for  the  separate  use  of  the  appel- 
lant, Mrs.  Elioty  was  invalid,  and  that  she  was  under 
the  ODYenant  in  her  settlement  bound  to  settle  the  same 
to  the  uses  contained  in  that  settlement  as  to  the  other 
one  third,  and  which  directs  her  to  convey  the  same  ac- 
cofdingly,  and  directs  payment  to  her  husband  of  the 
lents  of  such  two  thirds :  the  appellant  contending  that 
the  wiU  of  Serjeant  Heyuoood  ought  to  take  effect  so  as  to 
Becnre  to  her,  for  her  separate  use,  the  rents  of  the  two 
thiida  in  question ;  and  that  she  is  entitled  to  the  two 
thirds  of  the  estate  under  the  Serjeant's  appointment 
by  his  will,  and  is  not  bound  to  settle  it  upon  the 
tmtts  of  her  marriage  settlement 

[TSiB  Lordship  here  stated  the  limitations  contained  in 
Seijeant  Heywood*^  marriage  settlement,  and  con- 
tiniied:—- ] 

The  power  was  to  be  exercised  in  favour  of  all  or  any 
of  the  children,  for  such  estate  and  estates,  charged  with 
mch  annual  or  gross  sums  in  favour  of  children,  and  in 
such  manner  and  form  as  the  Serjeant  might  appoint; 
and  then  follow  limitations  in  default  of  Appointment, 
midar  which,  in  the  events  which  have  happened,  the 
estate  has  devolved  upon  Mrs.  Eliot  in  tail.     Of  this 
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1836.       marriage  there  were  issue  but  three  daughters  who 

^J;^"*^^^*^*^     survived   childhood   and  attained   twenty-one;    Mary 

V.  Isabella^  who  died,  before  the  Seijeant's  will,  unmarried; 

Bright.       phcebe  Augusta^  who  also  died  unmarried,  but  after  the 

Serjeant ;  and  Anne^  now  Mrs.  Eliot^  who  has  children. 

Preparatory  to  the  marriage  of  Mrs.  Eliot^  Serjeant 
HeyvDood  appointed  one  third  of  the  estate  in  question  to 
her  in  fee ;  and  by  her  marriage  settlement,  dated  the  5th 
o{  January  1815,  this  third  was  conveyed  to  trustees  in  fee^ 
to  the  use  (subject  to  the  life  estates  of  Serjeant  Heywood 
and  his  wife)  of  Mr.  Eliot  for  life,  remainder  to  Mrs. 
Eliot  for  life,  remainder  to  the  use  of  the  children  of  the 
marriage  as  therein  provided.  In  this  settlement  there 
was  the  following  covenant  by  Mr.  Eliot,  [His  Lord- 
ship read  the  covenant.]  The  subject  upon  which  this 
covenant  is  to  operate  is  any  other  interest  in  the  estate 
in  question  to  which  Mrs.  Eliot  might  become  entided 
by  survivorship  or  otherwise ;  but  the  covenant  is  not  to 
operate,  if  the  property  be  otherwise  expressly  directed 
or  appointed  by  the  deed  or  will  by  virtue  of  which 
she  shall  become  entitled  thereto. 

Serjeant  Heywood^  by  his  will,  dated  the  15th  oi  June 
1826,  executed  and  attested  as  was  required  by  the 
power  reserved  in  the  settlement  of  1780,  (after  reciting 
that  one  third  of  the  estate  had  been  limited  by  the 
settlement  of  the  5th  oi  January  1815,)  in  pursuance  of 
the  power  reserved  in  his  own  marriage  settlement,  and 
in  execution  thereof,  directed  and  appointed  as  follows. 
[His  Lordship  here  stated  the  material  part  of  the 
will.] 

It  is  admitted  that  the  testator  had  no  power  to  make 
the  provision  intended  by  his  will  for  the  children  of 
Mrs.  Eliot.    Independently  of  such  provision,  what  the 
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testator  has  attempted  to  do  is  to  appoint  the  two  thirds        1836. 
of  the  real  estate  to  trustees,  for  an  interest  which  was  to     xhobiItom 
continue  during  the  life  of  his  daughter  Phcebe  Augusta^  v. 

and  the  joint  lives  of  his  daughter  Anne  and  her  hus- 
band, upon  trust,  to  pay  300/.  a  year  for  PhcAe^  and 
the  residue  of  the  rents,    and    after  Phoebe^s  death 
the  whole,  for  the  separate  use  of  Anne ;  and  if  Anne 
should  survive  he^  husband,  then  after  his  death  and 
the  death  oi  Phcebe^  he  appointed  the  two  thirds  of  the 
estate  to  Anne  and  the  heirs  of  her  body.    The  testator, 
then,  in  the  event  of  Anne  dying  in  the  lifetime  of  her 
husband  and  of  Phcebe  Augusta^  attempts  to  give  to 
Anne  a  power  of  appointment  to  her  children;  and  in 
de&ult  thereof,  and  as  to  so  much  whereof  no  complete 
appointment  should  be  made,  he  appointed  the  same 
to  the  heirs  of  the  body  of  his  daughter  Anne. 

It  is  to  be  observed  that  the  estate  tail  given  to  Anne 
is  condngent  upon  her  surviving  her  husband ;  and  the 
gift  to  the  heirs  of  the  body  oi  Anne  is  contingent  upon 
her  dying  before  her  husband  and  Phoebe  Augusta,  and 
not  making  an  appointment  in  favour  of  her  children. 

[His  Lordship  then  stated  the  substance  of  the 
decree.] 

The  effect  of  this  decree  is  to  declare  that  the  test- 
ator had  no  power  to  direct  the  payment  of  the  rents 
to  his  daughter  Anne  for  her  separate  use,  and  to  treat 
the  appointment  as  creating  a  valid  estate  tail,  inasmuch 
as  it  directs  her  to  convey  the  two  thirds  to  the  trustees 
of  her  own  settlement  under  the  covenant,  although  the 
estate  tail  was  given  only  in  the  event  oi  Anne  surviving 
her  husband,  who  is  still  alive,  and  although  the  cove- 
nant in  her  settlement  was  by  the  husband  only,  and 
was  to  operate  only  in  the  event  of  the  instrument  under 
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1836.        Tvhich  she  might  become  entitled  to  the  property  not 
^J^^^^^^*^     directing  otherwise.     The  effect  of  the  decree  is  to  pvc 
V,  to  the  husband  an  estate  for  life  in  his  own  right,  contrary 

to  the  express  directions  of  Seijeant  HeywootTs  will,  and 
miless  she  should  survive  her  husband,  to  deprive  the 
wite  of  all  benefit  from  the  property,  and  if  she  should 
survive  him,  to  give  her  only  a  life  estate,  although,  in 
that  event,  the  testator  gave  her  an  estate  taiL 

The  first  question  to  be  considered  is  whether  Serjeant 
Heywood  was  authorised  by  his  own  settlement  to  ap- 
point the  rents  of  the  two  thirds  of  the  estate  to  the 
separate  use  of  his  daughter  Anne;  because,  if  he  was, 
the  question  whether  such  interest  as  %he  took  under 
his  will  was,  or  was  not,  subject  to  the  covenant  in  her 
own  settlement,  will  not  arise.  Now,  his  power  is  to 
appoint  in  &vour  of  children  for  such  estate  and  estates, 
charged  with  such  annual  or  gross  sums,  and  in  such 
manner  and  form  as  he  should  think  fit.  As  to  so  much 
of  and  such  interest  in  the  estate  as  Seijeant  Heywooi 
should  not  effectually  appoint,  Mrs.  Elioty  in  the  events 
which  have  happened,  would,  by  the  provisions  of  the 
settlement  of  1780,  be  entitled  in  tail.  It  is  said  that 
what  Seijeant  Heywood  has  attempted  to  do,  by  way  of 
appointment,  in  the  event  of  Mrs.  Eliot  dying  in  the 
lifetime  of  her  husband  and  sister,  namely,  to  give 
her  a  power  of  appointing  amongst  her  children,  and, 
in  default  of  her  so  appointing,  to  give  the  estate  to 
the  heirs  of  her  body,  is  not  within  the  power,  and 
therefore  void.  But  he  has  also  appointed  the  rents 
of  the  estate,  during  the  joint  lives  of  herself  and  her 
husband,  to  trustees  for  her  separate  use,  and  the  estate 
itself  to  her  in  tail,  if  she  should  survive  her  husband; 
and  the  decree  declares  that  his  appointment  to  her  in 
tail  is  valid ;  but  that  the  appointment  of  the  rents  for 
her  separate  use  is  invalid ;  and  the  decree  directs  Mrs. 
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^filid^  so  to  deal  with  this  estate  tail  as  to  settle  it  acoord-        18S6. 
I|ig  to  the  covenant  in  her  own  settlement.     Now  it  is 
to  be  observedi  that  if  the  appointment  of  the  rents  to  v. 

lier  MfMrate  use,  and  of  the  estate^  in  the  event  of  her  ^u^bt. 
dying  in  her  husband's  lifetime^  be  invalid,  Mrs.  Elioi 
is  entitled  to  an  immediate  estate  tail  under  the  settle- 
ment of  1780;  but  the  estate  taiU  under  the  appoint- 
ment in  the  will  of  Seijeant  Heyaoood^  is  made  to  dep^id 
upon  her  surviving  her  husband,  who  is  sdH  alive ;  and, 
tberefinre,  it  does  not  appear  how  such  an  estate  can  be 
made  sotject  to  the  covenant  in  her  settlement,  even 
suf^Mwiog  the  object  of  that  settlement  to  be  to  give 
interests  to  the'  husband,  and  not  to  protect  the  wife 
against  the  exercise  of  his  marital  rights. 

It  has  not  been  disputed  at  the  bar,  and  the  decree 
affirms,  that  the  appointment  of  the  estate  tail  is  good; 
but  if  it  be  good,  it  must  prevail  according  to  the  terms 
and  conditions  of  the  appointment,  namely,  to  take 
effect  after  the  termination  of  the  joint  lives  of  Mr.  and 
Mrs.  Blioi^  and  in  the  event  only  of  Mrs.  Eliot  surviv- 
ing her  husband. 

Seijeant  Heywood^  in  exercising  this  power,  has  given 
to  his  daughter  the  rents  for  her  separate  use,  during 
the  joint  lives  of  herself  and  her  husband,  and,  if  she 
survive  him,  then  the  estate,  in  tail;  the  obvious  ob- 
ject being  to  protect  his  daughter  against  the  marital 
power  of  her  husband,  and  to  exclude  the  husband 
from  any  participation  in  the  benefit  of  that  property. 
The  decree,  however,  wholly  defeats  this  object  in  two 
ways.  It  declares  the  gift  of  the  rents  for  the  separate 
use  of  Mrs.  Eliot  to  be  invalid;  and  it  treats  the  estate 
tail,  under  the  appointment,  which  it  declares  to  be 
good,  as  a  present  interest;  and  it  gives  to  the  husband 
the  same  benefits  in  the  two  thirds  of  the  estate  as  he  had. 

under 
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under  his  own  settlement  in  the  one  third.  The  terms 
of  the  power  are  as  large  as  they  can  well  be :  —  **  for 
such  estate  and  estates,  and  in  such  parts,  shares,  and 
proportions,  and  with  such  limitations  over,  and  chaiged 
with  such  annual  or  gross  sums,  such  limitations  over 
and  charges  to  be  to  or  for  the  benefit  of  the  same 
children,  and  in  such  manner  and  form,^  as  Serjeant 
Heyioood  should,  at  any  time  or  times,  direct,  limity  or 
appoint.  What  is  there  to  prevent  the  donee  of  such 
a  power  from  directing  the  rents  of  the  estate,  the  sub- 
ject of  the  power,  to  be  paid  to  a  married  daughter, 
during  the  joint  lives  of  her  and  her  husband,  and,  if  she 
survive  her  husband,  the  estate  itself  to  her  in  tail? 


In  support  of  the  decree  it  was  first  contended  that 
the  words  ^^  in  such  manner  and  form  "  applied  only  to 
the  charges  to  be  created,  and  the  limitations  over  to  be 
made,  under  the  power ;  but  this  is  clearly  contrary  to 
the  meaning  of  the  clause ;  the  copulatives  run  through 
the  whole  of  it,  and  every  limb  of  it  is  part  of  the  whole 
body,  —  <^  for  such  estates,  and  in  such  parts,  and  with 
such  limitations,  and  charged  with  such  sums,  and  in 
such  manner  and  form.'' 


It  was  contended,  secondly,  that  under  such  a  power 
the  donee  could  only  appoint  so  as  to  create  legal 
estates.  Could  he  then,  in  executing  the  power  to 
charge,  create  only  a  legal  rent  charge  ?  and  what  do 
the  words  ^Mn  such  manner  and  form"  imply?  The 
argument  assumes  that  under  such  a  power  the  donee 
could  not,  for  any  purpose,  create  a  trust  It  was  said, 
indeed,  that  a  court  of  equity  would  not  interfere  to 
carry  such  intention  into  effect.  But  the  Court  inter- 
poses only  as  it  does  to  enforce  the  execution  of  all 
other  trusts ;  the  appointment  creating  a  legal  estate  in 
trustees  during  Mrst  JEliofs  life ;  and  the  argument  was 

necessarily 


Bai«ht. 


CASES  IN  CHANCERY.  «51 

^Necessarily  confined  to  appointments  of  which  the  sub-       1886. 

i^ct  is  a  legal  estate  in  land;  this  very  decree  giving  t^jL^ 
^^&ct  to  a  precisely  similar  appointment  over  a  sum  of  _  «. 
^rtock.  Tlie  objection,  therefore,  is  not  that  the  ap- 
]x>intment  is  not  within  the  terms  of  the  power,  but  that 
juch  a  power,  to  be  exercised  over  land,  including  the 
legal  estate  as  well  as  the  beneficial  interest,  must  be 
confined  to  creating  a  legal  estate  and  cannot  create  a 
trust.  This  must  depend  upon  the  terms  of  the  power, 
and  the  intention  by  those  terms  expressed;  for,  un- 
doubtedly, every  mode  of  dealing  with  an  estate  may  be 
eflbcted  through  the  means  of  a  power  which  could  be 
exercised  by  the  original  authors  of  thfd  power. 

All  this  reasonings  however,  must  yield  to  the  weight 
of  authori^,  if  the  point  has  been  established  by  au« 
thori^.  Jkxander  v.  Alexander  (a)  was  cited  for  the 
appellant ;  and  that  case  establishes  that,  under  a  power 
to  appoint  a  personal  fund  in  such  proportion  as  the 
donee  should  direct,  an  appointment  to  one  of  the  ob* 
jects  for  life,  to  her  separate  use,  was  good.  So  far  it 
is  a  strong  authoriQr  for  the  appellant;  but  the  respond- 
ent contended  that  another  part  of  that  case  was  in  his 
&vour,  that  is  to  say,  the  part  which  related  to  the  share 
of  Francis.  Now,  as  to  Franci^s  share,  the  case  was 
this:— the  donee  having  powe^  to  appoint  amongst 
children,  gave,  contingently,  a  part  of  the  fund  to  two 
of  the  children,  to  apply  it  at  their  discretion  for  the 
benefit  of  another  child,  namely,  Francis^  his  wife,  and 
children.  This  was  clearly  bad  on  two  grounds.  It  was 
a  del^adon  of  the  power,  and  was  to  be  exercised  in 
fiivour  of  the  wife  and  children,  who  were  not  objects 
of  the  power.    The  decision  upon  this  point  cannot 

possibly  aid  the  argument  of  the  respondent 
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18S6k  The  respondent's  counsel  also  attempted  to  draw  an 

argument  from  Hervey  v.  Heroey  (a),  which,  they  con- 
tended, established  the  proposition,  that  a  power  to  ap- 
point in  fiiYour  of  a  particular  person  cannot  be  ex- 
ecuted by  an  appointment  to  trustees  for  such  perscni* 
In  diat  case  there  was  in  a  settlement  a  power  to  a 
father  to  make  a  jointure  to  the  amount  of  6002^  inter- 
posed between  his  own  legal  estate  for  life  and  a  legal 
remainder  to  his  son ;  and  he  attempted  to  execute  the 
power  by  appointing  the  estate  to  trustees,  upon  trust, 
to  pay  600/.  a  year  to  his  wife.  Lord  Hardwicke  held 
that  a  power  to  jointure  was  a  power  to  create  a  legal 
estate,  and  was  not  well  executed  by  creating  a  trust; 
but  he,  nevertheless,  considered  the  wife  as  entitled  to 
her  jointure,  and  decreed  accordingly.  That  is  no 
authority  to  shew  that  such  a  power  as  is  found  in  this 
case  cannot  be  executed  by  creating  a  trust;  but  it  does 
prove,  that  where  there  was  at  law  a  feilure  in  the  exe- 
cution of  the  power,  this  Court  gave  to  the  object  of  it, 
being  a  wife,  the  full  benefit  of  it.  The  report  of 
Churchman  v.  Harvey  (&)  establishes  the  same  principle. 
No  other  cases  were  relied  upon  for  the  respondent 
Several  were  cited  for  the  Appellant,  in  which,  under 
such  a  power  of  appointment  as  in  the  present  cas^  over 
a  fund  of  personalty,  an  appointment  for  the  separate 
use  of  a  married  daughter  had  been  held  good.  To  that 
class  belong  cases  like  Alexander  v.  Alexander  and  Mad' 
disan  v.  Andrew  {c)^  upon  which  it  is  not,  however, 
necessary  to  observe  particularly;  the  decree  in  this 
very  case  establishing  the  proposition  as  to  the  on% 
third  of  the  Long  annuities. 

It  was  contended,  however,  that  the  rule  does  not 

apply  to  lands,  at  least  when  the  subject  of  the  power 
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''^  a  legal  estate  in  lands.     No  case,  as  I  have  already        1636. 
stated,  was  cited  in  support  of  this  proposition.   Against     ^^^^^"^ 
^^  there  are  several.    The  first  of  these  is  PiU  v.  Jack^  •. 

<^BR  (a)^  where  a  sum  of  money  was  covenanted  to  be  laid 
^mt  in  land,  to  be  settled  upon  the  husband  for  life,  re- 
xiainder  to  the  wife  for  life,  remainder  to  the  children 
00  snch  shares,  for  such  estates,  and  subject  to  such 
powers,  limitations,  and  pro^oes  as  the  husband  should 
appoint.  Real  estates  were  purchased  with  the  trust 
fimd:  but  the  husband,  by  his  will,  directed  that 
10,000/L,  which  he  considered  to  be  part  of  the  trust 
fund,  should  be  laid  out  in  land,  to  be  conveyed  to  a 
daughter  of  the  marriage  for  life,  for  her  separate  use, 
with  remainder  to  her  children  in  tail.  The  cause  was 
first  heard  by  Lord  Kenynij  then  Master  of  the  Rolls, 
sitting  for  the  Lord  Chancellor,  when  it  was  decreed 
that  as  to  this  sum  of  10,000^,  it  should  be  laid  out 
in  land,  to  be  settled  to  the  use  of  trustees  for  the 
daughter  and  the  heirs  of  her  body;  but  that  the  profits 
should  be  paid  for  her  separate  use.  The  cause  was 
afterwards  reheard  by  Lord  Rossfyn  upon  a  bill  of  re- 
viewy  under  the  name  of  Smilk  v.  Lord  Camelfbrd  (6), 
when  his  Lordship  decided  that  the  appointment  did 
not  operate  upon  the  land  purchased,  the  husband- 
having  intended  to  appoint  the  fund ;  nor  upon  the  fund, 
because  it  had  ceased  to  exist,  being  invested  in  the 
land.  The  judgment  of  the  Master  of  the  Rolls,  how- 
ever, with  respect  to  the  e£Pect  of  the  appointment  of  the 
10,000/.,  if  there  had  been  a  proper  subject-matter  upon 
which  the  appointment  could  operate,  is  not  affected  by 
the  decision  of  Lord  Bosslyn.  On  the  contrary.  Lord 
So$dyn{c)  expresses  an  opinion  in  favour  of  Lord 
KetttforCs  judgment  upon  this  point 

The 
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1836*  The  case  of  Pitt  v.  Jackson  is  admitted  to  be  an 

autboriQr  for  the  appellant;  but  its  weight  is  attempted 
to  be  lessened  by  a  statement,  that  the  same  counsel  ap- 
peared for  the  husband  and  the  wife.  In  Crompe  y. 
Barrow  (a),  the  subject  of  the  power  was  leasehold 
property  in  trust.  It  is,  however,  an  authority,  that  an 
appointment  to  the  separate  use  of  a  married  woman  is 
a  good  ^pointment  under  a  less  extensive  power  than 
this.  In  Kermorthy  v.  Bate  (£),  the  power  was  over  a 
kgal  estate  in  land ;  the  settlement  being  to  the  use  of 
the  husband  for  life,  remainder  to  the  wife  for  life^  re- 
mainder to  such  children  of  the  marriage  as  their  &ther 
should  by  will  direct  and  appoint  The  father,  by  his 
will,  directed  that  the  estate  should  be  sold  and  the  pro- 
ceeds divided  among  the  children;  and  this  appoint- 
ment was  supported,  upon  the  authority  of  Long  ▼. 
Long  (c),  Thwaytes  v.  Dye  (ef),  and  Roberts  v.  JDixalL  (e) 
How  then  can  it  be  contended,  that  such  a  power  as 
this  over  a  legal  estate  in  lands  can  only  be  executed 
by  creating  legal  estates  ?  If  the  contrary  be  the  law, 
where  then  is  the  difference  between  such  appointments 
over  personalty  and  over  land;  and  what  is  the  ground 
of  the  difference  which  this  decree  establishes?  The 
cases  of  Bennet  v.  Davis  {g)  and  Doe  v.  Martin  (i)  were 
cited  for  the  appellant,  to  prove,  that  if  there  were  any 
objection  in  the  appointment  to  trustees,  the  wife's  right 
would  be  the  same  in  equity ;  but  in  my  view  of  the 
case,  it  is  not  necessary  to  resort  to  that  ground. 

It  was  lastly  contended  for  the  Respondent,  that 
supposing  the  appointment  for  the  separate  use  of  Mrs. 
JBUot  to  be  good,  she  was  bound  by  the  covenant  to  de- 
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^est  herself  of  it,  and  to  settle  the  estate  according  to 
*^e  terms  of  her  own  settlement)  which  would  have  the 
^Ifect  of  giving  to  her  husband  an  estate  for  life,  and  so 
defeat  the  object  of  the  appointment     To  this  argu- 
'snenty  however,  there  are  three  answers: — 1st,  That 
the  covenant  is  the  husband's  only,  and  applies  only  to 
that  over  which  he  might  have  dominion ;  2dly,  lliat  it 
does  not  ^ply  to  property,  as  to  which  any  express 
order  or  direction  was  given  inconsistent  with  the  pur- 
poses of  the  settlement ;  and,  Sdly,  That  the  decree  in 
this  cause  concludes  this  argument,  because  the  one 
third  of  the  Long  annuities  would  be  as  much  within 
the  terms  of  the  covenant  as  the  two  thirds  of  the 
real  estate* 
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Upon  the  whole^  therefore,  after  paying  every  at- 
tention to  the  argument  in  favour  of  the  decree,  and 
with  the  utmost  respect  for  the  authority  from  whence 
it  proceeded,  I  cannot  come  to  the  opinion,  that  this  ap- 
pointment for  the  separate  use  of  Mrs.  Eliot  is  void. 

The  result  is,  that  I  must  reverse  so  much  of  the 
decree  as  declares  the  appointment  to  be  invalid,  and 
directs  the  conveyance  to  the  uses  of  Mrs.  Eliofs  settle- 
ment, and  as  directs  payment  of  the  rents  according  to 
the  declaration ;  and  in  lieu  of  that  part  of  the  decree,  I 
must  declare  this  appointment  to  be  good,  and  direct 
the  trustees  to  pay  the  rents  to  the  separate  use  of 
Mrs.  Eliot  during  the  joint  lives  of  herself  and  her 
husband. 


There  being  no  conveyance  at  present  to  be  exe* 
cated,  it  does  not  seem  proper  to  make  any  further 
declaration  as  to  the  ulterior  interests  in  the  property. 
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-^^-  ARNOLD  V.  ARNOLD. 

April  so. 

The  personal    ^^EORGE  ARNOLD,  a  lieutenant  colonel  in  the 

iiTiVnikl^f^  ^^  ^'^  /»Aa  Company's  service,  being  possessed 

testator  who  of  a  large  personal  estate,  situate  partly  in  Ef^land^  bat 

bmLw  hU*  principally  in  the  East  Indies,  where  he  and  his  fiunily 

will,  and  dies,  then  resided,  made  his  will,  dated  the  18th  of  September 

not  subject  to  l^^B,   and    thereby  bequeathed    legacies    to  a  large 

legacy  duty,     amount  to  the  persons  therein  named.     Amonir  others. 

although  such  ,  .        .-  . 

asseto  are         he  gave  to  his  wife  1000/.  sterling,  and  also  his  wines 

JJ^^J^^  and  property  in  England  /  to  his  daughter,  Sophia  Mary 

this  country,  Amoldy  15,000/.  sterling;  to  any  child  with  which  his  wife 

w^Lohas  might  be  pregnant  at  his  death,  15,000/.  sterling;  to 

^^\^u^  /xwiiM  Harriet  Adam  100,000/.,  sicca  rupees,   to  be 

to  executors'  nested  in  the  Company's,  or   British  funds,  or  other 

^''^^^h  equally  good  securities,  as  soon  after  his  decease  as 

willin  JSf^-  convenient;  to  Setterah  Khanum,  a  native  woman,  the 

smeadminis-  ™®^^e**  ^^  Lotiisa  Harriet  Adam,  the  interest  of  10,000 

ter^  under  a  sicca  rupees  during  her  life,  to  be  vested  in  the  Com* 

Court  of     ^  pany's  funds  when  favourable  opportunities  might  occur. 

Chancery  and,  at  her  death,  the  principal  to  revert  to  his  re- 

Aman pos-  siduary legatees.     The  testator  appointed  James  Robert* 
sessed  of  per*  ^^ 

sonal  estate, 

situate  partly  in  England,  but  principally  in  the  Eatt  Indict,  where  he  was  employed 
in  the  sendee  of  the  Eatt  Inaia  Company,  made  his  will  in  the  Eatt  Indiet,  and 
died  there.  After  specifically  beaueathing  his  property  in  England  to  his  wife,  hu 
will  gave  considerable  pecuniary  le^cies  to  his  mfant  children  and  to  various  other 
persons,  some  of  whom  were  native  inhabitants  of  India,  One  of  the  executors 
lived  in  Calcutta,  and  proved  the  will  there,  and  having  collected  the  Ind&an  assets^ 
and  thereout  paid  the  testator's  Indian  debts  and  funeral  expenses,  he  remitted  the 
surplus  to  England  to  the  other  executors,  by  whom  probate  of  the  will,  in  respect 
of  the  propertv  in  England,  had  been  already  obtained  in  this  country.  In  a  suit 
instituted  in  this  Court  by  the  testator's  children  against  the  executors,  for  ths 
administration  of  the  estate,  the  fund  so  remitted  was  transferred  into  Court,  and 
having  proved  insufficient  to  pay  the  pecuniary  legacies  in  full,  it  was  ultimateljjr 
ordered  to  be  apportioned  among  the  different  legatees,  in  proportion  to  their 
respective  legacies :  Held,  that  the  legacy  duty  was  not  payable  in  respect  of  any 
of  the  sums  so  appropriated  to  the  respective  legatees. 
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Arnold^  PawnaU  Pkipps,  Leonard  Streete  Coxe^ 
\iam  Pairick  Shedden^  and  George  St.  Patrick  Ldtm^ 
',  his  executors. 


The  testator  died  at  Jllahabadj  in  the  East  Indies^  on 
^^  1st  of  October  1828,  and  left  his  widow  and  one 
^liild^  Sophia  Mary  Arnold^  an  infant,  surviving  him. 
Within  a  mcMidi  after  his  death,  his  widow  was  delivered 
cf  a  ion  named  George  Arnold.   Shortly  afterwards,  Mrs. 
Arnold^  with  her  in&nt  children,  left  India  and  came  to 
En^andj  where  they  arrived  in  the  month  of  May  1 829. 
On  the  80th  of  April  in  the  same  year,  George  St. 
Patfiek  Laxtrence^  who  resided  at  CcUadtOj  proved  the 
will  in  the  proper  ecclesiastical  court  there ;  and  col- 
lected ud  got  in   all  the   testator's  property  in   the 
Easi  Indies^  and  thereout  paid  his  Indian  debts  and  his 
fiuaral  expenses. 

In  the  month  of  December  1829,  three  of  the  other 
executors  proved  the  will  in  the  Prerogative  Court  of 
Canierturyy  in  respect  of  the  testator's  personal  estate 
in  Et^andj  and  paid  debts  of  the  testator  in  England 
to  a  trifling  amount ;  and  a  suit  was  instituted  in  this 
Courtf  in  the  name  of  the  infant  children,  against  the 
exeeotors,  for  the  purpose  of  having  the  property  ad- 
ministered according  to  the  directions  of  the  will. 

The  Master  by  his  report,  in  pursuance  of  the  decree 
made  in  that  suit,  found  that  the  testator's  personal  estate 
in  JBn^nd,  at  the  time  of  his  death,  consisted  of  several 
aama  of  money  and  stock,  and  of  certain  debts  due  to 
luiDy  and  also  of  some  wine  and  wearing  apparel ;  and  he 
further  found  that  the  testator  was  possessed  of  a  large 
peracxial  estate  in  India  which  was  remitted  to  England 
between  the  months  o( November  1831  md  January  1884 
by  George  St.  Patrick  Lawrence^  the  executor  in  India^ 
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to  the  executors  in  England,  and  invested  by  the  latter  in 
the  purchase  of  3  per  cent  consolidated  Bank  annuities, 
which  were  subsequently  transferred  into  the  name  of 
the  Accountant-General,  in  trust  in  the  cause* 


In  consequence  of  the  judgment  of  the  Master  of  the 
Rolls,  by  whom  it  was  decided  that  under  the  terms  of 
the  will,  the  testator's  widow  was  entitled  to  the  whole 
of  his  property  situate  in  England  at  the  time  of  his 
death  (a),  all  the  remaining  legacies  were  to  be  pro- 
vided for  exclusively  out  of  the  proceeds  of  that  per- 
sonal estate,  which  had  been  collected  in  India,  and 
had  been  remitted  by  Mr.  Lawrence  from  that  country 
to  the  executors  at  home.  This  fund,  however,  amount- 
ing to  56,659L  8s,  9d.,  proved  insufficient  to  pay  those 
legacies  in  full ;  and  in  pursuance  of  an  order  of  the 
Court,  it  was  subsequently  apportioned  by  the  Master 
among  the  legatees,  in  proportion  to  their  respective 
legacies. 

A  claim  having  been  made  by  the  commissioners  of 
stamps  and  taxes  for  the  payment  of  the  legacy  duty 
in  respect  of  the  legacies  payable  out  of  this  fund,  a 
petition  was  now  presented  by  the  executors,  praying  a 
declaration  that  the  fund  in  question  was  not  subject  to 
legacy  duty. 

Mr.  Wigram2inA  Mr.  Bcthell,  for  the  petition. 

It  is  now  settled  that  upon  the  death  of  a  testator 
having  an  English  domicile,  the  legacy  duty  attaches 
upon  all  the  personal  assets  out  of  which  his  legacies 
are  payable,  whether  such  assets  be  at  home  or  abroad ; 
In  re  Ewin  (6).     And  upon  principle  it  follows  that  the 

converse 

(a)  Arnold  v.  Arnold,  2  Mt/ine  (6)  1  Crom.  8f  Jerv,  151. 

^  Keen,  365m 
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^^ni?€rse  of  the  proposition  must  equally  hold,  viz.,  that        1836. 
where  a  testator  dies  domiciled  in  a  foreign  country, 
^he  whole  of  such  assets  are  exempt  from  legacy  duty. 
■Tte  two   propositions   are   co-relative,  and   are  both 
bounded  on  the  principle,  that,  as  in  law  moveable  pro- 
P^ity  follows   the  person  of  the  owner,  its  incidents 
■*^^st  be  regulated,  except  where  otherwise  expressly 
pY^ovided,  by  the  laws  which  determine  the  rights  and 
U^)ilitjes  of  that  owner.     In  the  case  of  probate  duty,  as 
^^c>  which  the  situs  of  the  property  determines  the  lia- 
bility, a  different   rule   prevails ;    Attomey-General  v. 
-iimoiid(fl),  Attomey^General  v.  Hope{b);  and  for  a 
"^"^sry  obvious  reason ;  for  the  tax  being  imposed  as  a 
^fcarge  upon  the  authority  which  is  given  by  the  Eccle- 
^Ustical  Court  to  the   personal  representative  with  a 
'^^iew  to  perfect  his  title  to  administer  the  estate,  it  is 
f  necessity  confined  to  such  property  as  he  is  enabled 
recover  by  virtue  of  that  authority ;  in  other  wordst 
property  which  is  to  be  got  in  or  received  within 
limits  of  that  Court's  jurisdiction*     The  title  to  such 
t>Toperty  as  is  situate  in   foreign  countries,  if  acknow- 
l^ged  at  all,  is  acknowledged  ex  comitate  only,  and  is  of 
'^^orse  liable  to  be  controlled  and  modified,  as  each 
^tate  may  think  proper,  with  reference  to  its  own  insti- 
tutions and  policy,  and  the  rights  of  its  own  subjects. 
TWefore  it  is  that,  although  in  point  of  fact  the  right 
^the  foreign  executor  is  usually  admitted,  he  is  required 
^  take  out  a  new  probate  in  the  country  where  he  seeks 
^  recover  the  assets;    such   probate,  however,  being 
^JJwdy  auxiliary  to  the  original  probate,  so  far  as  re- 
fiuds  the  collection   and   distribution   of  the  effects; 
Sion/s  ConmefUaries.  (c)     The  liability  to  legacy  duty 

depends  upon  considerations  wholly  different,  and   is 

determined 

(«)  1  Crow.  4-  Jew,  556.  (c)  On  the  Confiicf  of  Laws, 

(^)  ^BHghj  44.  N.  S.;  and  421 — (23. 
*  Croin.  Mee.  4-  R.  530. 
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1636.  determined  not  by  the  sUus  of  the  property,  the  place 
where  the  legatees  reside,  or  the  country  or  coart  in 
which  the  property  is  administered,  but  simply  and 
solely  by  the  domicile  of  the  party  from  whom  it  comes. 

The  second  section  of  the  36  G.  3.  c.52.,  the  act  upon 
which  the  question  entirely  turns,  however  general  and 
comprehensive  in  its  terms,  could  not  be  intended  to 
apply  to  a  person  domiciled,  as  this  testator  was,  in  the 
East  Indies^  any  more  than  to  a  person  who  lives  and 
dies  the  subject  of  a  foreign  state.     It  is  perfectly  set^ 
tied,  besides,  that  our  colonies  and  dependencies  abroad, 
unless  specially  named,  are  never  bound  or  affected  by 
the  laws  which  are,  from  time  to  time,  made  by  the 
parliament  at  home ;  least  of  all  by  fiscal  eaactments, 
which  are  always  to  be  construed  stricdy,  and  mos^ 
where  there  is  no  express  provision  to  the  contrary,  be 
confined  in  tlieir  application  to  persons  who  are  resident 
and  domiciled  within  the  ordinary  jurisdiction  of  the  do- 
mestic legislature.    Whether  England  has  the  power  of 
levying  a  direct  tax  upon  the  inhabitants  of  India  may 
possibly  be  questioned.   At  any  rate  she  has  not  edSected 
to  exert  such  a  power  in  this  instance ;  and  as  the  right 
to  raise  a  revenue,  by  taxation,  is  now  exercised  by  the^ 
local  government,  the  estate  of  this  very  testator  may, 
for  aught  that  appears,  be  subject  to  a  legacy  duty  im« 
posed  by  the  fiscal  laws  of  the  East  Indies.     The  con* 
sequence  would  be,  that  the  same  property  would  be 
chargeable  with  two  duties,  one  payable  to  the  Indian^ 
and  the  other  to  the  Eriglisk  exchequer.     An  analogous 
case  might  arise  with  respect  to  a  testator  dying  domi- 
ciled in  Ireland  (where  the  scale  of  duties  is  different), 
but  leaving  personal  estate  both  there  and  in  this  coun- 
try.    If  the  executors  of  such  a  testator  take  out  an 
auxiliary  probate  in  England  with  a  view  to  the  complete 
administration  of  the  estate,  are  tlie  legatees  to  be  subject 

to 
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uie  English  rate  of  duty,  because  the  estate  is  partly  18S6. 
^^^^iinistered  here?  or  to  the  Irish  rate,  because  the 
^^tor  was  domiciled  in  Ireland  ?  or  to  both  ?  Upon 
^^^  principle  of  justice  and  common  sense  it  is  plain 
^bat  the  domicile  must  determine  that  question.  The 
i^enue  law  made  for  Ireland  must,  in  the  absence  of  a 
special  provision  to  the  contrary,  regulate  the  liabilities 
of  the  Irish  people  in  their  persons  and  in  their  property. 
Mr.  Baron  Bayley,  in  the  case  of  Ewin  (a)^  expressly 
lays  it  down,  that  the  Legacy  Acts  are  coextensive 
with  this  kingdom,  and  do  not  extend  to  the  territo- 
rial possessions  of  the  Crown  in  India.  That  a  person 
may  lose  his  original  domicile  and  acquire  a  new  do^ 
micile  by  a  residence  in  the  Ea^  Indies^  was  settled  by 
the  judgment  of  the  House  of  Lords,  affirming  the 
deoBion  oi  the  Court  of  Session,  in  Bruce  v.  Bruce  {b) ; 
and  the  same  principle  is  recognised  in  Munroe  t. 
Douglas  {e).  That*  the  testator,  in  the  present  case, 
must  be  considered  as  a  person  who  had  an  Indian 
domkiie^  is  sufficiently  established  by  the  fact  that,  at 
the  date  of  hb  will,  as  well  as  at  the  time  of  his  decease, 
he  was  residing  with  his  family  in  the  East  Indies^ 
where  he  had  long  been  employed  in  the  military  ser- 
vice of  the  Company. 

It  will  probably  be  conceded  that,  in  ordinary  cases^ 
the  doctrine  of  Mr.  Baron  Bayley  is  correct ;  but  an 
antenptwill  be  made  to  distinguish  this  case,  on  the 
^ound  that  some  of  the  l^atees  are  resident  in  England^ 
that  three  of  the  executors  have  proved  the  will  here, 
and  especially  that  the  property,  upon  which  the  duty 
is  sought  to  be  attached,  is  administered  in  this  country, 
and  through  the  medium  of  this  Court.     None  of  these 

circumstances 

(a)  1  Cfom.  4"  Jerv.  151,  {p)  ^  Mad,  379. 

(&)  S  J?of.  4*  Pii^  129.  n. 
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circumstances,  however,  either  singly  or  collectively, 
can  be  allowed  to  create  any  substantial  difference  in 
this  respect  The  sittts  of  the  legatees,  like  the  silus  of 
the  property,  is  obviously  a  matter  of  mere  accident, 
and  unless  it  is  to  be  ascertained  at  the  moment  of  the 
testator's  death,  may  be  repeatedly  changed  in  the  in- 
terval which  elapses  between  that  event  and  the  payment 
of  the  legacies.  In  Bmc^s  case  (a)  the  legatees  were 
held  exempt  from  payment  of  the  duty,  although  they 
all  resided  in  this  country.  The  circumstance  that 
some  of  the  executors  have  proved  the  will  at  home  is 
equally  immaterial ;  for  the  English  probate  was  taken 
out  with  reference,  and  was  limited  to  the  assets  locally 
situate  in  England^  which  were  of  very  trifling  amount, 
and  the  whole  of  which  have  been  already  administered 
by  virtue  of  that  probate.  The  property  which  is  now 
the  subject  of  the  claim  was  possessed  and  remitted  to 
this  country  under  the  authority  of  the  Indian  probate, 
and  any  subsequent  probate  taken  out  here  widi  refer- 
ence to  that  property,  must  be  considered  to  be  merely 
subordinate  and  ancillary  to  the  Indian  probate;  it 
may  be  a  form  required  by  the  practice  of  the  Court  of 
Chancery,  but  it  is  not  essential  to  the  due  administra- 
tion of  the  estate.  Whether  any  such  probate,  however, 
has  or  has  not  been  obtained  in  this  case,  is  quite  un- 
important; the  duty  being  imposed,  not  on  the  estate 
collected  by  virtue  of  the  probate,  but  on  the  legacies 
payable  out  of  the  assets  of  persons  who  come  within 
the  meaning  of  the  act.  If  that  be  so,  can  the  circum- 
stance that  the  assets  are  now  in  this  country,  and  are  to 
be  administered  here  through  the  medium  of  the  Court 
of  Chancery,  constitute  any  real  distinction  ?  No  such 
distinction  is  warranted  by  the  language  of  the  statute ; 
the  plain  import  and  effect  of  which  is,  that  when  the 

person 

(«)  In  re  Bruce,  2  Crom.  4*  Jerv.  43C. 
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person  upon  whose  property  the  duty  was  meant  to 
attach  has  been  once  got  at,  the  legatee,  whether  English 
or  foreign,  and  whether  receiving  his  legacy  in  this 
country  or  abroad,  shall  equally  be  chargeable  with  the 
duty.     I(  then,  this  testator  was  not,  at  the  time  of  his 
death,  such  a  person  as  came  within  the  meaning  and 
contemplation  of  the  act,  it  would  be  absurd  to  suppose 
that  any  subsequent  proceeding  on  the  part  of  his  per- 
sonal representative  can  ever  bring  him  within  its  oper^ 
adon.     It  is  evident  that  when  a  testator  dies  in  Indian 
whether  his  legatees  be  in  that  country  or  not,  it  is  not 
a  matter  of  necessity  that  his  property  should  be  made 
liable  to  legacy  duty,  and  that  if  such  liability  is  to  be 
incurred  at  all,  it  can  only  be  through  the  spontaneous 
act,  or  the  caprice,  of  his  executors.     The  question, 
who  is  or  is  not  a  person  contemplated  by  the  statute, 
cannot  be  left  to  be  determined  by  accidental  circum- 
stances over  which  the  party  himself  has  no  control. 
The  right  of  the  Crown  must  be  fixed  and  ascertained 
at  the  moment  when  the  testator  dies ;  it  attaches  ac- 
cording to  a  general  and  uniform  principle,  and  cannot 
be  a£kcted  by  subsequent  accidents,    or  by  the  con- 
tingent and  capricious  acts  of  other  parties. 


The  cases  of  The  Attorney-General  v.  CocJcereU  (a) 
and  TTie  Attorney-General  v.  Beatson  (b)  may  seem  at 
variance  with  this  doctrine ;  but  they  are  distinguish- 
able from  the  present  case ;  and  at  all  events  they  are 
inconsbtent  with  the  principles  laid  down  in  the  later 
cases,  particularly  In  re  Emn^  In  re  Bruce^  and  Logan 
V.  Fairlie{c) ;  and  they  were  expressly  over-ruled  by  the 
Court  of  Exchequer  in  Jackson  v.  Forbes  (d),  a  decision 
which  was  subsequently  affirmed  in  the  House  of  Lords, 

under 


(fl)  1  Price,  \6S. 
(6)  iPrice^seo. 


(c)  Anti,  vol.  i.  p.  59. 

(d)  2  Croifi.  4"  Jfrv.  38S. 
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1836.  under  the  name  of  The  Attomey^Gener(d  v.  Jackson,  {a) 
That  case  is  on  all  fours  with  the  case  now  before  the 
Court,  and  would  absolutely  conclude  the  present  ques- 
tion, even  if  the  doctrine  contended  for  were  not»  as  it 
is,  supported  by  principle,  and  by  erery  sound  rule  of 
construction. 

Mr.  Sharpcj  for  Setterah  Khamm^  and  Louisa  HarrUi 
Adam^  two  of  the  legatees,  submitted  that,  as  his  clients 
were  natives  of  India,  still  residing  in  that  country,  and 
as  the  amount' of  their  legacies  was  directed  by  the 
testator  to  be  invested  in  Company's  paper,  those  cnr^ 
cumstances  furnished  an  additional  ailment  ia  &voiir 
of  exempting  them  from  the  payment  of  the  duty. 

,   The  SoUcitor^General  and  Mr.  John  BomiUyj  for  the 
Crown. 

The  proposition  that  the  domicile  of  the  party  from 
whom  the  property  comes  determines  whether  the  legacy 
duty  shall  be  payable  or  not,  is  entirely  new,  and  not 
only  unsupported  by  authority,  but  directly  opposed  to 
it.  There  is  no  foundation  in  law  for  holding,  what  has 
been  assumed  throughout  the  argument  on  the  other 
side,  that  a  native  Englishman  may  have. a  domicile  in 
the  East  Indies  distinct  from  and  adverse  to  a  domicile 
in  England,  {b)  The  opinion  intimated  by  Baron  Richards 
upon  this  point  in  The  Attomey^General  v.  CockereU{c)y 
is  otherwise.  The  judgment  of  the  Court  of  Session  in 
Bruce  v.  Bruccy  which  was  afterwards  affirmed  in  the 
House  of  Lords  (d),  and  to  which  Baron  Richards  pro- 
bably 

(a)  8  Bhgh^  15.  N,  S,  ment  on  both  sides  as  a  fiict, 

{b)  It  did  not  appear  on  the  that  the  testator  was  a  natural 

pleadings,  or  in  any  of  the  pro-  born  EngSshman. 

ceedings  in  the  cause,  but  it  was  (c)  1  Price,  165. 

assumed  throughout  the  argu-         (</)  2  Bos,  4*  PuiL  229.  a. 
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bftbly  alludes,  merely  decided,  that  if  a  Scotchman  leaves        1886. 
his  native  country  and  settles  in  India^  he  thereby  ac-     * .  *-  ^  ^ 
quires  an  English  domicile,  and  that  in  the  event  of  bis  «. 

dying  intestate,  his  property  becomes  distributable  ac-      AmoLDr 
cording  to  the  law  of  England;  but  it  is  far  from 
proving  that  a  person  may  be  domiciled  in  one  of  the 
ooloaies  as  against  the  mocfaer^countty  ^->*  the  proposition 
which  WAS  contended  for  here* 

The  question  does  not  depend  solely  upon  the  word«- 
itig  of  the  56  O.  5«  e.  53.  That  statute  must  be  con^ 
smied  with  a  special  regard  to  the  language  and 
provisions  of  the  prior  statutes,  the  20  G.  X  c.  28.,  the 
nO.S^C.  58.,  and  the  29  G.  5.  e.  51.,  for  which  it  was 
substituted.  Upon  a  reference  to  those  earlier  statutes, 
it  will  be  found  that  the  duty  was  thereby  imposed  on 
the  receipt  given  to  the  executor  by  the  legatee.  So 
lot^  as  those  statutes  were  in  foree^  and  down  to  the 
thne  when  the  S6  6. 5.  <r.  52.  came  into  operation^  it  is 
clear  that  the  duty  was  payable  by  the  person  signing 
the  receipt,  and  that  the  place  of  the  testator's  or  of  the 
kgatee^s  domicile  was  utterly  immaterial ;  all  personsy 
whether  fbreigners  or  natives,  and  whether  domiciled  in 
this  country  or  abroad,  being  chargeable  with  the  duty. 
What  alteration,  then,  was  introduced  by  the  S6  G.  d» 
c.  52.?  That  statute,  which  was  passed  by  way  of  sub- 
stKution  for  the  former  acts,  imposed  a  higher  rate  of 
duty;  but  it  made  no  change  in  the  persons  who 
were  to  heat  the  charge,  and  certainly,  instead  of  being 
less  stringent,  it  was  intended  to  be  more  stringent 
Bpon  legatees.  In  &ct,  it  had  been  found  that  the 
datj  which,  under  the  <Ad  law,  was  only  charged  on 
the  receipts,  was  liable  to  frequent  and  easy  evasion ; 
and,  therefore,  it  was  provided  that  in  future  the  duty 
should  be  a  charge  on  the  corpus  of  the  fund  receiv- 
able by  the  l^atee.  That  this  alteration  was  not  in- 
tended 
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Arnold 


1837.        tended   to   relieve   the    assets  of   testators   who  died 
domiciled  abroad  from  payment  of  the  dut}',   is  con- 
V.  clusively  proved  by  the  language  of  a  subsequent  statute, 

Arnold.  ^^le  44  G.  3.  c.  98.  That  statute  enacted  that  if  the 
persons,  who  under  the  acts  prior  to  1 797,  were  liable 
to  certain  legacy  duties,  (and  such  persons,  it  has  been 
shewn,  might  be  legatees  claiming  under  the  wills  of 
persons  who  had  a  foreign  domicile,)  did  not  within  two 
years  pay  those  duties,  the  36  G.  3.  c.  52.  should  operate 
retrospectively,  and  the  higher  rate  of  duties  be  ap- 
plicable to  them.  And  yet,  according  to  the  argument 
on  the  other  side,  such  legatees,  after  the  expiration  of 
the  two  years,  were,  by  the  terms  of  the  36  G.  3.  c.  52., 
to  become  exempt  from  the  payment  of  all  l^acy  duty 
whatsoever. 

The  proposition  now  contended  for  would  introduce 
an  anomalous  and  entirely  new  principle  in  the  admin- 
istration of  our  revenue  law ;  for  hitherto  our  courts  of 
justice,  in  determining  the  limits  of  its  operation,  have 
uniformly  looked  to  the  place  where  the  act  is  done 
with  reference  to  which  the  tax  or  duty  is  imposed,  and 
not  to  the  domicile  of  the  party  whose  property  is  to 
be  affected  by  the  impost ;  Ximenes  v.  Jaques  (a),  Win^ 
bled  V.  Malmberg  (J). 

Agreeably  to  the  old  and  well  established  rule,  the 
liability  to  legacy  duty  depends  simply  upon  the  fact, 
whether  the  legacy  is  or  is  not  paid  out  of  assets  ad- 
ministered in  this  country.  That  rule  was  solemnly 
laid  down  and  acted  upon  in  T/ie  Attomey-General  v, 
CockereU{c\  and  it  was  again  recognised  in  The  Attorneys 
General  v.  Beatson.  {d)     Every  circumstance  which  the 

Court 

(a)  1  Esp.  311.  (c)  1  Price^  165. 

(b)  Ibid.  454.  W  V  Price,  56a 
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CJourt  of  Exchequer  considered  material  in  The  Attomey'  1 8S7. 
General  v.  Cockerell^  is  to  be  found  in  terminis  in  this 
case.  The  testator  died  resident  in  India :  his  will  was 
proved,  and  his  assets  were  collected  there:  the  will 
was  subsequently  proved  by  another  executor  at  home : 
that  other  executor  possessed  the  assets  which  were 
remitted  to  him  from  India^  and  applied  them  in  a 
course  of  administration ;  and  there,  as  here,  personal 
estate  was  administered  by  a  personal  representative  in 
this  country.  The  case  of  The  Attorney-General  v. 
Beaison  is  not  to  be  distinguished  in  any  material  cir- 
cumstance from  The  Attomey^General  v.  CockereU.  In 
one  point  it  was  stronger  and  more  directly  applicable 
to  the  case  now  before  the  Court;  for  it  was  there 
distinctly  found  ^s  a  fact  that  the  testator,  who  was  a 
Dative  of  Scotland^  was  a  person  domiciled  at  Madras  ; 
and  that  circumstance  was  held  to  make  no  difference. 
The  decision  of  Sir  J,  Leach  in  Logan  v.  Fairlie{a\ 
m  which  his  Honor  held,  that  the  duty  attached,  in- 
asmuch as  the  property  was  administered  in  this 
country,  proves  the  concurrence  of  that  eminent  Judge 
in  the  doctrme  of  the  Court  of  Exchequer ;  and  the 
recent  reversal  of  that  decision  by  the  Lords  Com- 
missioners (i),  proceeding,  as  it  did,  solely  on  the 
ground  that  Sir  J.  Leach  was  mistaken  in  the  fact 
which  he  assumed  as  the  basis  of  his  judgment,  does 
not,  in  this  respect,  at  all  weaken  the  authority  of 
the  case.  The  same  rule  was  again  impliedly  recog- 
nised by  Lord  Giffbrd  in  Hay  v.  Fairlie.  (c)  The  case 
of  In  re  Ewin  merely  determined,  that  where  the  pro- 
perty of  an  Englishman,  who  makes  his  will  and  dies  in 
England^  is  administered  here,  the  legacy  duty  is  payable 
upon  that  property,  although  it  may  consist  wholly  or  in 

part 

(a)  2  Sim.  ^  Stu,  284.  (c)  1  Rust.  117. 

(fi)  Afdk,yQ\,\.  p. 59. 
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I8S7*  part  of  money  invested  in  foreign  securities.  The  cases 
of  The  Attorney-General  v.  Dimond  and  T^e  Attorney^ 
General  v.  Hope  have  no  application ;  for  they  refer  only 
to  probate  duty,  which  is  governed  by  a  different  rule; 
it  not  being  imposed  by  the  act  upon  assets  which, 
from  being  situate  in  a  foreign  country,  the  personal 
representative  may  effectually  reduce  into  possession  in- 
dependently of  any  title  conferred  by  the  decree  of 
an  English  court.  So  in  the  case  of  legacy  datjt 
it  is  not  contended  on  behalf  of  the  Crown,  that  the 
duty  attaches  upon  all  the  property  of  every  person  who 
happens  to  die  in  a  foreign  colony,  but  only  upon  such 
property  as  comes  to  be  administered  here,  either  by 
the  hands  of  the  personal  representative,  or  through  the 
m^ium  of  this  Court  , 

In  Bruce^s  case  (a),  the  testator  was  the  subject  of  a 
foreign  state,  and  was  not,  like  this  testator,  a  natural 
born  subject  of  the  King ;  and  Mr.  Baron  JSqyb^  in 
his  judgment,  expressly  relies  upon  that  circumstance 
as  essentially  distinguishing  the  case  from  The  Attorney* 
General  v.  Cockerel^  The  Attomey-General  v.  Beatsonf 
and  Logan  v.  Fairlie^  in  all  of  which,  as  here,  the  pro- 
perty was  the  property  of  British  subjects,  and  tbt 
testators,  being  resident  in  India^  and  originally  British 
bom,  were  liable  to  be  bound  by  all  statutes  made  by 
the  British  parliament,  and  sufficiently  comprehensive 
to  include  them.  The  case  of  The  Attorney-General  v. 
Jackson^  so  much  relied  on  by  the  other  side,  proceeded 
upon  the  assumption,  that  the  whole  funds  bad  been 
administered  by  the  executors  in  India^  and  all  the 
debts  and  legacies  paid,  and  that  the  executors  coming 
with  the  fund  to  this  country,  were  trustees  for  the  re- 
siduary legatees.     No   probate  was   taken  out  in  this 

country, 

(a)  In  re  Bruce,  2  Crom.  ^  Jert,  456. 
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ooQQtrjr,  and  there  was  no  personal  representative  here,        1836. 
— circoiQstaiices  which  entirely  distinguish  it  from  the 
preseot  case.  To  hold  that  the  liability  to  the  duty  abaU 
depend  upon  the  domicile  of  the  party  at  the  moment 
of  his  death}  would  lead  to  endless  and  most  embarras9<- 
iBg  ioquiries,  which  it  must  have  been  the  object  of  the 
legislature  to  avoid*     The  duty,  therefore,  is  made  pay- 
able in  any  circumstances  under  which  it  is  possible 
to  cfiforoe  the  payment;   and  this  can  be  easily  and 
efibctnally  done  whenever  the  property  is  administered 
io  this  country. 

Hr.  Wigranii  in  reply. 


The  Lord  Chancellor  [after  stating  the  principal        1837. 
'ictsofthecase:— ]  ''^'^^°- 

Ute  decree  on  further  directions  having  declared, 
^^  reference  to  the  construction  of  the  will,  that  the 
^idoir  was  specifically  entitled  to  the  property  situate 
^  tnijiandi  and  the  will  having  also  bequeathed  large 
^tuis  tf  money  to  the  testator's  children  and  to  other 
pcnoitt^  it  followed  as  a  necessary  consequence,  that 
^be  assets  which  the  executor  in  India  had  remitted 
'Whd  that  country  to  the  executors  at  home,  formed 
^  only  fund  applicable  to  the  payment  of  the  pecu- 
luvy  kfiacies.     And  the  question  now  is,  whether, 
ttider  the  circumstances  I  have  stated  (for  the  parti- 
cular provisions  of  the  will  do  not  appear  to  me  at  all 
^  iba  the  question)  the  legacy  duty  is,  or  is  not  to 
be  diarged  in  respect  of  those  l^acies. 

^  question  in  the  first  instance,  independently  of 
^  Qttes  which  have  been  decided,  will  turn  upoa  the 

terms 
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18S7.  terms  of  the  36  G.  S.  c.  52. ;  for  the  subsequent  act  of 
parliament,  the  48  G,  3.  c  149.  does  not  appear  to  me  to 
be  material.  The  second  section  of  the  36  G.  S.  c.  52. 
imposes  a  legacy  duty  "  on  every  legacy  given  by  any 
will  of  any  person."  It  is  impossible  that  words  more 
general  than  these  can  be  used.  The  seventh  section 
declares  ^^  that  any  gift  by  any  will  of  any  person,  which 
shall,  by  virtue  of  such  will,  have  effect,  or  be  satisfied 
out  of  the  personal  estate  of  such  person,  shall  be  deemed 
a  legacy  within  the  meaning"  of  that  act.  This  also  is 
in  terms  as  general  as  possible. 

The  fact  relied  upon,  as  subjecting  the  l^acies  to 
the  duty,  is,  that  the  property  was  remitted  from  Ifidia 
to  England^  and  administered  by  the  executors  in  this 
country.  This  was  an  unnecessary  proceeding.  It  may 
be  said,  indeed,  to  be  by  mere  accident  that  such  a 
course  was  adopted ;  for  it  is  obvious  that  the  executor 
in  India  having  paid  all  the  debts  in  India,  and  the 
executors  in  England  having  paid  all  the  debts  in  thb 
country,  the  former  might,  according  to  all  the  autho- 
rities, have  avoided  the  question,  by  remitting  the  1^- 
cies  direct  to  each  legatee,  or,  instead  of  allowing  them 
to  pass  through  the  hands  of  the  personal  represent- 
atives in  this  country,  might  have  remitted  them  to  an 
agent  of  his  own,  with  directions  to  pay  over  the  money 
to  the  persons  entitled.    « 

When  the  act  speaks  of  "  any  will  of  any  person," 
and  of  the  legacies  being  payable  out  of  the  personal 
estate,  it  must,  I  think,  be  considered  as  speaking  of  per- 
sons and  wills  and  personal  estates  in  this  country; 
that  being  the  limit  of  the  sphere  of  the  enactment.  It 
is  clearly  not  applicable  to  the  East  Indies :  it  is  ap- 
plicable to  this  country.  If  there  had  been  no  property 
in  this  country,  it  would  not  have  been  necessary  to 

prove 
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prove   the  will  here,    qtioad  the  property  in  India.        1837. 
There  was  not  a  testator,  or  a  will,  or  property  in  this 
country;  and  it  is  clear  that  of  such  property  the  Ec- 
clesiastical Court  would  not  have  cognisance ;  its  autho- 
rity being  confined  to  property  within  the  limits  of  its 
own  jurisdiction.     Upon  that  ground  it  was  held  in  The 
Aitomey-Generalv.  I>imond{a)f  that  probate  duty  would 
not  be  payable  upon  property  so  situated. 

That  a  court  of  equity  requires  probate  of  the  will, 

or  letters  of  administration  of  the  estate,  of  a  deceased 

person,  before  it  can  adjudicate  upon  and  distribute  his 

property  in  this  country,  is  a  rule  of  convenience  and 

^^ourity,  and  cannot  affect  this  question ;  and  it  is  not 

<>t>'Hrious  how  the  liability  to  the  duty  can  depend  upon 

^^  circumstance  whether  the  executor  in  India  sends 

^^  l^acy  direct  to  the  legatee,  or  sends  it  to  the  exe- 

^^tor  in  England^  who  pays  it  to  the  legatee,  either  by 

^^^  own  hands  or  under  the  directions  of  a  court  of 

^^uity.     Independently,  therefore,  of  the  authorities,  I 

^^oold,  upon  the  construction  of  the  act,  have  been  of 

Opinion  that  these  were  not  legacies  given  by  the  will  of 

^  person  intended  by  the  act 

It  is,  however,  necessary  to  consider  how  far  the 
Question  is  concluded  by  authority.  If  7^  Attorney^ 
Oeneraly,  Cockerell  (b)  and  2'he  Attomey^General  v.  Beat'-^ 
9on  (r)  still  afford  the  rule,  the  duty  is  clearly  payable. 
In  Ijogan  V.  Fairlie  (d)  Sir  John  Leach  held  the  duty 
payable^  because  the  agent  of  the  executor  in  India  had 
authority  to  pay  the  legacy  to  the  legatee  first  entitled, 
but  had  no  authority,  as  he  supposed,  to  pay  it  to  those 

who 

{a)  1  Crom.  «$•  Jerv»  356. ;  see  {b)  1  Price,  165. 

sUso  Attomey^General  v.  Hope,  (c)  7  Price,  560. 

B  Bligh,  44.  K  S.  id)  2  Sim.  4*  Siu.  285. 
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1887. 


who  were  to  take  in  the  event  of  the  first  IqpUee  being 
dead.  When  that  case  came  before  Mr.  Jastioe  JSo- 
sanquet  aod  myself  (a),  The  Attomq^eneral  ▼•  Jnckson 
bad  been  decided  in  the  House  of  Lords ;  but,  iodo- 
pendently  of  that  case^  we  were  of  opinion  that  Sir  JcIim 
LeacKs  decision  could  not  be  su[^rted  upon  his  own 
principle ;  because  we  thought  that  there  had  been  an 
appropriation  in  India^  and  a  remittance  for  the  purpose 
of  paying  the  legacy,  in  a  certain  event,  to  the  children 
of  the  first  legatee.  That  decision,  therefore,  proceed- 
ing,  as  it  did,  upon  the  misapprehension  of  a  &ct^ 
namely,  the  extent  of  the  authority  with  which  the  agent 
in  this  country  was  invested,  and  not  upon  the  construo 
tion  of  the  act  of  parliament,  has  no  application  to  the 
present  question. 


In  the  case  of  Jackson  v.  Forbes  (b)  the  testator  died 
in  India  ;  his  property  was  situate  there ;  his  executors 
proved  the  will  there,  and  remitted  the  property  in 
question  to  this  country,  and  invested  it  in  government 
stock;  and  two  of  the  executors  afterwards  came  to 
this  country,  and  applied  the  fund,  so  remitted,  accord- 
ing to  the  directions  of  the  will,  for  the  benefit  of  the 
residuary  legatees.  A  bill  having  been  filed  in  Chancery 
by  one  of  those  residuary  legatees,  the  fund  was  trans- 
ferred into  the  name  of  the  Accountant-General  in  trust 
in  the  cause.  The  executors  did  not  prove  the  will  in  this 
country,  although  the  bill,  by  mistake,  alleged  that  thej 
had  done  so,  — -  a  fact  which  does  not  appear  to  have  been 
noticed  in  the  course  of  the  argument.  The  question 
upon  the  liability  to  legacy  duty  came,  in  the  first 
instance,  before  this  Court,  by  which  it  was  sent,  in  the 
shape  of  a  case,  to  the  Court  of  Exchequer ;  and  that 

court 


(a)  Anil,  yoI.  i.  p.  59. 


{h)  2  Crom,  4*  Jerv,  9S8. 
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coart   certified   that,   under   these    circumstances,   the        1837. 
legacy  duty  was  not  payable.     The  certificate,  having 
been  acted  upon  by  Lord  Brougham^  was  made  the 
sabject  of  an  appeal  to  the  House  of  Lords,  under  the 
name  of  the  Attomey^General  v.  Jackson  (a) ;  where  the 

decision  of  this  Court,  and  of  the  Court  of  Exchequer, 

was  ultimately  affirmed. 

The  Attomey^Gefieral    v.    Jackson^   therefore,   is   a 
decision  of  the  very  highest  authority.     The  facts  were, 
in  every  respect,  the  same  as  they  are  here ;  with  this 
single  exception,  that  there  was  no  representation  in 
this  country ;  the  executors,  when  they  came  to  Eng-- 
hdy  not   having  taken   out  probate   here,   although, 
throughout  the  proceedings,  the  contrary  was  assumed 
to  be  the  fact,  and  although  there  was  just  the  same  ne- 
cessity, and  no  mor^,  for  such  probate,  as  there  is  in  the 
present  case.     It  is  quite  impossible,  however,  to  sup- 
pose that  the  liability  of  legatees  to  the  duty  can  depend 
opon  the  act  of  the  executor  in  proving  or  not  proving 
the  will  in  this  country;  the  question  being,  not  whe- 
ther there  be  probate  or  letters  of  administration  in 
England  but  whether,  within  the  meaning  of  the  act  of 
parliament,  the  property,  out  of  which  the  legacies  are 
payable,  be  property  of  a  person  which  passes  by  the 
will  of  that  person  within  the  meaning  of  the  act. 

It  is  extremely  fortunate  that  this  question,  which  has 
been  so  long  afloat,  is  now  finally  settled  by  an  authori* 
tative  decision  of  the  House  of  Lords.  In  the  propriety 
of  that  decision  I  entirely  concur ;  being  satisfied  that  it 
does  justice  between  the  public  and  those  whose  pro- 
perty may  become  subject  to  legacy  duty ;  but,  even  if  I  • 

liad 

« 

(a)  aSligh,  lS.y,& 

Vol.  IL  T 
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1837.        had  not  approved  of  it,  I  should  have  no  power,  sitting 
here,  to  alter  it  or  depart  from  it. 

I  am,  therefore,  of  opinion,  on  the  authority  of  The 
Attorney-General  v.  Jackson,  that  the  l^acy  duty  is 
not  payable  upon  the  legacies  in  question. 


Arnold 

V. 

Abnold; 
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In  the  Matter  of  the  NORWICH  Charities.  issi. 

March  18. 

THIS  case  came  before  the  Lord  Chancellor  upon  When  a  re- 

a  petition  to  confirm  the  Master's  report  of  his  y^^^^  ^^^^  ^^ 

having  appointed  certain  trustees  of  the  Not^ich  cha-  '*>®  Master  to 
11  n        1  1     .  o  .  .     1   appoint  trus- 

Tities,  under  the  act  tor  the  regulation  of  municipal  tees  of  a 

corporations.  ^^JAe 
^^<wt  to  adopt  the  Master's  appointments,  unless  the  persons  appointed  can  be 
^n  to  be  objectionable;  and  the  Court  will  not  enter  into  the  question  of  the 
™«J  of  other  pers(»ns  v^hom  the  Master  has  refused  to  appoint. 

W^here,  however,  under  the  Municipal  Corporations  Regulation  Act,  a  reference 
"•<lbeen  made  to  the  Master,  to  appoint  new  trustees  of  charity  property,  in  the 
Jjw  of  the  old  corporation,  who  had  been  the  former  trustees,  anci  the  Master 
"*<l  received  evidence  which  tended  to  shew  that  there  was  a  suspicion  of  the  old 
^^t^  havin*!  exercised  their  trust  for  political  purposes,  and  had  declined  to  re- 
jl'Point  any  of  the  old  trustees,  and  had  written  a  memorandum,  stating  that  be 
"^coroe  to  that  determination  "  in  consequence  of  the  case  made  against  the  old 
^tces;**  the  Court  entered  into  the  consideration  of  the  propriety  of  the  Mas- 
*^* conduct  in  rejecting  all  the  old  trustees;  and  held,  that  the  existence  of  a 
^^"1^  suspicion  of  impropriety  on  the  part  of  the  old  trustees  in  the  exercise  of 
r^  trust,  whether  that  suspicion  were  well  or  ill  founded,  justified  the  Master 
*•  j^clining  to  re-appoint  any  of  the  old  trustees. 

An  institution  for  the  maintenance  and  education  of  poor  children,  founded  in 
^^^7f  and  chartered  in  4  Car  1.  (16-23),  was  held,  under  the  circumstances,  to  be 
^^dasively  a  Church  of  England  charity,  so  as  to  make  it  proper  to  place  it 
?^the  superintendence  of  a  body  of  trustees  consisting  entirely  of  members  of 
"'•Church  of  England. 

Vol.  II.  U 
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1837*  corporations  (a),  and  upon  a  cross-petition,  presented 

I    th^\^ie  ^y  Samuel  Bignold  and  William  Rackhnmj  which  prayec 

of  the  that  the  report  might  not  be  confirmed. 


Norwich 
Charities. 


By  an  order  made  by  the  Lord  Chancellor,  on  the  20tl 
of  August  1836,  it  was  referred  to  the  Master  to  appoin 
proper  persons  to  be  trustees  of  the  charity  estate 
and  property,  then  late  vested  in  or  under  the  adminis 
tration  of  the  corporation  of  Norwich,  or  any  of  thi 
members  thereof  in  that  character,  which  were  affectec 
by  the  seventy-first  section  of  the  act ;  with  liberty  tc 
the  Master  to  state  special  circumstances. 

Among  the  charities  of  which  it  was  necessary  to  ap- 
point new  trustees,  were  the  Great  Hospital,  £)oug/i^i 
Hospital,  the  Bqi/s*  Hospital,  and  the  Girl^  Hospital. 

The  petitioners,  who  now  prayed  the  confirmadoi 
of  the  Master's  report,  carried  in  before  the  Mastei 
a  list  of  names  of  persons  to  be  appointed  trustees 
and  the  petitioners  in  the  cross-petition  also  carriec 
in  a  like  list  on  their  part.  In  the  latter  list  wen 
inserted  the  names  of  certain  persons  who  had  beet 
trustees  of  the  charities,  in  their  capacity  of  member 
of  the  old  corporation,  including  the  cross  petidonen 
themselves. 

Upon  the  prosecution  of  the  order  of  reference,  then 
was  produced  before  the  Master  a  printed  copy  of  t 
report  with  respect  to  the  city  of  Norwich,  made  in  th< 
year  1835,  by  the  Commissioners  appointed,  by  HL 
Majesty's  commission,  to  inquire  into  the  state  of  mu* 
nicipal  corporations  in  England  and  Wales.  This  repor 
stated,  that  the  voters  at  the  local  elections  at  Narwici 

ha< 

(tf)  5&  6  W,  4.  c.  76. 
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ad  long  been  divided  into  two  parties ;  the  one  called 
'^e  purple  and  orange  party,  and  the  other  the  blue  and 
bite  party ;  and  that  it  had  been  clearly  proved  that 
ribery  had  been  very  frequently  and  extensively  prac* 
'tised  by  both  parties  at  the  local  elections.     The  re- 
^rt  then  particularised  various  instances  of  bribery ; 
and  it  also  stated,  that  a  mode  of  bribing  which  had 
been  frequently  practised,  consisted  in  giving  notes,  pro- 
mising to  get  freemen  into  the  hospitals,  and  to  make 
them   allowances  until  they  could   be  admitted;   that 
at  the  election  of  a  sheriff  in  the  year  1832,  a  note  was 
given  by  an  alderman  to  a  freeman,  promising  to  pay  him 
four  shillings  a  week  till  his  brother's  boy  was  put  into 
the  hospital  school ;  that  it  was  admitted  on  both  sides 
that  such  notes   had   been  frequently  given,  and  that 
freemen  had  been  placed  in  the  hospital  in  consequence; 
that  in  some   instances  they  had   been  given  by  the 
aldermen  themselves,  and  in  others  the  aldermen  had 
been  acquainted  with  the   transaction ;   that  loans  of 
charity  money,  under  the  control  of  the  assembly  of  the 
corporation,   and  which  was   called   city  money,  had 
been  frequently  granted  to  particular   individuals  on 
account  of  their  votes;  that  there  was  also  evidence 
that  in  one  instance  of  a  parliamentary  election,  a  loan 
of  city  money  had  been  offered  to  a  voter  by  an  alder- 
man, who  at  the  same  time  promised  to  become  one 
of  the  sureties,  if  the  voter  would  vote  for  a  particular 
candidate. 


1837. 


Id  the  Matter 
of  the 

NORWICB 

Charities. 


The  Commissioners  stated  that  the  committee  of  the 
corporation  for  tlie  management  of  the  hospitals  had 
employed  no  Whig  tradesmen  since  the  Tories  gained  the 
ascendancy.  The  report  added,  that  one  of  the  aldermen, 
who  was,  at  the  time  of  the  inquiry,  treasurer,  and  also 
a  member  of  the  committee,  of  the  Great  Hospital^  ad-« 
mitted  that  die  acceptance  of  tenders  was  influenced  by 

U  2  the 
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1837.        the  politics  of  the  parties  who  made  them;  that  it  had 

.  ^""^^^"^^^     been  clear! y  establ  ished  by  evidence,  that  a  preference  was 
In  the  Matter      .  .       -^  -^  i       i_     j-/r 

of  the        given,  in  the  employment  of  tradesmen,  by  the  dinerent 

Ch*^ti^"  committees,  to  those  whose  political  sentiments  were 
in  unison  with  their  own ;  that  although  there  was  a 
regulation  forbidding  members  from  being  employed 
as  tradesmen  by  the  committees  to  which  they  belonged, 
yet  that  that  rule  had  been  violated  on  several  occasions. 
The  report  added,  that  the  mayor  stated  it  that  would 
be  impossible,  in  the  city  of  Norwich,  to  exercise  pa- 
tronage on  any  other  principle  than  that  of  political 
partizanship;  that  he  said,  that  of  the  twenty-four  alder- 
men, in  whom  the  patronage  was  vested,  fifteen  were 
of  one  party  and  nine  of  the  other,  and  that  their  ap- 
pointments were  made  in  exactly  the  same  proportionSf 
fifteen  twenty-fourths  in  favour  of  one  party,  and  nine 
twenty-fourths  in  favour  of  the  other ;  that  the  inmates 
of  the  Great  Hospital  had  been  introduced  as  the  po- 
litical supporters  of  the  aldermen,  and  that  there  was 
no  instance  within  his  knowledge  of  a  political  opponent 
being  selected ;  that  the  mayor  added,  that  no  improper 
persons  had  been  admitted,  though  it  was  probable  that 
the  same  individuals  would  not  have  been  selected,  but 
for  their  votes.  The  Commissioners'  report  declared, 
that  in  the  instances  therein  mentioned,  and  in  others, 
the  property  and  patronage  entrusted  to  the  corporation 
for  purposes  of  charity  had  been  rendered  subservient 
to  the  purposes  of  a  party ;  and  the  report  then  pro- 
ceeded to  state  two  cases  in  which  the  individual 
members  of  the  Court  of  aldermen  had  had  a  personal 
interest  in  the  disposal  of  such  property  and  patronage ; 
one  of  which  cases  was  a  payment,  out  of  the  hospital 
funds,  for  the  benefit  of  an  alderman,  who  was  a  member 
of  the  hospital  committee,  and  a  tenant  of  hospital 
property;  and  in  the  other  case,  an  additional  charge 
had  been  made  on  the  hospital  revenues,  to  provide 

for 
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'for   an   increase  of  salary   on   the   appointment  of  a        18S7. 

person,   who  was   the  son  of  one  alderman  and  the  ^^''^^C^'^ 
J_  '  In  the  Matter 

brother  of  another,  to  the  office  of  chaplain ;  the  increase         of  the 
baving  been  refused  to  his  immediate  predecessor  in      chiuidw^ 
office,  who  was  not  personally  connected  with  any  of 
of  the  aldermen,  and  when  granted  to  himself,  there 
being  an  express  provision  that  it  should  not  be  drawn 
into  a  precedent  for  his  successor. 

One  of  the  two  Commissioners,  before  whom  the  in- 
quiry into  the  state  of  the  corporation  of  Norwich  had 
taken  place,  verified  a  printed  copy  of  the  report,  and 
stated  that  the  inquiry  was  conducted  at  Nonoick  by 
himself  and  his  colleague,  in  the  months  of  November 
and  December  1833,  and  lasted  twenty- two  days  or 
thereabouts ;  that,  in  his  opinion  and  judgment,  the 
report  was  a  true,  faithful,  and  impartial  report  on 
the  then  state  of  the  corporation,  as  it  appeared  from  the 
evidence  taken  by  the  two  Commissioners,  and  that  the 
whole  of  the  evidence  given  upon  the  inquiry,  and  upon 
which  the  report  was  made,  was  given  publicly,  upon 
the  oaths  of  the  parties.  The  affidavit  of  Thomas  Ed' 
iKordSj  the  present  treasurer  of  the  city,  stated,  that  he 
was  present  at  the  inquiry,  and  heard  the  then  mayor 
make  the  statement  whici)  is  above  cited  from  the 
Commissioners'  report ;  and  the  deponent  added,  that  he 
had  been  for  the  last  twenty  years  well  acquainted  with 
the  state  of  political  parties  at  Norwich^  and  that  the 
statement  so  made  by  the  mayor  was  true.  Another 
affidavit,  sworn  jointly  by  Mr.  Edwards  and  two  other 
persons,  confirmed  other  statements  contained  in  the 
Commissioners*  report,  with  respect  to  the  hospital  notes, 
and  stated  that,  upon  the  Commissioners'  inquiry,  the  then 
mayor,  having  mentioned  that  the  great  majority  of  per- 
sons admitted  into  the  hospital  were  freemen,  was  asked 

U  3  whether 
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1 8S7.        whether  they  were  so  introduced  as  the  political  iViends  of 

.  ^rX^*^     the  aldermen,  and  that  he  replied,  "  Yes,  I  should  cer- 
In  the  Matter  .  '  .  .  .      '  - 

of  the        tainly  introduce  my  political  friends  in  preference;''  but 

Ch*Tti^"      the  affidavit  added,  that  in  reply  to  another  question,  the 

mayor   deposed  that  he   thought   very  pressing  cases 

had  had  the  preference  over  political  supporters ;  and 

that,  upon  being  asked,  whether  he  thought  that  the 

same  persons  would  have    been   introduced   into   the 

hospital  if  they  had  not  been  political   supporters,  he 

answered,    "  Not  identically  the  same  persons."     The 

deponents   added,  that  they  verily  believed   that  the 

statements  made  by  the  mayor  were  true. 

The  affidavit  of  Edward  Massey^  who  was  a  member 
of  the  old  corporation  at  the  time  of  its  dissolution, 
stated,  that  he  had  been  a  member  of  that  body  for 
three  years,  and  that,  during  that  time,  the  members 
attached  to  that  political  party  which  was  in  the 
minority  were  excluded  from  committees  appointed 
for  the  management  and  distribution  of  the  charity 
property  and  patronage. 

The  joint  affidavit  of  Johji  Francis  and  William 
Enfield^  junior,  late  common  councilmen,  stated,  that 
it  was  notorious  that  the  members  of  the  late  corpor- 
ation exercised  their  funds  and  patronage  as  trustees 
for  charitable  purposes  on  the  principle  of  political 
partisanship ;  and  that  the  subserviency  of  tlie  charity 
funds  and  revenues  to  political  purposes,  as  well  by 
the  use  made  of  the  city  money  or  charity  loans,  as 
by  the  use  made  of  the  hospital,  by  the  corporate 
trustees,  was  well  known,  and  was  proved  by  evidence 
on  oath  before  the  Commissioners  of  corporate  inquiry, 
and  that  the  evidence  so  given  was  true.  They  also 
stated  that  other  particular  parts  of  the  statements  made 

in 
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fid  the  Commissioners'  printed  report  were,  as  the  depo- 
^x::ients  verily  believed,  true  in  substance  and  in  fact. 

On  the  part  of  the  old  trustees,   Mr.  Harvey^  who 
Sad  been  elected  an  alderman  in  1787,  and  a  member  of 
"She  hospital  committee  in  1800,  and  had  since  continued 
such,  deposed,  by  affidavit,  that  the  statement  in  the 
Commissioners^  report,  that  since  the  Tories  gained  the 
ascendancy,  no  Whig  tradesmen  had  been  employed 
l>y  the  committee  of  the  corporation  for  the  manage- 
ment of  the  hospital,  was  incorrect. 

Another  affidavit  stated  that  the  present  chaplain  of 
the  Great  Hospital  had  more  religious  services  to  attend 
to  than  his  predecessor,  and  that  the  number  of  the 
iojxiates  had,  during  his  incumbency,  increased  from 
120  to  176. 


281 


1887. 


In  the  Matter 
of  the 

NORVICH 

Charities. 


Mr.  Beckwithy  late  town  clerk,  stated  that  at  the  time 
of  the  appointment  of  the  present  chaplain,  he  Was 
speaker  of  the  common  council,  and  that  it  was  at  his 
suggestion  that  the  increase  of  salary  was  limited  to  the 
present  chaplain's  incumbency,  and  that  the  suggestion 
was  made  in  order  that  the  common  council,  whose 
sanction  of  the  increase  was  necessary,  might  have  an 
opportunity  of  reconsidering  the  question ;  the  appoint- 
ment being  vested  solely  in  the  aldermen.  He  spoke 
also  to  tliC  respectability  of  the  persons  proposed  by  the 
cross-petitioners  for  appointment  as  new  trustees. 

Seven  of  the  twenty-four  late  aldermen  made  affidavits, 
to  the  effect,  that  while  they  were  respectively  aldermen, 
they  exercised  their  patronage  in  favour  of  persons 
whom  they  conscientiously  believed  to  be  proper  and 
deserving  objects,  and  never  upon  any  corrupt  or  im- 
proper principle  of  political  partisanship. 

U  4  .Mr. 
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1 837.  Mr.  Bignoldy  who  was  mayor  of  the  city  at  the  time  at 

I    tP^N^ter  ^^^^^  ^^^  Commissioners'  inquiry  took  place,  deposed, 

of  the        by  affidavit,  that  he  never  intended  to  state,  and  that  he 

XT 

Cbahties.  ^'^  "^^  believe  that  he  did  state,  in  evidence  before  the 
Commissioners,  ^'  that  it  would  be  impossible  in  the  city 
of  Norwich  to  exercise  patronage  on  any  other  principle 
than  that  of  political  partisanship,"  as  he  had  himself 
exercised  patronage  belonging  to  him,  as  an  alderman, 
without  any  regard  to  that  principle ;  and  he  well  knew 
that  others  of  the  aldermen,  his  personal  and  political 
friends,  had  exercised  their  patronage  as  aldermen 
without  being  at  all  influenced  by  political  consider- 
ations ;  that,  had  the  majority  of  aldermen  been  influ- 
enced solely  by  the  principle  of  political  partisanship 
they  could  wholly  have  excluded  the  minority  from  any 
share  in  the  patronage ;  instead  of  which,  every  alder- 
man,  in  rotation,  was  allowed  to  nominate  to  vacancies 
in  the  several  hospitals  as  they  occurred :  that  what  he 
intended  to  state,  and  what  he  believed  he  did  state,  be- 
fore the  Commissioners,  amounted  to  this, — that  it  was 
impossible  to  prevent  political  friendship  from  having 
some  influence  in  the  disposition  of  patronage;  thereby 
meaning,  that  where  two  objects  of  patronage  were 
equally  meritorious,  an  alderman  would  prefer  a  person 
who  espoused  the  political  principles  of  his  party  to  one 
who  supported  contrary  principles ;  that  as  every  alder- 
man, in  rotation,  recommended  an  object  to  supply  the 
vacancies  which  happened  in  the  several  hospitals,  it 
was  impossible  for  him  to  know  the  principle  which 
actuated  each  alderman  in  the  recommendation  he 
made :  and  that  as  to  the  alleged  statement  that  fifteen 
of  the  twenty-four  aldermen  were  of  one  party  and  nine 
of  the  other,  and  that  their  appointments  were  made  in 
exactly  the  same  proportion,  &c.,  he  intended  to  convey 
this  meaning,  according  to  the  fact,  viz.  that  the  alder* 
men  did  not  appoint  to  the  hospital  in  a  body,  in  which 

case 
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^^  the  majority  would  have  had  the  power  of  makiDg  all        18S7. 
^  appointments  in  exclusion  of  the  minority,  but  they  .     y^^fj^Lr 
*^Oved  every  alderman  in  his  turn  to  recommend  an         of  the 
^«ct  of  patronage  as  the  vacancy  occurred ;  in  conse-      charitiw^ 
^'^Dce  of  which  practice  the  proportion  in  which  political 
^c*tiality  might  be  supposed  to  influence  the  appoint- 
^Jkts  would  be  in  the  same  proportion  as  the  number 
aldermen  of  each ;  that  he  did  not  and  could  not 
that  fifteen  twenty-fourths  of  the  persons  placed 
the  hospital  were  of  one  party,  and  nine  twenty-fourths 
the  other,  as  a  considerable  number  of  the  persons 
Bced  in  the  hospital  were  not  voters  at  all :  that  as  to 
all^ation  that  the  inmates  of  the  Great  Hospital 
been  introduced  as  the  political  supporters  of  the 
l^ennen,  he  did  not  mean  to  impute  that  political  sup- 
were  improperly  or  corruptly  introduced,   but 
<rdy  meant  to  state  that  where  persons,  espousing 
esame  political  party  as  the  aldermen,  were  proper 
t«ad  deserving  objects  for  the  charity,  they  were  fre- 
^^Kotly  recommended  to  be  placed  in  the  hospital  by 
K^sxh  aldermen :  that  as  to  the  allegation  that  there  was 
■^^o instance,  within  his  knowledge,  of  a  political  opponent 
^^<i&g  selected,  it  must  have  been  made  in  answer  to  a 
c^oestioD  put  by  the  Commissioners,  whether  he  knew  of 
lUerman  having  appointed  a  political  opponent  to 
hospital,  and  merely  amounted  to  this,  that,  during 
^1^  two  or  three  years  he  had  been  an  alderman,  he  did 
^^  know  that  any  alderman  had  selected  a  political 
opponent;  and  he  might  have  added,  that  he  did  not 
wow  that  an  alderman  had  not  done  so,  and  which  he 
1^  since  found  to  be  the  case :  that  during  the  time  he 
^tt  an  alderman,  he  conscientiously  exercised  the  pa- 
^'^'ttige  belonging  to  him  as  such,  and  recommended 
'^  persons  as,  according  to  the  best  of  his  judg- 
^^  be  deemed  proper  objects  to  be  placed  in  the 
'^'^^  hospitals ;  and  that  he  made  no  corrupt  or  im- 
proper 


Charitief. 
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1 837.        proper  appointment  of  any  person  to  receive  the  benefits 

.  ^"TX^^     thereof. 
In  the  Matter 

of  the 
nh^m*^  -^  aflBdavit,  sworn  on  the  part  of  the  petitioners  in 

the  cross-petition,  verified  a  copy  of  notes,  taken  at  the 
Commissioners'  inquiry,  by  a  clerk  of  the  then  town 
clerk  of  the  city ;  and  in  these  notes,  Mr.  Bignold  was 
represented  as  having  made  statements  to  the  following 
efiect;  viz.,  that  he  had  no  doubt  but  persons,  being 
proper  objects,  had  been  introduced  into  the  hospital 
inconsequence  of  their  voting:  that  in  answer  to  the 
question,    ^^  Has  the  greater  part  of  those  so  introduced 
(viz.,  into  the  hospital)   been  so  introduced   by   their 
political  friends  ?  "  Mr.  Bignold  replied,  ^^  Certainly :  I 
should  certainly  introduce  my  political  friends  in  pre- 
ference to  others ;  "  and  that  he  said,  that  the  loans  were 
not  granted  for  party  purposes. 


The  Master,  after  receiving  this  evidence,  althougj 
it    was    objected    to   by   the   parties   who   now    prp— ' 
sented  the  cross-petition,  came  to  the  conclusion,  th^t 
it  would  be  improper  to  select  any  person  as  one  off 
the  new  trustees  who  had  been  a  member  of  the  olcf 
corporation  ;    and   he   wrote   a   memorandum  to  this 
effect;    viz.,  that,  ^' after  careful  consideration  of  the 
case  made  against  the  old  trustees,"  he  was  of  opinion 
that  he  should  not  be  justified  in  re- appointing  any  of 
them. 

The  Master  then  proceeded  to  nominate  two  sets  of 
trustees,  one  of  which  sets  consisted  entirely  of  mem- 
bers of  the  Church  of  England;  under  whose  super- 
intendence the  Master  placed  all  those  charities  which  he 
considered  to  be  essentially  of  the  character  of  Church 
of  England  charities :  and  the  other  set  of  trustees,  oon^ 
sisting  of  twenty-one  individuals,  comprised  seventeeis^ 

member^ 
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nembers  of  the  Church  of  England^  and  four  dissenters ;        ]  887. 
under  whose  superintendence,  the  Master  placed  all  the     ^PC^ 
lemaioiog  charities.  of  the 

NOEWICH 


Tbe  charities  called  the  Bqt/^  Hospital  and  the  Girli 
Hsqdtalt  were  two  of  those  which  were  placed  under 
Ik  superintendence  of  the  mixed  body  of  trustees.  The 
Uow'mg  particulars  with  respect  to  the  history  of  those 
dmities,  except  such  as  are  expressly  cited  from  the 
rfidavits  filed  in  suppoit  of  the  cross-petition,  are  taken 
fan  the  report  of  the  Commissioners  of  Charities,  dated 
AelOth  of  July  1833,  and  printed  by  order  of  Parlia- 
■nt  in  the  year  1834,  and  which,  by  the  consent  of 
both  parties,  was  received  in  evidence  before  the  Master, 
tad  abo  afterwards  before  the  Lord  Chancellor. 

The  Boys'  and  Girls'  Hospitals,  though  they  are  now 
in  every  respect  distinct,  derive  their  origin  from  the 
wne  fininder,  were  established  under  the  same  charter, 
nd  were  originally  one  establishment,  called  The  Chil-- 
^t  HospttaL 

Tkmas  Anguish^  by  his  will,  bearing  dated  the  22d 
tfifi0iel617,  devised  to  the  mayor,  sheriffs,  citizens, 
ad  commonalty  of  the  city  of  Norwich  and  their  sue- 
'^Mn,  tbe  east  part  of  his  houses,  yards,  and  grounds, 
^  the  appurtenances,  in  the  parish  of  5^.  Edmund 
^Rshergate ;  to  hold  the  same  for  ten  years  after  his 
decease,  to  the  uses  thereinafter  mentioned ;  and  he 
deiired,  that  when  the  said  mayor,  sheriffs,  &c.  should 
We  possessed  the  same  for  ten  years  after  his  decease, 
Ac  laid  premises  should  be  from  thenceforth  let  for 
tan  of  seven  or  ten  years  at  the  most ;  that  they 
AoqU  be  kept  in  repair  out  of  the  rents  and  profits, 
^ottil,  by  some  godly-minded  man,  or  by  the  general 
ciunge  of  the  city,  a  hospital  or  convenient  place  for 

the 


Charities. 
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18S?.        the  keeping,  bringing  up,  and  teaching  of  young  and 

I     fT^vTtt      ^^^y  P^^*"  children,  born  and  brought  up  in  the  city  of 
of  the         Norwich f  should  be  erected  :  and  he  declared  that  he 

Charides.      8*^®  ^^®  ^'^  premises,  to  the  intent  that,  if  it  should 
be  thought  convenient,  the  same,  being  large,  spacious, 
and  well  built,  and  having  many  rooms  therein,  might, 
afler  the  ten  years,  be  employed  for  the  placing  a  mas- 
ter and  dame,  or  other  teachers,  jto  bring  up  children  that 
should  be  very  poor,  and  should  not  have  friends  to 
help  them,  from  the  age  of  five,  six,  or  seven  years  to 
fourteen  or  fifteen,  to  be  taught  in  the  mean  time  ac- 
cording to  their  disposition,  as  that  they  might  be  fittinf 
for   service,  or  able   to   maintain  themselves  by  their 
work :  and  the  testator  stated  that,  upon  viewing  the  said 
premises,  he  supposed  there  might  be  found  convenient 
chambers  therein  for  the  placing  and  lodging  boys  bj 
themselves  and  girls  by  themselves,   in  forty  beds  at 
least,  and  sufficient  rooms  besides  for  a  master,  dame^ 
and  servants,  and  low  rooms  to  place  the  said  children 
to  work  in  ;  and  such  use  of  the  said  premises  he  re- 
ferred to  the  mayor,  sheriffs,  &c.,  for  the  time  being,  to 
be  ordered  by  them  as  in  their  discretion  might  be 
thought   most   fitting,  until   a  better   house  or  room 
might  be  appointed  to  the  like  use :  and  he  directed 
that  as  soon  as  any  house  more  fitting  should  be  bought 
by  the  city,  or  given  by  some  godly-disposed  person, 
or  if  the  premises  given  by  him  should  not  be  thought 
fitting  for  the  purposes  aforesaid,  as  soon  as  the  term 
of  ten  years  had  expired,  the  said  premises  should  be 
let,  and  that  the  clear  rents  and  profits  should  i^main 
for  and  toward  the  better  maintenance,  clothing,  bed- 
ding, and  keeping  of  such  poor  children  as  should  be 
put  to  be  brought  up  in  any  other  more  convenient 
place  within  the  said  city :  and  if  neither  the  premises 
given  by  him  should  be  found  convenient,  nor  any  other 
place  be  given  for  the  purpose,  he  directed  that  the 

overplus 
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overplus  of  the  rent,  after  paying  for  the  repairs,  should 

be  applied  by  the  mayor  for  the  time  being,  and  four  of 

the  ancientest  aldermen  of  the  wards  of  East  Wj/mer^ 

Costany^  F^brigge^  and  North  Conisford^  for  the  helping 

and  curing  of  poor  distressed  men,  women,  and  children 

that  should  be  hurt  by  falls  or  otherwise,  or  should  be 

diseased  and  likely  to  be  cured,  as  also  for  and  towards 

the  clothing  of  poor  children,  and  especially  towards 

helping  and  curing  poor  children  that  should  not  have 

friends  to  help  them,  and  that  should  be  cut  for  the 

stone  or  ruptured,  as  many  had  been,  and  for  placing 

persons  that  should  be  diseased  and  thought  incurable, 

ID  the  lazar-^houses  near  the  gates  of  the  said  city ;  and 

diis  course  to  be  continued  till  a  hospital  should  be 

feniided  for  the  bringing  up  and  keeping  poor  diseased 

children. 


1887. 


In  the  Mattef 

of  the 

Norwich 

Charities. 


The  premises  devised  by  Thomas  Anguish  in  the  pa- 
rish of  &.  Edmund^  are  now  used  for  the  boys'  hospital. 


Emanuel  Garrett ^  by  will  in  the  year  1618,  bequeathed 

to  the  mayor,  sheriiFs,  Sec  100/.  to  be  employed  towards 

the  education  and  bringing  up  poor  children  within  the 

hospital  in  jS^.  Edmunds^  according  to  the  intent  of  Thomas 

AnguUlu     Henry  Fawcett^  by  will  in  the  year  1619,  gave 

loo/,  towards  the  erecting  and  maintenance  of  the  hospital 

ghren  by  Thomas  Anguish.    Thomas  Tcsmondj  by  will,  in 

the  jrear  1626,  confirmed  afterwards  by  his  heir,  devised 

certain  lands  in  Bixley  to  the  mayor,  sheriffs,  &c.  and 

their  successors,  to  the  intent  that  they  should  pay  20/. 

per  annum  for  the  purposes  therein  mentioned;  and  that 

the  residue  of  the  rents  and  profits  should  be  employed 

towards  the  maintenance  of  poor  orphans  and  children 

whose  parents  should  not  be  able  to  maintain  them  in 

die  new  hospital  then  lately  provided  within  the  city  of 

Nmvnch  for  the  education  of  such  poor  children. 

By 
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18S7.  By  letters  patent,  bearing  date  the  28th  oi  Naoem^ 

^"^*^^^^     ber.  4  Charles  I.,  recitinc:  that  the  Kincr  had  taken  into 
I  the  Matter         '  '  *  ,.  .  i. 

of  the        consideration   the   miserable  condition   of  many  poor 

CharitUn       ^^^^  ^^^  diseased  orphans,  and  children  of  poor  parents, 
within  the  city  of  Norwich ^  which  was  a  place  fit  to 
employ  and  set  them  on  work,  if,  in  their  tender  years, 
there  were  means  to  educate  and  nourish  them,  until 
such  time  as.  they  should  come  to  be  able  to  work ;  and 
reciting  the  will  of  Thomas  Anguish^  bearing  date  the  2Sd 
of  June  1617,  and  the  will  of  Thomas  Tesmond^  bearing 
date  the  7th  of  July  1626,  and  that  divers  others  persons 
had  given,  and  many  others  intended  to  give,  to  the 
mayor,  sheriffs,  &c.  lands,  tenements,  and  money  for  the 
charitable   purposes  aforesaid ;    that   the   said    mayor, 
sheriffs,  &c  had  already  converted  the  premises  gives 
by  the  said  Thomas  Anguish  to  the  lodging  and  feeding 
of  such  poor  children  as  were  mentioned  in  the  said 
will,  and  intended  the  advancement  of  the  said  work 
with  what  speed  they  could,  and  to  lay  out  all  such 
legacies  and  sums  of  money  as  should  come  to  their 
hands  for  that  purpose,  in  purchasing  lands,  tenements, 
and  hereditaments,  and  with  the  yearly  profits  thereof 
to  maintain,  in  the  said  houses,  devised  by  the  said 
Thomas  Anguish,  such  and  so  many  poor  children  men- 
tioned in  the  said  will,  and  such  and  so  many  cheers 
and  other  persons  convenient  to  be  employed  in  their 
government,  and  making  their  provision,  as  the  said 
revenues  would,  from  time  to  time,  extend  unto :  the 
King  granted  to   the  mayor,  sheriffs,  &c*   and  their 
successors,  licence  to  take  and  enjoy  the  said  devised 
premises  for  the  purpose  aforesaid,  and  that  the  said 
houses  devised  by  the  said   Thomas  Anguish^  and  die 
yard  and  grounds  thereto  belonging,  should  continue 
for  ever  a  hospital   and  place  of  sustentation,  relief, 
and  maintenance  of  poor  children,  in  such  sort  as  in 
the  will  of  the  said  Thomas  Anguish  was  mentionedi  to 

be 
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be  called  The  ChildrerCs  Hospital^  of  the  Foundation  of       1837. 

Kine  Charles ;  and   licence   was  irranted  to  the  said  .  ^"T^X^^ 

.      .or.    «  ,11  ,  t  ^^^^^  Matter 

mayor,  sherifis,  &c.  to  take  lands,  tenements,  and  here-        of  the 

ditaments  to  the  yearly  value  of  300/. ;  and  it  was  de-  ch*^tiel 
dared  that  it  should  be  lawful  for  the  mayor  and  alder- 
men, or  the  greater  number  of  them,  as  often  as  it  should 
aeem  expedient  to  them,  to  make  constitutions  and  rules 
for  the  right  governing  of  the  said  poor  children  in  the 
said  hospital,  so  as  the  same  should  not  be  repugnant 
to  the  law,  or  to  the  provision  of  any  of  the  donors  to  the 
charitable  uses  aforesaid ;  and  also  to  create  such  and 
so  many  o£Bcers,  ministers,  or  governors  of  the  said 
boose,  to  provide  for  and  govern  the  said  children,  as 
to  them  should  seem  meet,  and  to  receive  into  the  said 
boq>ital  any  children  whatsoever  born  in  the  said  city, 
suburbs  or  hamlets  thereof,  being  under  the  age  of  ten 
years,  and  to  maintain,  educate,  teach  and  instruct  in 
learning,  set  on  work,  and  otherwise  dispose  of,  as  many 
such  children  as  the  revenues  would  extend  to,  as  to 
them  should  seem  convenient,  and  to  discharge  the 
said  children  and  all  the  officers  of  the  said  hospital 
from  year  to  year  or  day  to  day,  at  their  will  and 
pleasure. 

After  the  date  of  the  charter  of  King  Charles  the  First, 
various  benefactions  were  made  to  the  ChildrerCs  Hospital^ 
and  also  to  the  Bqy^  Hospital  and  the  Girls^  Hospital 
respectively.  One  of  these  was  a  devise  of  lands  in  1666, 
hj  JohnVaughaih  who  directed  the  rents  to  be  applied  to 
the  support  of  six  boys  in  the  hospital ;  such  boys  being 
presented,  alternately,  by  the  corporation  of  Norwich, 
and  the  vicar,  churchwardens,  and  overseers  of  the  parish 
of  Saxthorpe.  The  premises  in  St.  Edmund^s  parish,  de- 
vised by  Thomas  Anguish,  to  be  converted  into  a  hospital, 
ooosist  of  a  dwelling-house,  in  which  the  master  of  the 
Bcj^  Hospital  resides  with  his  mother,  who  is  the  mis- 
tress 
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1837.        tress  of  the  GiV&*  Hospital^  and  of  a  yard,   with  a 

,  \^^C^     school-room  for  each  establishment.     The  clear  income 
In  the  Matter 

of  the         of  the  Boi/s*  Hospital  is  applied  in  the  educating,  main- 
CbaritiM^      taining,  clothing  and  apprenticing  sixty-one  boys.     One 
of  these  is  recommended  by  the  minister  and  church- 
wardens  of  the   parish    of  ScLxthorpe^    in   respect   of 
Vaughan^s  gift,  and  others  are  appointed  upon  the  re- 
commendation of  the  parish  officers  of  different  parishes 
in  Narwichj  in  respect  of  various  other  benefiictioDS. 
The  rest  are  nominated  by  the  aldermen  in  rotation,  as 
vacancies  happen.    All  the  boys  are  admitted  at  a  cowt 
of  maj'oralty.     Up  to  the  year  1798,  the  boys  were 
lodged  and  maintained  in  the  hospital,  and  there  were 
at  that  period  twenty-one  boys  thus  provided  for;  it 
was,  however,  thought  expedient  to  alter  this  system, 
and  in  1798  the  number  was  increased  to  thirty,  and 
the  yearly  sum  of  10/.  was  allowed  to  the  parents  or 
friends  of  each  boy,  who  were  to  provide  him  wjth  lodg- 
ing and  maintenance,  and  also  to  pay  the  master  of  the 
hospital  for  his  education.     The  same  sum  is  still  paid 
for  each  boy,  but  the  number  has  been  gradually  in- 
creased from  thirty  to  sixty-one. 

The  master  of  the  hospital,  who,  by  this  new  arrange- 
ment, has  no  other  duty  but  that  of  schoolmaster,  is 
appointed  by  the  mayor  and  aldermen.  Out  of  the 
yearly  allowance  of  10/.  are  paid  the  charges  of  the 
master  for  stationery,  and  a  certain  quarterage  of  5*., 
7s.,  or  8s.,  according  to  what  the  children  learn;  and 
the  residue  remains  as  a  fund  for  maintaining  them. 
Each  boy  receives  annually,  at  Ladyday^  a  blue  cloth 
jacket,  a  pair  of  trowsers,  a  stuff  waistcoat,  and  a  red  cap* 

By  one  of  the  rules  established  by  the  mayor  and 
aldermen,  the  boys  are  required  to  meet  at  the  school 
every  Sunday^  and  to  go  thence,  with  the  master,  to  the 

cathedral. 


CASES  IN  CHANCERY.  291 

cathedraL     They  are   examined   once  a  year  by  the        18S7. 

committee,  and  are  catechised,  annually,  by  the  minister  ,  ^^^\^ 

co^   T?j        jy  In  the  Matter 

of  St.  EamuncTs.  of  the 

Norwich 


Up  to  about  the  year  1650,  boys  and  girls  were 
maintained,  lodged,  and  educated  together  in  the  hos- 
pital, in  the  parish  of  St,  EdmuncTs^  now  called  the 
Bcyf  Hospital.  The  foundation  of  a  separate  hospital 
for  girls  is  attributed  to  Robeft  Baron^  who  died  in  the 
year  1649,  and  who,  by  will,  bequeathed  to  the  city  of 
Naraoich  250/.,  which  it  was  his  desire  should  be  em- 
ployed for  the  training  up  of  women  children,  from  the 
age  of  seven  till  fifteen,  in  spinning,  knitting,  and  dress- 
ing wool,  under  the  tuition  of  an  aged,  discreet,  religious 
woman,  appointed  thereto,  at  some  public  place,  by  the 
magistrates'  appointment;  hoping  that  some  other  would 
add  to  the  same,  that  it  might  become  a  means  of  great 
benefit  to  the  city  and  comfort  to  the  poor :  and  he  de* 
sired  that  the  same  should  be  paid  within  one  year  after 
his  decease,  in  case  some  place  should  be  appointed 
thereto  by  the  city,  and  an  overseer  thereof  as  aforesaid. 

To  this  bequest  several  other  benefactions  were 
subsequently  added. 

The  management  of  the  property,  and  of  the  whole 
establishment,  is  under  tlie  same  committees,  and  the 
accounts  are  kept  by  the  same  treasurer  as  those  of  the 
Boj^  Hospital. 

Up  to  the  year  1 802  the  girls  were  supported  in  a  par- 
ticular building.  In  that  year  an  alteration  in  the  system 
'was  adopted,  similar  to  that  made  in  the  Boys^  Hospital. 
The  number  of  girls  was  increased  from  twenty-two 
to  twenty-four,  and  it  was  agreed  to  allow  the  sum  of 
SL   to  the  parents  or  friends  of  each  girl,  who  were 

Vol,  IL  X  therewith 


Charities. 
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1837.        therewith  to  maintain  and  educate  her,  paying  to  th^^^a.* 
IndieMattcr  schoolmistress  or  master  appointed  for  the  purpose  b] 


of  the         the  mayor  and  aldermen,  75.  6d.  per  quarter^  and  tb^ 
Charities,      charges  for  stationery  and  books  usual  in  other  schools^  M^i 


The  number  of  girls  was  increased  in  1807)  to  thirty 
two,  and  in  1824,  to  forty-four.     The  girls  are  taugfacif  ^l 
needlework  in  a  schoolroom  appropriated  to  their 
(part  of  the  B(n/s*  Hospital  in  St.  EdmuntCa  parish) 
the  schoolmistress,  on  three  days  in  the  week ;  and 
the   other   three   days  of  the  week   they   are   taugt^'-^t 
reading,  writing,  and  accounts  by  the  master  of  tld^Be 
boys'  hospital  in  the  same  schoolroom  with  the  bo)     'Ws. 
The  girls  are  appointed  by  the  aldermen  in  rotatioi^P^ 
except  such  as  are  appointed  from  different  parishes  i^SSo 
respect  of  particular  donations;  and  they  are  alladmitte^^sd 
at  a  court  of  mayoralty. 


The  same  school  hours  and  the  same  holidays 
prescribed  for  the  girls  as  for  the  boys,  and  the  gii^^ 
are  examined  and  catechised  in  the  same  manner,  ar^d 
also  required  to  attend   at  the   school  every  SundiF^ 
and  to  go  from  thence  with  the  master  to  the  cathedraZ 

The  Charity  Commissioners'  report  cited  from  Blame' 
Jleld^s  History  of  Norfolk  (a)  a  statement,  that  in  the  year 
1 623,  certain  lands  were  settled  upon  the  city  on.conditioa 
that  yearly,  for  ever,  on  the  feast  of  the  Epiphanyj  there 
should  be  a  sermon  in  the  afternoon  in  the  church  of 
St.  Edmund,  by  a  licensed  preacher  chosen  by  the 
mayor;  and  that  the  corporation  should  pay  yearly 
65.  Sd.  to  the  preacher,  and  that  the  names  of  all  the 
benefactors  should  be  read  in  the  church,  out  of  a  book 
to  be  kept  for  that  purpose.  The  report  of  the  Com- 
missioners of  Charities  stated,  that  that  sum  is  paid  to 

the 
(a)  See  vol.  li.  p.  7S5.,  ed.  1789. 
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Ue  preacher  on  or  about  the  6th  of  January  in  each        1837. 
3rear,  on  which  occasion  a  sermon  is  preached,  and  a  .     >PC^^ 
list  of  the  benefactors  to  the  Children's  Hospital  read         of  the 
in  the  church  of  Si.  Edmund,  {a)  ChSti^. 

The  petitioners  in  the  cross-petition  submitted,  that 
it  would  be  an  entire  departure  from  the  principle  of  the 
foundation  of  these  charities,  to  place  them  under  the 
^ministration  of  any  trustees  not  being  members  of  the 
Church  of  England^  at  least  so  long  as  competent  mem- 
bers of  the  Church  of  England  were  to  be  found,  and 
that  they  ought  to  be  placed  under  the  administration 
of  the  first  mentioned  set  of  trustees. 

The  cross-petition  prayed  that  the  Master's  report, 
as  to  the  appointment  of  trustees,  might  not  be  con- 
firmed'; and  that  it  might  be  referred  back  to  him  to 
review  his  report  in  that  behalf,  with  such  declarations 
or  directions  as  might  be  necessary  to  prevent  all  objec- 
tion to  the  appointment  of  the  petitioners  and  the  other 
persons  therein  mentioned,  or  any  other  persons,  on 
the  ground  of  their  having  been  formerly,  and  previously 
to  the  1st  of  August  1836,  members  of  the  late  cor- 
poration of  Norwich:  and  further,  that  the  report 
might  not  be  confirmed,  so  far  as  the  mixed  set  of  tnis- 
tees  were  appointed  to  be  trustees  of  the  Boys^  Hospital 
and  the  Girl^  Hospital  respectively;  and  that  those 
charities  might  be  comprised  in  the  number  of  Church 
<yf  England  charities,  and  placed  under  the  adminis- 
tration of  the  set  of  trustees  consisting  exclusively  of 
members  of  the  Church  of  England. 

The  following  affidavits  were  filed  in  support  of  the 
€ros8-*petition,  in  addition  to  those  before  mentioned. 

The 

(a)  pp.  59Sy  S9S. 

X  2 
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1837.  The  affidavit  of  Mr.  Beckwith,  late  town  clerk,  and 

I  ^^vf         previously  chamberlain  of  the  city,  stated,  that  it  appeared, 

of  the        by  an  entry  in  the  corporation  books,  that  at  an  assem- 

Ch^iS  ^'y'  ^^^^  ^^  ^^®  ^  ^^^  ^^  November  J  1 8  Jac.  1.,  anno  1620, 
certain  orders  were  made  for  establishing  "  The  Or^ 
phanis^  Hospital f*'  and  that  it  was  ordered  that  part  of 
the  house  given  by  Thonias  Anguish  should  be  fitted  up 
for  the  orphans ;  that  ten  boys  and  two  girls  should  be 
admitted ;  that  there  should  be  a  master  and  dame  ap- 
pointed to  keep  them,  and  a  schoolmaster  to  teach  them 
to  read :  and  that  eight  governors  of  the  house  were  also 
chosen;  four  being  aldermen,  and  four  being  common 
council  men  :  and  that  the  following  entry  was  made  of 
the  proceedings  at  a  court  of  mayoralty,  consisting  of 
mayor  and  aldermen,  held  on  the  5th  o(  January  1621; 
viz.  ^^  5th  of  January  1621 ;  It  is  thought  fit  that  Mr. 
Fermelyy  for  catechisinge  the  children  in  the  new  hos- 
pital, shall  have  paid  him  xiiis.  iiiie^,  and  that  he  shalB^ 
have  henceforth  yearly  xiiis.  iiiief.  for  so  long  tyme 
he  shall  contynue  to  catechise  the  said  children: 
be  paid  quarterly  :  "  that  among  the  ordinances  for  th 
government  of  the  hospital  made  in  the  year  1631,  an 
reported  to  the  court  of  mayoralty  in  the  year  16S2^ 
was  the  following :  —  "  That  the  boyes  shall,  every  sab-* 
bath  day,  come  to  the  sermon  in  the  cathedral  church 
in  blew  coates  and  in  cappes,  conducted  by  an  officer 
for  that  purpose,  which  officer  shall  have  I2d.  a  quarter 
paid  him  by  the  treasurer  of  the  said  hospital  for  the 
time  being :  and  that  the  said  boyes  shall,  in  like  hab* 
bitt,  attend  upon  the  sword,  when  warning  shall  be 
given  to  the  keeper  or  the  said  other  officer,  conducted 
in  decent  manner  by  the  officer  aforesaid." 

The  same  affidavit  further  stated,  that  prior  to  the 
boys  and  girls  being  maintained  out  of  the  hospital, 
the  boys,  under  the  superintendence  of  their  master, 

and 
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and  habited  in  blue  coats  and  red  caps,  and  the  girls, 
under  the  superintendence  of  their  mistress,  and  habited 
in  blue  gowns,  were  accustomed  to  attend  divine  service 
at  the  cathedral  on  the  Sunday  Forenoon  in  summer, 
when  the  mayor  and  aldermen  with  the  city  officers  and 
regalia  attended  divine  service  there,  where  seats  were 
appropriated  for  their  use ;  and  that  on  the  Sunday  fore* 
noon  in  winter,  and  on  the  Sunday  afternoon,  the  boys 
attended  either  the  church  of  St.  Edmund^  or  the  church 
of  Si.  Martin  at  the  Palace,  in  each  of  which  churches 
seats  were  appropriated  for  their  use ;  and  that  on  the 
iSifiid!i^  forenoon  in  winter,  and  on  the  Sunday  sihemoonf 
the  girls  attended  divine  service  at  the  parish  church 
of  Si.  Saviour,  when  service  was  performed  there,  and 
were  catechised  annually  by  the  minister  of  that  parish. 
The  same  affidavit  went  on  to  state  that  the  deponent's 
&ther,  the  Rev.  Thomas  Bechsoith,  clerk,  who  died  in 
die  year  1807,  was  upwards  of  fifty  years  the  minister 
of  St.  Edmund's  parish,  and  that  the  deponent  was  in 
die  frequent  habit  of  attending  divine  service  at  the 
church  of  that  parish,  from  the  year  1791  to  the  year 
18079  And  had  frequently  heard  the  hospital  boys  and 
girls  catechised  in  that  church,  between  the  prayers  and 
sermon,  they  standing  up  in  the  aisle  before  the  reading 
desk ;  such  catechising  taking  place  in  the  time  of  Lent 
annually ;  and  that  the  deponent  had  also  been  present 
at  several  of  the  commemoration  sermons,  when  the 
mayor,  aldermen,  and  certain  of  the  common  council, 
and  the  city  officers,  with  the  boys  and  girls,  attended, 
and  had  heard  the  list  of  benefactors  read  over  by  the 
minister,  and  had  heard  his  father  state,  that  that  ser* 
men  was  always  preached  annually  on  the  Sunday  after 
the  Epiphany,  and  that  he  received  6s.  Sd.  for  preaching 
it,  and  that  he  also  received  some  payment,  (but  what 
the  deponent  did  not  remember,)  for  catechising  the 
children ;  and  that  while  he  (the  deponent)  was  cham* 

X  8  berlain 


1837. 


In  the  Matter 

of  the 

Norwich 

Charitiet. 
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18S7.       berlain  and  town  clerk,  he  attended  the  commemoratioD 

,  ^'T"X!^     sermons,  as  one  of  the  city  officers :  and  that  while  he 
In  the  Matter  ,       ,      ,  .     ,  , 

of  the        was  chamberlain  he  caused  the  sum  of  IL  6s.  8dL  to  be 

Charid^"  annually  paid  to  the  sword-bearer  to  make  certain  pay- 
ments ;  one  of  which  was,  the  6s.  Sd.  to  be  paid  to  the 
preacher  for  the  commemoration  sermon. 

The  affidavit  of  Mr.  Daj/j  late  one  of  the  aldermen  of 
the  city,  and  treasurer  of  the  boys'  and  girls'  hospitals, 
stated  that  he  had  been  treasurer  for  eight  years ;  and^ 
during  that  time,  had  yearly  paid  to  the  minister  of  Si* 
EdmuncTs  parish,  the  sum  of  1/.  Is.  for  catechising  thi 
children  in  the  hospitals,  and  which  payment  he  be- 
lieved had  been  made  for  a  long  series  of  years. 


The  affidavit  of  Mr.  Morse,  late  one  of  the  aldermi 
of  Norwich  J  stated  that  he  was  elected  an  aldermagr*^  ^^ 
in  the  year  1777,  and  in  the  year  1794  was  appointecE^^^*^ 
one  of  the  committee  to  superintend  and  visit  th^^^^^ 
Children's  Hospital:  that  the  deponent  had  been  welH^? 
acquainted  with  the  management  of  the  ChildrerimJ^''^f 
Hospital  ever  since  he  was  elected  an  alderman^ 
more  particularly  since  he  was  appointed  one  of  tb 
committee  of  superintendence ;  and  that  he 
always  heard  and  understood  that  the  same  was  a. 
foundation  for  educating  children  in  the  principles  of 
the  established  church ;  and  that  during  all  the  time 
he  had  known  the  hospital,  the  children  had  been  edu- 
cated in  the  principles  of  the  established  church,  and 
had  been  instructed  in  the  church  catechism  on  one 
day  in  every  week,  and  that  no  other  religious  doctrine 
had  been  taught  in  the  school :  that  he  had  heard  and 
verily  believed,  that  it  has  been  the  custom  from  near 
the  time  of  the  foundation  of  the  hospital,  and  which 
he  knew  to  have  subsisted  for  a  great  many  jrean^ 
for  the  children  under  the  superintendence  of  the  mas- 
ter 
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ter  and  mistress,  and  habited  in  the  dress  of  the  hospital,        1 8S7. 

that  is  to  say,  the  boys  in  blue  coats  or  jackets  and     ^^"^V*"^^ 

J  J  .V        •  1    •     1-1  ,    1.  .        In  the  Matter 

reel  caps,  and  the  girls  in  blue  gowns,  to  attend  divine        of  the 

service  at  the  cathedral  on  Sunday  mornings,  whenever      ^°*1".^" 
the  mayor  and  aldermen  went  in  state  to  the  cathedral ; 
and  that  seats  are  appropriated  for  the  children  in  the 
choir:  that  for  about   thirty  years  past  the  boys  and 
girls  have  met  at  the  school  on  every  Sunday  morning 
(except  during  the  holiday  time)  and  gone  in  procession, 
accompanied    by   the  master  and   mistress,   to  attend 
divine  service  at  the  cathedral,  and  have  been  annually 
in  Lent  catechised  by  the  minister  of  St.  Edmund's :  that, 
from  the  time  from  which  the  deponent  had   known 
the  hospital,  up  to  the  year  1836,  a  commemoration 
Bennon  had   been  annually  preached   on  the  Sunday 
next  after  the  Epiphany^  at  which  the  mayor  and  al- 
dermen and   certain  of  the  common  council,   accom- 
panied by  the  city  officers  and  regalia,  used  to  attend ; 
and  the  names  of  the  benefactors  of  the  hospital  were 
i^ad  by  the  minister,  between  the  prayers  and  sermon, 
from  a  book  kept  for  that  purpose ;  that  on  the  Wed*' 
*iesdfly,  in  Easter  week  in  every  year,  a  sermon  called  the 
Spital  sermon  was  preached  at  5^.  Helen's  church  in  the 
^ty,in  the  chapel  of  the  Great  Hospital^  to  which  the  may- 
<^5  aldermen,  and  sheriffs  of  the  city  went  in  procession, 
Accompanied  by  the  inmates  of  the  Great  Hospital,  and 
'Houghty's  Hospital,  and  the  children  in  the  Children's 
^QtpitaL     The  deponent  added,  that  considering  the 
^^^ren's  Hospital  to  have  been  established  for  the 
^ging  up  of  children  in  the  principles  of  the  established 
^^hirch,  and  knowing  it  to  have  been  conducted  on  those 
Principles  for  many  years,  and  presuming  it  would  so 
^^inue  to  be,  he,  on  the  27th  of  January  1815,  gave 
^  sum  of  80/.  5  per  cent.  Bank  annuities  to  the  cor- 
P^^^on  of  Norwich,  as  a  benefaction  to  the  Children's 
^^^tpiial,  which  he  should  not  have  done,  had  he  sup- 

X  4  posed 
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18S7.        posed  that  any  other  system  of  religious  instruction 
I  ^th*^Mtt     would  or  could  be  introduced ;  that  the  number  of  boys 
of  the        in  the  establishment,  when  full,  is  sixty-nine,  and  of  the — 

Norwich       ^:^i„  nc^„ 

Two  sons  of  Mr.  BrcnmCf  a  deceased  alderman,  de^ 
posed,  that  their  father,  in  his  lifetime,  gave  two  severaU 
sums  of  1 00/.  to  the  corporation  of  Norooich^  as  a  bene- 
faction to  the  ChildrerCs  Hospital;  and  that  from  the^ 
opinions  expressed  and  entertained  by  their  father,  tbey"~ 
knew  that  he  considered  the  ChildrerCs  Hospital  to  Iiav< 
been  established  for  the  instruction  and  bringing  up 
children  in  the  principles  of  the  established  church ; 
that  his  reason  for  appointing  certain  money  to  be  paid 
the  children,  on  the  anniversary  of  King  Charleses  restor-^ 
ation,  was,  by  bringing  that  event  to  their  remembrance^ 
to  create  and  promote  in  their  minds  a  feeling  of  attach- 
ment to  the  constitution  in  church  and  state ;  and 
the  deponents'  father  would  not  have  given  the  ben 
faction,  had  he  supposed  that  any  other  system  of 
ligious  instruction  would  or  could  be  introduced. 

Mr.  TVigram  and  Mr.  O.  Anderdon^  in  support  of  the& 
cross-petition. 

The  petitioners  and  the  other  gentlemen  proposed  by 
them,  were  perfectly  free  from  personal  objection.  The 
Master  ought,  at  the  very  least,  to  have  considered  the 
personal  claims  of  the  individuals  who  were  proposed 
from  among  those  who  had  belonged  to  the  old  cor« 
poration ;  but  he  did  not  even  do  that.  The  Master 
ought  not  to  have  received  in  evidence  the  report  of 
the  Commissioners  of  Corporation  Inquiry;  for  their 
investigation  was  a  wholly  ex  parte  proceeding.  The 
Master  has  proceeded  upon  an  entirely  erroneous  prin« 
ciple,  in  reiiising  to  consider  the  claims  of  individuals, 
merely  because  they  happened  to  form  part  of  a  parti-* 
cular  body  or  class.    , 

It 
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It  is  clear  that  The  ChildrerCs  Hospital^  divided,  as  it 
now  is,  into  the  B(y^  Hospital  and  The  Girl^  Hospital, 
is  a  church  of  England  charity ;  and  its  benefits  have 
always,  in  fact,  been  confined  to  the  children  of  mem- 
bers of  the  church  of  England.    King  Charles  the  First  is 
not  likely  to  have  given  it  a  charter,  unless  it  had  been, 
at  the  time,  a  church  of  England  foundation.    It  will  be 
observed,  that  clergymen  of  the  church  of  England  are 
appointed  preachers,   and  the  children  are  taught  the 
church  catechism ;  and  they  have  a  particular  dress,  a 
Gircomstance  which  is   peculiar  to  church  of  England 
cdiarides.     Suppose  the  trustees  should  be  Dissenters, 
and  should  appoint  a  Dissenting  master  and  mistress ; 
the  minister  who  catechises,  and  the  catechism  itself^ 
vooM  be  excluded.     Systems  of  management  according 
to  the  churcb  of  England  and  according  to  the  opinions 
<^ Dissenters  cannot  stand  together;  it  is  impossible  to 
draw  the  line  between  them.     The  invariable  usage,  as 
to  Ais  charity,  as  stated  in  the  petition  and  affidavits, 
concnrs  with  the  history  of  the  times  in  which  it  was 
founded  and  chartered,  to  prove  that  its  character  is 
essentially  that  of  a  church  of  England  charity. 


1887. 


In  the  Matter 

of  the 

Norwich 

Charities. 


The  Solicitor-General  and  Mr.  Blunt,  for  the  Master's 

He  ground  upon  which  the  Master  declined  to  ap- 
point my  members  of  the  old  corporation  was,  that,  to 
'^  the  least,  there  was  a  great  suspicion  that  the  old 
^o^wmtion,  as  trustees  of  the  charities,  had  not  dealt 
^th  die  object  of  their  trust  upon  the  only  principles 
^  which  they  ought  to  have  dealt  with  it.     A  very 
^portion,  however,  nearly  one  half,  of  the  individuals 
Proposed  by  Mr.  fVigram*s  clients,  were  selected  by  the 
Mater,  as  new  trustees.     In  such  a  place  as  Norwich,  a 

P^t  nomber  of  perfectly  fit  persons  can  be  found.   No- 
body 
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1637*        body  can  say  that  he  has  a  right  to  be  appointed  ii^ 
^■^^V^^     trustee ;  and  the  Master  has  preferred  to  take  persona  oft'- 

of  the  equal  respectability,  who  had  not  belonged  to  the  olcb 
Norwich  corporation.  No  objection  whatever  has  been  made  tc^^ 
the  individuals  whom  the  Master  has  chosen.  If  a  per-'-a 
son  were  now  to  found  a  charity,  he  would  select,  for  huM 
trustees,  persons  not  only  perfectly  respectable^  but  tacJ 
whom  no  suspicion  could,  by  possibility,  attach.  Th»M: 
report  of  the  Commissioners  of  Corporation  Inquirr-i 
was  quite  sufficient  evidence  for  the  Master,  upon  » 
matter  of  this  kind ;  it  shewed  the  nature  of  the  com^: 
plaints  which  existed  with  respect  to  these  cbaridei^ 
It  was,  besides,  verified  by  one  of  the  two  Commis-« 
sioners  by  whom  it  was  made;  and  the  statements^ 
contained  in  it,  were  supported  by  the  affidavit  o^: 
Mr.  EdwardSi  who  was  present,  during  the  Commis-s 
sioners'  inquiry,  and  who  heard  Mr.  Btgnoldf  one  of  thip»i 
petitioners  in  the  cross-petition,  and  who  was  mayor 
the  time,  declare  to  the  Commissioners,  that  it  would 
impossible  to  exercise  patronage  in  Norwich  upon  an^ 
other  principle  than  that  of  political  partisanship.  Whe^ 
the  Master  speaks,  in  his  memorandum,  of  ^^  the  cnM~ 
made  against  the  old  trustees,"  he  means  the  case  made 
against  the  fitness  of  the  old  trustees,  on  account  of  the 
suspicion  which  existed  against  them. 

As  to  the  second  part  of  the  case,  —  Is  there  any 
thing  in  the  charter  to  exclude  Dissenters  as  objects  of 
charity?  There  are  children  of  Dissenters  in  almost 
all  the  chartered  schools  ;  and  they  do  not  go  to  church. 
Suppose  that  upon  the  charity,  as  originally  constituted, 
there  has  been  engrafted  something  connected  with 
the  church,  the  only  consequence  is,  that,  to  that  ex- 
tent, it  is  a  church  charity.  The  only  thing  of  that 
kind  appears  to  be  the  settlement  of  135.  4^  annually, 
for  catechising  the  children ;  but  it  does  not  appear  that 

Dissenters' 
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XDissenters*  children  were  not  to  be  catechised;  and  it        1887. 
well  known  that  the  children  of  Dissenters  are  cate- 


cliised  just  as  much  as  the  children  of  members  of  the        of  the 
^^arch  of  England.     The   allowance   for  catechising,      ch*^ti^ 
"^^hich  is  still  confined  to  the  sum  of  ISs.  4fd.  annually, 
^^aoDot  affect  the  character  of  the  gifts  made  before  or 
^^iier  it  was  fixed.     There  was  nothing  to  lead  the  Mas- 
^^«r  to  the  conclusion  that  this  was  a  church  charity. 

[7%^  Lord  Chancellor. 

I  see  that  Mr.  Anguishes  will  declares  the  same  trust 
for  the  foundation  of  a  general  hospital  for  men  and 
'women  as  for  the  children's  hospital ;  but  is  it  meant  to 
l>e  contended,  that  the  general  hospital  is  a  church  of 
England  charity  ?  I  can  see  nothing  to  distinguish,  in 
point  of  intention,  between  the  two  charities.  I  want  to 
know  ^'  whether  a  poor  man,  woman,  or  child,  that 
should  be  hurt  by  a  fall  or  otherwise,"  was  to  be  left  to 
perish  in  the  street,  because  not  of  the  church  of  Eng^ 
land  ^]  [Mr.  O.  Anderdon,  No  such  general  hospital 
as  your  Lordship  refers  to  is  in  existence.]  [  The  Lord 
Chancellor.  That  circumstance  makes  no  difference, 
in  looking  to  what  the  intention  of  the  founder  was.] 

The  only  question  now  is,  whether  your  Lordship 
shall  decide  that  this  is  an  exclusively  church  of  Eng^ 
land  charity,  and  that  children,  belonging  to  that  com- 
munion, shall  alone  have  the  benefit  of  it.  If  it  should 
be  thought  proper  that  the  children  should  ^be  cate- 
chised in  St.  Edmund's  church,  that  regulation  may  be 
embodied  in  a  scheme  to  be  settled  hereafter.  The 
founder  seems  to  have  had  a  general  object  of  benevo- 
lence, and  to  have  intended  to  establish  a  place  of 
maintenance  and  education  for  the  young,  and  relief  for 

the  aged  and  afflicted. 

The 
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1837*  The  present  question,  however,  is  not  how  the  charity 

^  ^"^^^C^     is  to  be  reirulated.  but  who  are  to  be  its  trustees.    There 
la  the  Matter  ^  ' 


of  the        is  no  case  in  which  the  Court  has  said  that 
CbaritiM^      shall  not  be  trustees,  except  in  the  instance  of  charities 
which  are  in  their  nature  distinctly  connected  with  the 
church  of  England.     It  is  material  to  bear  in  mind  that, 
at  the  date,  not  only  of  the  founder's  will,  but  also  of 
the  charter,  Dissenters  might  have  been  members  of  the 
corporation,  and,  consequently,  trustees  of  this  charity  ; 
for  the  act  which  excluded  them  from  corporations 
not  passed  until  the  13  Car.  2.  (a),  in  the  year  166! 
Since  the  repeal  of  that  act.  Dissenters  have  been  mt 
bers  of  corporations,  and  at  the  very  time  of  the  passin    .   % 
of  the  late  act,  under  which  these  new  trustees  are 
pointed.  Dissenters  were  members  of  the  corporation 
Norwich^   and   consequently   trustees   of  this 
When  the  legislature  repealed  the  act  of  13  Cir  2,  (i^  '^^)» 
it  did  not  think  it  necessary  to  make  any  provisioi 
which  should  exclude  Dissenters  from  being,  in  tb( 
corporate  character,  trustees  of  any  charities  whateve' 
After  all,  out  of  twenty-one  persons  who  compose  tlv< 
mixed  body  of  trustees,  four  only  are  dissenters. 

Mr.  Wigram,  in  reply. 

The  petitioners  do  not  claim  any  right  to  be  ap» 
pointed  trustees;  but  they  do  claim  a  right  to  have 
their  claims  to  such  an  appointment  considered.  The 
Master  seems  to  have  thought  that  a  case  of  misconduct 
was  made  out  against  the  old  trustees. 

The  founder  of  the  boys'  and  girls*  hospitals  intended 
that  the  children  should  be  instructed  in  religion.     Can 

it 

(a)  13  Car.  9.  tt.i.  c.\,  :\  S.  (5)  See  9  G.  4.  c  17. 
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II be  supposed  that  he  was  indifierent  as  to  what  religion        18S7. 

they  should  be  taught?  Could  he  have  intended  that  ^"TT^'C^^ 
♦L        1-     1 J  i_         L  In  the  Matter 

tbere  should  have  been  on  one  day  a  master  of  one        of  the 

idigioii,  and  on  another  day  a  master  of  another  reli-      chiririttL 

gioQ?  These  charities  have  always  been,  in  feet,  church 

^  England  charities ;  and  the  usage  in  that  respect  is 

^ence  of  what  the  original  foundation  was. 

711^  Lord  Chancellor. 

Upon  die  first  part  of  the  case,  if  it  had  not  been 
iot  the  memorandum  made  by  the  Master,  the  question 
is  one  which  the  Court  would  not  have  allowed  even 
to  be  stated ;  for  it  is  the  well  established  rule,  that  the 
Court  gives  credit  to  the  Master's  report  of  the  appoint- 
ment of  trustees,   unless  the  parties  complaining  can 
diew  some  objection  to  the   persons  who  have  been 
selected.     Now,  against  the  individuals  appointed   in 
this   case,    no    allegation   of   any    sort    or    kind    is 
made;  and  the  only  case  of  the  petitioners  is,    that 
the  Master,  in  the  memorandum  which  he  has  made 
of  the  grounds  upon  which  he  proceeded,  uses  this 
expression,  viz.,  **  After  careful  consideration  of  the  case 
made  against  the  old  trustees,  I  am  of  opinion  that 
I  should    not  be  justified    in    re-appointing    any  of 
them.**     It  becomes,  therefore,  incumbent  on   me   to 
consider  whether  there  was  sufficient  ground  for  ex- 
dading  from  the  number   of   the  new  trustees  the 
individuals  who  formed  the  body  of  the  old  trustees. 
It  b  obvious  that  the  Master  only  meant,  that  those 
who  had  been  the  old  trustees  had  been  acting  under 
aoch  circumstances,  and  in  such  a  manner,  as  had 
(whether  rightly  or  not)  given  rise  to  the  suspicion  of 
their  exercising  their  trust  for  party  purposes ;  and  he 
thought  it  expedient,  in  selecting  a  body  of  new  trus- 
tees. 
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18S7.        tees^  to  appoint  others  who  were  not  liable  to  suspidoz:^^^ 

,  ^^T'X^'^     or  to  discussion,  or  invidious  remark.     What  is  stat^^ 
In  the  Matter  ^™ 

of  the        with  respect  to  the  foundation  for  such  a  suspicion^ 

Ch* '^dttl  ^^^^  ^"  ^^  "^^^  possible  evidence,  that  of  Mr.  B^ 
noUTa  own  affidavit,  explaining  another  which  had 
made  on  the  other  side.  I  do  not  think  that  there  are  a 
material  discrepancies  between  the  two  affidavits.  It 
stated,  that  the  corporation,  being  the  trustees  of 
charities,  divided  the  patronage  among  themselves,  w^jad 
that  the  patronage  was  used,  in  fact,  for  the  purposes  of 
political  party  and  influence  in  Norwich ;  that  the  c3e- 
cision,  or  balance,  was  always  turned  in  favour  of  'the 
person  who  happened  to  be  of  the  political  par^  oT  th& 
alderman  whose  turn  it  was  to  make  the  f^pointm^snt 
Anything  more  inconsistent  with  the  objects  of  the  slit- 
rities  could  not  well  be  thought  of.  Can  any  body  say 
that  that  is  a  proper  administration  of  the  charities  ? 

Nothing  could  be  more  injurious,  nothing  more  to  be 
avoided,  than  to  stir  again  all  the  feelings  of  suspioioo 
which  had  before  existed. 

There  the  feeling  exists:    it   may  be,    quite  inde- 
pendently of  any  really  improper  conduct  on  the  part 
of  the  old  trustees ;  but  if  the  Master  were  again  to 
pTunge  the  charities  into  all  the  suspicion  and  contest 
which  have  heretofore  prevailed,  he  would  very  ill  ex- 
ecute the  duty  he  had  to  perform.     Seeing  this  to  be 
the  case,  I  think  the  Master  has  done  very  vnsely  ii 
endeavouring,  if  possible,  to  deliver  these  charity  func^ 
from  this  party  feeling  which  has  unhappily  so  muc 
prevailed.     Against  the  individuals   appointed  by  t 
Master  no  case  is  made.     I  think  the  Master  was  i 
only  perfectly  justified   in   the   course   which   he  I 
adopted,  but  that  he  would  have  acted  extremely 

propc 
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properly,  if  he  had  not  endeavoured  to  rescue  the  charity        1837. 

fiinds  from  this  liability  to  suspicion.  ,  ^"X^"^ 

•^  *^  In  the  Matter 

of  the 
As  to  the  other  point  raised  by  the  cross-petition,  I      chariUca. 
am  asked  to  vary  the  Master's  report,  by  placing  the 
boys'  and  girls'  hospital,  under  the  care  of  a  different 
set  of  trustees,  from  that  under  the  care  of  which  the 
Master  has  placed  them. 

The  Master,  in  selecting  new  trustees,  has,  with  my 
entire  concurrence,  whenever  the  charity  was  for  church 
purposes,  selected,  as  trustees,  persons  who  were  mem- 
bers of  the  church  of  England.  It  has  been  thought 
proper,  that  when  the  object  of  the  trust  has  been  ex- 
clusively connected  with  one  particular  religious  party, 
the  trustees  who  were  to  have  the  control  over  it  should 
be  of  the  same  religious  party. 

The  question  is,  what  are  to  be  considered  church 
purposes.  When  I  look  to  this  foundation,  I  can  find 
nothing  alluding  to  a  church  purpose;  and  I  cannot 
hold,  because  I  may  have  reason  to  suppose  that  Thomas 
jlnguishy  when  he  made  his  will  in  the  year  1617,  was 
a  member  of  the  church  of  England,  that,  therefore, 
he  intended  that  the  only  objects  of  his  charities  should 
be  persons  who  belonged  to  the  church  of  England, 
He  could  easily  have  declared  such  an  intention,  if 
he  entertained  it. 

His  object  was  to  found  a  hospital  *^  for  the  keeping, 
bringing  up,  and  teaching  of  young  and  very  poor 
children  that  should  not  have  friends  to  help  them." 

Mr.  Bbmi  has  very  properly  observed,  that  members 
of  the  corporation  might  then  have  been  Dissenters. 

The 
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18S7. 


In  the  Matter 

of  the 

Norwich 

Cbaritiet. 


The  founder  declared  that  he  gave  the  premises  to 
the  intent,  that,  if  it  should  be  thought  convenient,  the 
same,  being  large,  spacious,  and  well  built,  and  having 
many  rooms  therein,  might,  after  the  ten  years,  be  em- 
ployed for  the  placing  a  master  and  dame,  or  other 
teachers,  to  bring  up  children  that  should  be  very 
poor,  and  should  not  have  friends  to  help  them,  from 
the  age  of  five,  six,  or  seven  years,  to  fourteen  or  fifteen, 
to  be  taught  in  the  meantime  according  to  their  dispo— 
sition,  as  that  they  might  be  fitting  for  service,  or  abl^ 
to  maintain  themselves  by  their  work. 


Then,  having  so  established  the  school,  he  directs^ 
that  if  neither  the  premises  given  by  him  should  btis 
found  convenient,  nor  any  other  place  be  given  for  th^ 
purpose,  the  overplus  of  the  rent,  after  paying  for  tb^ 
repairs,  should  be  applied  for  the  helping  and  curings 
of  poor  distressed    men,    women,    and   children    that 
should  be  hurt  by  falls  or  otherwise,  or  should  be  dis- 
eased and  likely  to  be  cured,  as  also  for  and  towards 
the  clothing  of  poor  children,  and  especially  towards  the 
helping  and  curing  of  poor  children  that  should  not  have 
friends  to  help  them,  and  that  should  be  cut  for  the 
stone,  or  ruptured,  as  many  had  been,  and  fqr  placing 
persons  that  should  be  diseased  and  thought  incurable 
in  the  lazar  houses  near  the  gates  of  the  said  city ;  and 
this  course  to  be  continued,  till  a  hospital  should  be 
founded  for  the  bringing  up  and  keeping  poor  diseased 
children. 


Now  I  am  told  that  these  charities  have  been  confined 
exclusively  to  persons  belonging  to  the  Church  of  Eng^ 
land.  In  order  to  justify  such  an  administration  of  the 
charities  as  this,  it  must  be  found  in  the  terms  of  the 
foundation.  The  royal  charter,  which  refers  to  the  pur« 
poses  for  which  the  institution  was  established  by  Mr. 
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^nguish^  provides  that   the  charity  of  the   Children's        1837, 

-Hospital  shall  continue  "  in  such  sort  as  in  the  will  of  ,  ^^^^^^^ 
«>u         'ji  #7T>  ^       '  y  .        ,  In  the  Matter 

«ie  said  rhomas  Anguish  was  mentioned*"  of  the 


According  to  the  terms  of  the  charter,  the  mayor, 
^heiifis,  &Co  were  **  to  maintain,  educate,  teach,  and  in- 
^^^■^ct  in  learning,  set  on  work,  and  otherwise  dispose  of 

xnany  such  children  as  the  revenues  would  extend  to, 

Co  them  should  seem  convenient" 


Norwich 
Charitiet. 


Iliere  is  nothing,  then,  in  the  charter,  at  all  alluding 
^'^    any  exclusive  description  of  parties,  who  were  to 
^K^e  the  benefits  of  the  charities ;  and  all  that  can  be 
^^  is,  that  there  is  a  subsequent  gift  or  settlement  of 
^^  4fiL  to  be  paid  to  a  clergyman  of  the  Church  of 
England  for  catechising  the  children ;   and  that  is,  no 
doabty  highly  beneficial ;  whatever  the  object  of  the 
duuity  may  be,  as  to  confining  it  or  not  to  a  particular 
class ;  fi>P,  if  members  of  the  Church  of  England  send 
thdr   children  to  the  school,  it  is  very  fit  that  they 
should  be  catechised  by  a  clergyman  of  their  own 
church.     That,  however,  is  no  reason  why  I  should 
infer   that  the  original  institution  was  intended  to  be 
confined  to  the  children  of  members  of  the  Church  of 
England.     It  is  quite  impossible  that  any  superadded 
gift  can  alter  the  original  purpose  of  the  foundation. 
I  am  not  called  upon  now  to  lay  down  any  rules  for  the 
future  support  and  regulation  of  the  school.     My  prin- 
ciple has  been,  to  confine  the  trustees  to  members  of  the 
Church  of  England,  where  I  found  that  the  foundation 
'   was  exclusively  confined  to  the  purposes  of  the  Church 
of  England.     I  do  not  find  that  here. 

If  I  thought  that  there  was  any  danger  that  the  rules, 

which  have  for  the  time  past  been  observed  with  respect 

Vol.  11.  Y  to 
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1837*        to  this  charity,  were  likely  to  be  departed  from,  it  mi^ 

^"^^^C^^^     require  more  consideration  ;  but  when  I  find  that  out 
In  the  Matter       ^  ,       ,  ,  ,  , 

of  the         twenty-one  trustees  who  have  been  now  selected,  oi 

Ch'^KHes  ^^"'^  ^^^  "^^  members  of  the  Church  of  England,  i^ 
impossible  to  suppose  that  there  is  any  real  danger- 
altering  the  course  of  management  and  education  wh  i 
has  heretofore  prevailed. 

If,  on  the  other  hand,  I  should  say  that  the  Ma^sCr^r 
was  wrong  in  appointing  the  four  trustees  who  are    R^mct 
members  of  the  Church  of  England,  I  could  only  coine 
to  that  decision,  upon  the  ground  that  I  found  somethaif^ 
in  the  charter,  or  in   the  constitution  of  the  char-ity, 
which  would  lead  me  to  conclude  that  it  was  meanfc    to 
be  exclusively  confined  to  the  children  of  members  of 
the  Church  of  England;  and  I  should  then  be,  in  fTnct, 
excluding  all  others  from  it. 

For  this,  there  are  no  grounds;  and  as  I  am  (^wiite 
sure  that,  in  confirming  the  Master's  report,  I  incu  r  do 
risk  of  altering  the  management  of  the  charity,  tbe 
petition  must  be  dismissed  with  costs. 
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BETWEEN  March  16. 

Sarah  phillipo,  widow,  martha  goggs, 

Widow,  and  ANN  JOHNSON,  Widow,    Plaintiffs  ; 

AND 

James  MUNNINGS,  -  -  Defendant. 

Jk/TATTHEW  BUSCALL,  oiFakenham,  by  his  will,  A  suit  to  make 
-^^  dated  the  19th  o^  October  1785,  amongst  other  accounXr^ 

bequests,  gave  the  sum  of  400/.  to  Edmund  Buscall^  upon  «"«  of  money 

,  ,  .  ,  which  had 

trust  to  place  the   same  out  at  interest  upon  real  or  been  be- 

government  securities,  and  to  pay  the  interest  and  di-  gp^ajhed  to 
vidends  to  the  testator's  sister,  Sarah  Buscall,  for  her  testator  upon 
life ;  and  after  her  decease,  to  pay  and  apply  the  interest  and  which"had 
and  dividends,  or  so  much  thereof  as  should  be  neces*  been  severed 
sary,  for  and  towards  the  maintenance  and  education  of  ecutor  from 
John  BuscaUj  son  of  Matthew  Buscall,  of  Fransham,  until  ^^^  testator's 
he  should  attain  his  age  of  twenty-four  years;  and  then  tate,  and  the 

in  trust,  io  case  the  testator's  sister  should  then  be  dead,  '"'f^^J  of 

'  ^  '   which  had,  for 

and  if  not,  then,  on  her  decease,  to  assign,  transfer,  and  a  time,  been 

pay  the  legacy  of  400/.  and  all  interest  then  due  and  thf  tmsu'^of 

unapplied  as  aforesaid,  and  the  securities  on  which  the  ^^^  ^'^^  i^^  not 

same  should  be  invested,  to  John  Buscall^  to  and  for  his  cover  a  le-* 

own  use.     The  testator  bequeathed  certain  leiracies  in  ^^y*  within 

^  the  meanmg 

trust  for  Philip  Buscall  and  James  Buscalty  and  the  Plain-  of  the  Limit- 

tifl6,  by  their  names  of  Sarah  Buscall,  Martha  Buscall,  l^'SP!'''\l^ 
and  Ann  Buscall,  therein  also  described  as  the  children 
of  MatthA)  Btiscall  of  Fransham.  And  the  testator  de- 
clared that  if  any  of  them,  Philip  Buscall,  John  Buscall, 
and  James  Buscall,  Sarah  Btiscall,  Martha  Buscall,  and 
jifiH  Buscall,  should  happen  to  die  before  his,  her,  or 
tbeir  legacy  or  legacies  should  become  payable,  then 
the  legacy  or  legacies  of  him,  her,  or  them  so  dying, 
aixl  all  interest,  if  any,  then  due  thereon,  and  unapplied 

Y  2  for 
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^^  for  maintenance  as  aforesaid,  should  be  equally  divided 
and  paid  to  and  amongst  the  survivors  and  survivor  of 
them,  share  and  share  alike,  at  such  time  and  times  as 
his,  her,  or  their  original  legacy  should  become  payable. 
And  the  testator  appointed  Edmund  Buscall  his  executor. 

Sarah  Buscall  died  in  the  testator's  lifetime. 

The  testator  died  on  the  31st  of  January  1787, 
leaving  Philip  Buscally  John  Buscall^  James  Buscall,  and 
the  Plaintiffs,  and  Edmund  Buscall  surviving;  and  Edmund 
Buscall,  shortly  after  the  testator's  decease,  proved  the 
will,  and  possessed  the  testator's  personal  estate,  and 
paid  all  the  debts  and  legacies,  other  than  the  legacy  of 
400/.,  and  set  apart  the  sum  of  400/.  to  answer  that 
legacy.  In  the  year  1799,  Edmund  Buscall  died, 
having  appointed  the  Defendant,  James  Munnifigs,  his 
executor,  who  proved  his  will. 

The  bill,  wliich  was  filed  on  the  18th  of  Atigusl  1834, 
stBLied  that  Philip  Buscall  died  in  the  year  1797,  and 
that  John  Buscall  died  in  the  year  1800,  under  the  age 
of  twenty-four  years,  leaving  the   Plaintiffs,  and  James 
Buscall  surviving  him  ;  and  that  James  Buscall  died  in 
the  year  1814,  intestate,  and  without  having  been  mar- 
ried, leaving  the  Plaintiffs  his  only  next  of  kin,  and  that 
they  had  commenced  proceedings,  and  intended  forth- 
with to  procure  letters  of  administration  to  his  effects. 
It  alleged,  that  the  Defendant  had  possessed  himself  of 
the  400/.,  or  of  the  securities  upon  which  that  sum  had 
been  invested,  and  that  he  had  refused  to  pay  it  to  the 
Plaintiffs,  but  intended  to  convert  it  to  his  own  use ; 
and  it  charged  that  he  had  received  the  interest  or  divi- 
dends, and  had  converted  them  to  his  own  use.     The 
bill  prayed  that  it  might  be  declared  that  the  Plaintiffi, 
in  their  own  right,  and  as  the  next  of  kin  of  James  Bus-- 
call,  in  the  events  which  had  happened,  were  beneficially 

interested 
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interested  in,  or  entitled  to,  the  whole  of  the  principal  ^^_ 
sum  of  400/.,  or  the  stocks  or  funds  or  other  the  secu- 
rities, if  any,  upon  which  the  same  had  been  invested, 
and  also  the  interest  and  dividends  accrued  upon  or  in 
re^)ect  of  the  same ;  and  that  the  same  might  be  paid 
or  transferred  or  accounted  for  bv  the  Defendant  to  the 
Piaiotifl^;  and  that  the  necessary  accounts  might  be 
taken ;  that  the  Defendant  might  be  restrained,  by  in- 
junction, from  parting  with  the  400/.  or  the  securities 
upon  which  the  same  had  been  invested ;  and  that  that 
sun,  or  such  securities,  and  the  arrears  of  interest  and 
dividends  received  by  the  Defendant,  might  be  paid  or 
transferred  into  the  name  of  the  Accountant*GeneraI, 
in  tnist  in  the  cause. 

The  Defendant,  by  his  answer,  stated  and  admitted 
tbat  Edmund  BitscaU^  out  of  the  personal  estate  of  the 
testator  Matthew  Buscall,  paid  all  his  debts  and  funeral 
^d  testamentary  expenses,  and  all  the  legacies  given 
^y  his  will,  except  the  legacy  of  400/.,  and  thereout  set 
*pvt  the  sum  of  400/L  given,  in  trust,  for  the  purposes 
*^^kte  mentioned,  and  invested  the  same  on  mortgage, 
ftt  5  per  cent.  The  Defendant  then  stated,  that  the  sum 
^400/.,  so  invested,  remained  upon  that  security  until 
^hont  two  years  after  the  decease  of  Edmund  Buscall^ 
^hen  the  mortgage  was  paid  off;  and  that  the  Defend- 
*>)t  then  invested  the  mortgage-money,  in  his  own  name, 
^  the  purchase  of  the  sum  of  410/.  Navy  five  per  cent 
^moities;  and  that  in  the  year  1813  or  1814,  the  De- 

"^odant  sold   out  that  stock,  and  did  not  afterwards 

• 

^V€st  th6  produce,  but  retained  it  in  his  own  hands. 
The  Defendant  admitted  that  he  received  the  interest 
^  the  mortgage,  and  the  dividends  on  the  sum  of 
'^;  he  stated  that  certain  payments  had  been  made, 
^tidmund  BuscaU' and  by  himself,  to  a  brother  of  John 
^■^Kofiy  on  his  behalf,  on  account  of  the  interest  of  the 
^^  the  last  of  which  payments  was  made  on  the 
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1837.        1st  oi  March  1801,  and  of  which  16/.  had  been  pil 
^■^^^^^      by  Edmund  BuscaU  and  40/.  by  himself;  and  that  M 
V.  dividends  or   interest  received  by  him,   (the  DeM 

ant,)  amounted  to  246/.;  or  thereabouts,  aod  tbd 
under  the  circumstances  before  mentioned,  he  had  cm 
verted  and  applied  only  such  part  of  such  dividends  m 
interest  to  his  own  use,  as  had  not  been  paid  over  If 
him  as  therein-before  stated.  The  Defendaot  m^ 
stated  that  he  believed  it  was  a  fact,  ihat  Mm  iA 
call  had  never  been  heard  of  since  the  year  IM^ 
except  as  having  died  at  or  about  that  time ;  and  M 
Defendant  admitted  that  he  had  never  heard  of  kii 
since  that  time.  The  Defendant  stated  that  he  hadMt 
been  able  to  ascertain  whether  John  BuscaU  atttad 
the  age  of  twenty-four  years ;  but  that  he  had  been  it 
formed  and  believed  that  Philip  BuscaU  died  in  tbettr 
time  o{John  BuscaU^  and  about  the  year  1797,  anddit. 
John  BuscaU  left  James  BuscaU  and  the  Plaintiffi  fl^ 
viving  him.  The  Defendant,  by  his  answer,  also-ckiiDfli 
in  bar  of  the  suit,  the  same  benefit  of  the  statute  of 
limitations,  and  of  the  laches  of  the  Plaintiffs,  in  pottiit 
their  claim  in  suit,  as  if  he  had  pleaded  the  sane  ii 
bar  to  the  bill. 

The  Plaintiffs,  after  the  filing  of  the  original  lA 
procured  letters  of  administration  to  John  BuscaU  foA 
to  James  BuscaU;  and,  by  supplemental  bill,  they  stawl 
these  administrations,  and  insisted  that  all  difficult  ^ 
to  the  time  of  the  death  of  John  BuscaU  was  remof«" 
by  their  obtaining  administration  to  him. 

Affidavits  were  subsequently  made,  which  tended  ^ 
prove  that  John  BuscaU  died  in  the  month  of  JaUM^ 
1 800,  under  the  age  of  twenty-four ;  and  which  she^ 
that  dividends  to  the  amount  of  392/.  35.  2d,  woo^ 
have  accrued,  between  the  year  1814-  and  the  pres«' 
ximcj  upon  the  stock  which  had  been  sold  out  and  up^ 
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Runnings. 


this  suit.  It  will  be  argued  for  the  Plaintiff,  that  this 
is  not  a  suit  for  a  legacy,  but  a  suit  to  make  the  Defeud- 
aut  answerable,  as  a  trustee.  That  argument,  however, 
goes  too  far;  for  every  executor  is  a  trustee,  and  every 
suit  for  a  legacy  is  a  suit  to  compel  the  performance  of 
a  trust ;  and,  if  the  argument  were  to  prevail,  the  con- 
sequence would  be,  that  there  would  be  no  case  to 
which  this  part  of  the  statute  could  apply,  and  the 
express  provision  which  the  legislature  has  made,  would 
be  entirely  inoperative.  Murray  v.  The  East  India 
Company,  (a) 

The  Lord  Chancellor  [without  calling  on  Mr. 
Wakefield  and  Mr.  Goodeve,  who  were  counsel  on  the 
other  side;] 

A  man,  who,  being  in  possession  of  a  fund  whidi  be 
knows  to  be  not  his  own,  thinks  proper  to  sell  it  and 
apply  the  produce  to  his  own  use,  certainly  does  not 
come  before  the  Court  under  circumstances  which 
entitle  him  to  much  indulgence ;  and  the  only  question 
is,  whether,  by  the  statute  which  has  been  referred  to^ 
I  am  prohibited  from  entertaining  this  suit  to  make  him 
responsible  for  that  breach  of  trust.     The  whole  fal* 

lacy 


be  brought  to  recover  any  sum 
of  money  secured  by  any  mort- 
gage, judgment,  or  lien,  or  other- 
wise charged  upon  or  payable 
out  of  any  land  or  rent,  at  law 
or  in  equity,  or  any  legacy,  but 
within  twenty  years  next  after 
a  present  right  to  receive  the 
same  shall  have  accrued  to  some 
person  capable  of  giving  a  dis- 
charge for  or  release  of  the  same, 
unless,  in  the  mean  time,  some 
part  of  the  principal  money,  or 
some  interest  thereon,  shall  have 
been  paid,  or  some  acknowledg- 


ment of  the  right  thereto  shall 
have  been  given  in  writing,  signed 
by  the  person  by  whom  the 
same  shall  be  payable^  or  his 
agent,  to  the  person  entitled 
thereto  or  his  agent ;  and  in  sodi 
case,  no  such  action  or  suit  or 
proceeding  shall  be  broagfat  bat 
within  twenty  years  after  sodi 
payment  or  acknowledgment,  or 
the  last  of  such  payments  or  a&* 
knowledgments,  if  more  than 
one,  was  given." 
{a)  5  B.^  JUd.  204. 
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lacy  of  the  Defendant's  argument  consists  in  treating 

Chis  salt  as  a  suit  for  a  legacy.     Now,  the  fund  ceased 

Co  bear  the  character  of  a  legacy,  as  soon  as  it  assumed 

the  character  of  a  trust  fund.     Suppose  the  fund  had 

been  given  by  the  will  to  any  body  else,  as  a  trustee, 

and  not  to  the  executor ;  it  would  then  be  clearly  the 

case  of  a  breach  of  trust.   In  this  case,  the  executor,  when 

he  severed  the  legacy  from  the  general  personal  estate, 

could  not  pay  it  over  to  any  other  person;  he  was 

l>omid  by  the  direction  of  the  testator  to  hold  it  upon 

crertidn  trusts  until  the  legatee  attained  twenty-four. 

A^hat  he  would  have  done  by  paying  it  to  a  trustee,  he 

lias  done,  by  severing  it  from  the  testator's  property, 

aod  appropriating  it  to  the  particular  purpose  pointed 

oat  by  the  will. 


1837. 


Phii.upo 

V, 
MUNNIMGS 


It  is  impossible  to  consider  that  the  executor,  so  act- 
inia is  acting  as  an  executor :  he  has  all  this  while  been 
<^c^  as  a  trustee. 


This  suit  must  be  considered,  not  as  a  suit  for  a 
legacy,  but  as  a  suit  to  compel  a  party  to  account  for  a 
bvcadi  of  trust ;  and  it  is  dear,  therefore,  that  it  is  not 
^^ithin  the  terms  of  the  act  in  question. 

Motion  refused  with  costs,  (a) 

(*)  There  is  room,  perhaps, 
^  eoondenble  doubt,  whether 
^  act  above  referred  to  ex- 
(^riitoany  Icgadea  which  are 
^  dmged  upon  knd.  The 
^atie  of  the  act  relates  solely  to 
^ad;  ud  so,  apparently,  do  all 
^pOfisioDs,  except  the  words 
*^  the  fordeth  section  above 
^"H  inth  respect  to  the  re- 

^"^  of  legades^  and  similar 

^vdi  in  the  forty-second  sec- 

^  with  respect  to  the  re- 


covery of  interest  upon  legacies, 
and  a  declaration  in  the  forty- 
third  section  that  no  person 
claiming  any  tithes,  legacy,  or 
other  property,  which  might  be 
recovered  at  law  or  in  equity, 
shall  have  a  longer  time  to  re- 
cover the  same  in  any  spiritual 
Court  than  he  has  at  law  or  in 
equity.  * 

See  some  observadons  upon 
the  scope  of  the  act,  in  Fagei  v. 
Fole^f,  2  Bing.  N.  S.  679. 


316  CASES  IN  CHANCERY. 

m 

1 836. 


1856.  In  the  Matter  of  the  LUDLOW  Charities. 

A'b©.?.  12. 14, 

^^1837.^^*  Mr.  LECHMERE  CHARLTON'S  Case. 

Feb.  17,16.24. 

A  Barrister,       TN  this  case,  two  petitions  had  been  presented  to  the 
r  Member  of  Lord  Chancellor,  under  the  seventy-first  section  of 

Parliament,      the  act  5  &  6  JV.  4.  c.  76,  for  the  regulation  of  muni- 
appeared  .     ,  .  .         ,  .  , 
bdbreaMas-    cipal  corporations,  praying  that  proper  persons  might 

ter,  as  counsel  jj^  appointed  trustees  of  certain  charities  at  lAidUm : 

m  support  of  '^^ 

n  petition         and  by  an  order  made  by  the  Lord  Chancellor  upon 

Eii^°f  wid^     ^^'^  petitions,  and  bearing  date  the  20th  of  August  1 836, 
others;  and       it  was  referred  to  the  Master  in  attendance  during  the 

he  Ait£i*wftros 

addressed  a       vacation,  to  appoint  proper  persons  to  be  trustees  of 

letter  to  the      the  charity  estates  and  property,  late  vested  in  or  under 

Master  which  .  i      r      ^'    ^ 

was  expressed   ^he  administration  of  the  corporation  of  Ludlow^  or  any 

in  threatening  ^f  ^^  members  thereof  in  that  character,  which  were 

terms,  and  the 

tendency  of      affected  by  the  seventy-first  section  of  the  act  of  par- 

which  was  to     i*  „,^«* 
induce  the         ''ament. 

Master  to  alter 

was^upposed        Edmund  hcchmere  CharltoUy  Esquire,  one  of  the  Mem- 

tohavetormed  bers  of  Parliament  for  the  borough  of  LudlonDy  and  a  bar- 
uponthecase;     .  r  i  •  •  i        i_  r  i  • 

and  he  sub-      nster,  was  one  ot  the  petitioners  by  whom  one  ot  the  peti- 

sequently         tions  was  presented;  and  in  the  prosecution  of  the  order, 

wrote  a  lebcer 

to  the  Lord  he  attended  as  counsel,  on  behalf  of  his  co-petitioners 

whkh  hi^^'  ^"  ^"^  himself,  before  Master  Brougham,  who  sat  for  the 

avowed  the  vacation  Master.     After   some  proceedings   had   been 

the  letter  to  taken,   both  Master  Brougham  and  Mr.  Charlton  left 

the  Master.       town,    and    Mr.    Charlton   subsequently   addressed    to 

The  Lord  . 

Chancellor        Master  B?'Ougham  the  following  letter :  — 

committed 
him  to  the 
Fleet,  during  "  Lud/ord,  24.th  October  1 836. 

p  easure.  „  g-^^  —  I  am  informed   by  my  solicitor,   that  the 

inclosed  memoranda  appear  on  the  statement  of  facts 

submitted 
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submitted  to  you  in  the  case  of  the  Ludlont)  charities^        1836. 

^hich  induced  your  clerk  to  say,  that  he  believed  that  .-^T'^^^''^ 
-  ''  .  ,  .     MtXechmbrk 

tbe   trustees  were  appointed.     Permit  me  to  say,  this    Chaelton's 
is  exceedingly  unfair ;  nay  more,  it  is  practising  a  de- 
ception on  me  that  is  unwarrantable,  and  which  entitles 
nie  to  call  on  you  for  an  explanation ;  in  doing  which, 
I  hope  I  shall  not  exceed  the  limits  that  are  allowed 
to  a  gentleman  who  feels  himself  to  have  been  unde- 
servedly aggrieved.     As  a  mere   barrister,  advocating 
tlie  cause  of  my  clients,  I  question  if  I  have  any  right 
to  dispute,  m  this  stage  of  the  business,  your  authority, 
your  law,  or  your  decision,  in  a  private  communication, 
as  there  is  another  tribunal  open  to  me  for  appeal ;  but, 
in   the  present  case,  I  maintain  that  I  am  justified  in 
^opting  this  mode  of  proceeding,  because  you  have  in 
^ese  notes  that  are  ascribed  to  you,  either  stated  what 
*s  iiot  true,  or  you  have  drawn  conclusions  from  my 
^^tatements  and  affidavits,  which  are   at  variance  with 
^e  facts,  and  which,  directly   or  indirectly,   cast  an 
^Uiputation  on  my  character  as  an  advocate,  or  as  a 
S^ntleman.     First,  with  respect  to  the  word  ^settled,' 
I    assert  that  the  matter  was  not  setded,  and  I  have 
your  authority  for  saying  it  was  not  settled.     You  told 
iDe,  and  I  dare  you  to  deny  it,  that  if  my  reply  would 
take  up  a  long  time,  you  must  defer  it ;  and  you  must 
i^ecollect  that  it  was  only  on  this  express  understanding, 
that  I  refused  to  depart  without  having  your  permis- 
sion to  take  out  another  warrant,  which  you  allowed. 
With  what  propriety  then,  I  ask,  did  you  write  the 
word  *  settled  ? '     But  let  me  remind  you   of  another 
circumstance.     Mr.  RomiUy  made  a  long   speech   to 
prove  that  the  estate  derived  from  Edward  the  Sixth 
was  for  *  corporate '  as  well  as  for  *  charitable '  pur- 
poses.    Mr.  Z)otDn^5  swore  (*  *****  *)  that  it  was 
given  for  corporate  purposes ;  but  not  a  proof,  or  the 
semblance  of  proof,  was  in  evidence  in  support  of  this 

assertion 
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1836.       assertion,  save  and  except  a  single  sentence  in  the  report 

,/^"V^*^     of  the  charity  commissioners,  which,  so  for  from  bear- 
Mf.Lechmbbe  "^ 

Charlton's  ing  out  the  assertion  of  Mr.  Dcnones  and  the  logic  of 
Case.  ^^^  Bamilli/f  proves,  if  it  proves  anything,  directly  the 
reverse  of  what  they  would  infer.  Well,  when  Mr. 
RomiUy  had  done,  and  proposed  his  pure  disinterested 
squad  for  trustees,  did  you  not  say  ^  Let  us  first  go 
into  the  question  of  the  merits  of  the  respective  trustees 
proposed  by  each  side;  after  which  you'  (addressing 
yourself  to  me)  *  will  have  the  opportunity  of  replying 
as  to  the  proper  disposal  of  tlie  estate  in  question?' 
That  reply  I  have  never  had ;  it  was  deferred  at  your 
own  request,  because  you  said  you  had  no  time  to  hear 
it,  if  it  would  take  up  much  time.  With  what  propriety 
or  justice,  then,  do  you  say  that  the  question  at  issue  is 
^  settled?'  And  now  to  your  other  memoranda!  You 
assign  two  reasons  for  not  appointing  any  members 
of  the  old  corporation,  which,  if  they  are  intelligible, 
(and  it  is  really  with  some  difficulty  that  I  make  them 
out)  are  untrue.  You  say  that  the  deeds,  &c.  were 
deposited  in  the  Ludlow  bank,  under  the  advice  of 
Mr.  Serjeant  Merei}C^thery  and  that  I  admitted  it  to  be 
true.  I  say  I  did  no  such  thing.  Read  the  report 
in  the  Times  newspaper,  the  reporter  of  which  was 
happily  present  to  confirm  the  accuracy  of  my  state- 
ments. Mr.  Serjeant  Merewether  merely  advised  that 
the  books  and  deeds  which  related  to  the  charity 
property  should  not  be  given  to  the  new  counciL  It 
was  the  old  corporation,  in  their  capacity  of  trustees, 
that  deposited  the  property  confided  to  their  care  in 
that  place  that  was  most  secure  from  any  lawless 
violence  that  the  rabble  may  attempt  You  next  r^r 
to  my  affidavit  as  the  ground  on  which  you  refuse  to 
make  any  of  the  old  corporators  trustees,  which  is 
unfair  and  unjust  towards  me.  My  affidavit  goes  to 
prove  that  the  old  corporators,  as  trustees  of  the  charity 

estate 
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^tate  under  the  Municipal  Act,  did  no  more  than  fulfil        18S6. 
the  trust  reposed  in  them  without  fear  or  favour ;  and  ^^^^^^^^^ 

y   J  *^  MrXlCHMERE 

1  defy  you  to  point  out  a  passage  that  impugns  their    Charlton's 
past  conduct  or  their  eligibility  for  the  future.     I  now 
cotne  to   your   <  addition.'      You    assert  that   the  old 
corporation  are  *  in  contempt.'     This  is  not  true ;  and 
I  need  only  recal  to  your  recollection  what  passed,  to 
satisfy  you   that  it  is  not  true.     I  stated  that  I  was 
prepared  in  the  first  instance,  to  maintain,  among  other 
reasons  to  which  I  should  advert,  that  they  were  not 
in    contempt,   because  Mr.  Daames^   by  adding  what 
he  had  to  your  order  without  your  permission,   had 
^v^eakened,  if  he  had  not  destroyed,  its  effect.     I  stated 
^at  I  had  in  my  possession  affidavits  fi4)m  the  parties 
Concerned,  which   they  had   left  to  my  discretion  to 
Pt^oduce  or  not  to  produce  as  I  thought  fit;  and  I 
^as  proceeding  in  my  argument,  when  Mr.  Romilly 
^Oterrupted  me,  and  remarked  he  would  pass  the  subject 
^^er  for  the  present ;  in  repfy  to  which  I  said,  I  would 
^H)t  agree   to  such  an  arrangement;  that  is,  that  he 
^bould  pass  it  over  altogether,  or  he  should  then  pro- 
ceed with  the  charge.     You  then  interposed  and  said, 
that  it  appeared  better  to  pass  it  over  altogether,  as  yon 
tinderstood  that   the  business   could    proceed  without 
the  papers  in  question ;  and  it  was  on  this  understand- 
ing, namely,  that  it  should  be  passed  over  altogether, 
that  the  matter  proceeded.     With  what  propriety  then, 
I  ask,  do  you  assert  that  the  old  corporation  are  *  in 
contempt'  ?     It  is,  however,  on  these  grounds  that  you 
say  you  have  named  none  of  the  old  corporators  as  the 
new  trustees,  when  there  is  not  a  shadqw  of  blame  im- 
puted to  them  in  the  affidavits;  and  in  the  inferences 
that  you  have  drawn,  you  are  wholly  unsupported  by 
&cts.     And  who  is  it  that  you  propose  to  appoint  in 
their  places?     Every  one  of  the  persons  recommended 
by  the  new  council,  to  the  number  of  ten,  every  one  of 

the 
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1 836.        the  persons  supported  by  ^  the  well-beloved '   hack  of 
^^^■V^^      *  *  *  *  the  Attorney-General,  for  party  purposes;  the 
Charlton's    majority  of  whom  deny  that  the  funds  were  given  for 
^**^         charitable  uses ;   the  majority  of  whom  have  adopted 
every  means  that  ingenuity  could  devise  to  prevent  the 
rents  from  the  charity  estates  being  paid  to  the  trustees ; 
the  majority  of  whom  have  used  threats  and  menaces  to 
procure  the  charity  funds  for  their  own  benefit;  the 
majority  of  whom  have  publicly  declared  that  they  only 
want  these  charity  funds  to  pay  off  their  own  debts ; 
the  majority  of  whom,  you  yourself  have  in  an  authen- 
ticated paper  declared,    ^  ought  not  to  be  appointed' 
Yes  !    These  are  the  persons  that  you  have  selected, 
together  with  seven  others,   (a   palpable   minority)  to 
administer  honestly  and  conscientiously  the  charity  funds 
of  this  borough.     These  are  the  persons  that  you,  as  a 
wise  and  incorruptible  Judge,  presume  to  recommend 
for  that  important  trust,  giving  the  depredators  (for  so 
they  are  if  they  attempt  to  purloin  the  charity  funds  for 
their  own  benefit)  a  majority  of  ten  to  seven,  when  you 
will  remember,  and  I  dare  you  to  deny  it,  that  after  1 
had  urged  the  same  argument  against  the  council  having 
any  thing  to  do  with  these  funds  that  I  have  now,  that 
you  yourself  admitted  that  they  were  improper  persons, 
and  you  asked  me  if  I  would  be  satisfied  if  you  gave  to 
the  petitioners  a  majority  over  the  council,  in  order  to 
prevent  such  misapplication  of  the  charity  money  that 
I  anticipated.     Such  conduct.   Sir,  may  be  becoming 
enough  in  Master  Brummagem^  but  in  Master  Brougham 
it  is  as  unexpected  as  it  is  inexcusable.     In  order  to 
make  out  something  like  a  case  to  justify  you,  you  have, 
if  I  am  to  understand  that  this  decision  of  yours  is  con- 
clusive, and  is  to  be  reported  to  the  Chancellor,  thrown 
all  the  blame  on  me,  to  which  I  will  not  submit.     Far 
be  it,  however,  from  me  to  throw  out,  in  this  stage  of  the 
business,  a  threat  to  you  in  your  capacity  of  a  Judge.  I 

have 
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ha.^V"e  too  much  respect  for  that  high  office,  when  it  is        1836. 
h^ld,  as  it  ought  to  be,  for  the  protection  of  its  suitors,  ^^^^: 
to      he  unmindful   of  my  duty.     All  I  ask  is,  that  there    Charlton's 
stftould  be  a  rehearing,  and  that  you  should  set  yourself 
ri^ht  where  you  have  been  led  into  error.     All  I  ask,  in 
shcirt,  is,  even-handed  justice,  in  which  case  this  letter 
shsdl  never  be  made  public,  nor  shall  your  serenity  be 
a^ain  disturbed  by  any  further  remonstrance  from 

*^  Your  obedient  and  very  humble  servant, 

«  E.  L.  Charlton. 

**  P.S.  —  I  shall  be  in  London  on  the  first  day  of 
t^irm,  and  shall  wait  for  your  answer  at  FendalFs  Hotel, 
^GlacC'-yard. 

«  To  Wm.  Brougham^  Esq." 

The  following  are  the  inclosures  to  which  the  fore- 
sting letter  refers. 

**  Copy  of  notes  written  on  the  state  of  facts :  — 

<  Settled. 
'  Stated  and  admitted  to  be  true,  that  the  corporation 
being  in  debt  to  the  Ludlow  Bank,  and  feeling  doubtiiil 
Whether  they  ought  to  hand  over  the  deeds  and  secu- 
irittes  belonging  to  the  corporation  to  the  new  council, 
deposited,  under  the  advice  of  Serjeant   Merenoether^ 
with  the  bank,  who  now  claim  a  lien  upon  them ;  and 
also  that  there  were  important  questions  pending  be- 
tween the  old  trustees  and  the  present  town  council. 
See   also   affidavit  of  Mr.  Charlton  respecting  money 
borrowed  by  the  late  trustees  from  the  same  bankers, 
with  whom   deeds   deposited:    I   think   this   makes  it 
improper  to  appoint  them  new  trustees.     In  addition  to 
the  objection  to  appoint  any  of  the  old  trustees  arising 
out  of  the  above  admission  of  Mr.  Charlton^  who  ap- 
peared before  me  as  counsel  for  the  petitioners,  Sankey 
and  others,  and  also  from  what  appears  in  the  affidavit 

of 
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18S6.  of  Mr.  Charlton^  it  is  to  be  observed,  that  the  said 
MrXECHMERE  petitioners  are  in  contempt,  inasmuch  as  they  have  re- 
Cuaelton's  fused  to  comply  with  my  order  to  produce  before  me 
the  deeds,  books,  papers,  and  writings  relating  to  the 
estates  and  property  of  the  charity  in  question ;  I  am 
therefore  of  opinion  that  in  this  case  none  of  the  old 
trustees  ought  to  be  appointed,  and  have  accordingly 
selected  some  other  names  from  the  list  proposed  by  the 
said  petitioners,  Sankey  and  others. 

SOth  SepU  1836.  (Signed)   *  W.  Brougham: 

*  W.  Edwards.  Wm.  Felton. 

J.  Hutchens.  Wm.  Jennings. 

J.  Smith.  H.  Salwajf. 

Wm.  Tinson.  Sir  E.  Tkomason. 

Geo.  Hooper.  J.  G.  Clay. 

Joseph  Saxxyer.  Geo.  Wettings. 

Richard  Marshall.  Jos.  Cooper. 

Richard  Jones.  Thomas  Childe. 
Rd.  Baugh. 

^  The  above  seventeen  names  approved,  sobject  to 
consent 

<  SOth  Sept.  1836.  (Signed)     W.  A' 

^  LudJcfw.  —  Stated  that  the  estates  under  EAmard 
the  Sixth's  Charity  are  solely  for  charitable  purposes. 
Query  whether,  the  corporation  contending  that  this  is 
corporate  property,  it  is  safe  to  appoint  them?  As- 
suming that  the  whole  is  applicable  to  charity,  the 
present  corporation  ought  not  to  be  appointed. 

<  Richard  Marston.  Sir  E.  Thomasan. 
Richard  Jones.                        J.  G.  Clay. 
Geo.  Wettings.                        Jos.  Cooper: 
Thomas  Childe. 

^^  The  above  is  not  written  on  die  state  of  facts,  but  on 
a  separate  sheet  of  paper ;  but  to  it  there  is  neither  the 
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name  nor  the  initials  of  Mr.  Brougham^  so  that  it  stands        1886. 

for  notfainff.^  m/"^*^^^*^^ 

°  MrXicBMuii 

^^^^^^^^^^^^^^  Cb  A  Alton's 


At  the  sitting  of  the  Court,  on  Monday  the  7th  of      Ktw,  7, 
^QoembcTj  The  Lord  Chancellor  said, 

I  feel  it  my  duty  to  state  an  occurrence  in  the  office 
of  one  of  the  Masters  of  the  Court,  to  which  I  have  seen 
Ho  parallel  in  the  course  of  above  thirty  years'  expe- 
I'ience. 

Master  Brougham  has  put  into  my  hands  a  letter  re- 
eeived  from  a  gentleman,  who  describes  himself  as  a 
barrister,  and  as  having  attended  the  Master  upon  a 
reference  made  by  an  order  of  this  Court    I  abstain,  at 
present,  from  mentioning  the  name  of  the  gentleman  to 
whom  I  have  alluded ;  but  I  think  it  right  to  say  it  is 
not  the  name  of  any  gentleman  whom  I  am  accustomed 
^o  see  practising  in  this  Court     The  letter  states  the 
proceedings  in  the   Master's  Office;   and,  after  com* 
plaining  of  an  opinion  which  the  Master  is  supposed  to 
liave  formed — not  stating  any  report,  but,  on  the  con- 
trary, that  the  case  is  still  pending  —  and  after  using 
expressions  in  the  letter  which  no  gentleman  could  per- 
mit to  be  used  towards  himself,  and  proceeding  in  terms 
which  I  at  present  abstain   from   characterising,  and 
throwing  out  insinuations  of  the  most  calumnious  na- 
ture, concludes  with  a  direct  threat,  the  object  of  which 
is  to  induce  the  Master  to  alter  the  opinion  he  was  sup- 
posed to  have  formed,  and  to  come  to  a  conclusion 
&vourable  to  the  case  advocated  by  the  writer  of  the 
letter;  and  the  writer  then  adds,  that  he  shall  be  in 
l/mdon  on  the  first  day  of  term,  and  shall  wait  for 
the  Master's  answer  at  the  place  which  he  mentions. 

Vol.  II.  Z  It 
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18S6.  It  is  quite  obvious  what  course  the  Master  should 

,.  ,  ^^^^  have  pursued.  He  should  have  referred  the  letter  at 
Charlton's  once  to  the  Court.  It  appears,  however,  that  the  Master 
adopted  a  course  which  I  cannot  approve.  He  put  the 
letter  into  the  hands  of  a  friend.  That  friend  doubted 
whether  he  could  permit  the  matter  to  proceed  in  a 
hostile  manner,  and  consulted  with  another  gentleman 
of  high  rank  and  character.  They  both  agreed  that 
it  was  impossible  the  matter  should  proceed  in  that 
course,  and  that  the  Master  could  not  treat  it  as  a  per- 
sonal quarrel ;  but  that  it  being  a  letter,  addressed  to 
him  in  the  exercise  of  his  judicial  functions,  it  should 
be  referred  to  me.  It  is  impossible  not  to  disapprove 
of  the  course  the  Master  took  in  the  first  instance: 
for  it  is  quite  obvious,  that  if  the  Masters  are  to  take 
up  such  matters  as  personal  quarrels,  not  only  do  they 
put  themselves  at  the  mercy  of  those  who  might  wish 
to  attain  their  ends  by  any  means,  but  there  may 
arise  an  influence  of  a  private  or  personal  nature,  which 
cannot  but  interfere  materially  with  the  due  administra- 
tion of  the  law ;  and  I,  therefore,  entirely  approve  of 
the  advice  which  the  Master  has  received,  to  place  the 
case  before  the  Court 

It  remains  for  me  to  consider  what  course  I  ought 
to  adopt.  It  is  obvious,  that  if  the  Masters  are  not  to 
consider  matters  of  this  kind  in  the  light  of  personal 
quarrels,  it  is  the  duty  of  the  Court  to  throw  its  pro- 
tection round  them.  What  I  have  said,  however,  has 
been  necessarily  said  in  the  absence  of  the  party  whose 
name  was  subscribed  to  the  letter ;  and,  indeed,  I  have 
no  judicial  knowledge  that  it  was  written  by  him. 

A  case  of  this  nature  has  never  occurred  within  my 
knowledge.  It  has  oflen  occurred  that  letters  have 
been  improperly  addressed  to  Judges,  sometimes  from 

ignoranor. 
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%norance,  and  sometimes  from  improper  motivesi  with       18S6» 
reference  to  matters  pending  before  them;  but  never  .J^^^^"^ 

r  O  '  MrXsCHMERS 

before,  that  I  have  known,  in  such  insulting  language)    Cbablton's 

and  in  absolute  threats.     In  all  those  cases,  the  practice  ^^ 

has  been  adopted,  oF  handing  over  the  letter  to  the  op* 

posite  side.    I  propose,  therefore,  in  this  instance,  to 

direct,  that  as  many  copies  should  be  made  of  this  letter 

^  there  were  parties  before  the  Master  upon  the  in- 

^"Oiry  in  question,  and  that  each  party  should  be  fur- 

^^hed  with  a  copy.     The  course  which  the  parties  may 

^^e,  may  render  it  unnecessary  for  me  to  adopt  any 

^Urther  measures.     Let  the  further  consideration  of  this 

^^tter  be  adjourned  to  Saturday  next 


On  the  9th  o(  Naoember  \SS6y  Mr.  Lechmere  Charlion 
addressed  the  following  letter  to  the  Lord  Chancel- 
lor :  — 

«  FendalTs  Hotels  Palace  Yard, 

9th  Nao.  1 836. 
«  My  Lord, 

*'  By  the  report  in  the  Times  newspaper  of  yesterday, 
of  the  proceedings  in  Chancery  on  the  preceding  day,  I 
am  ^ven  to  understand  that  your  Lordship  says  that 
you  have  *  no  legal  knowledge '  that  a  certain  letter  of 
the  24th  of  October^  signed  with  my  name,  and  dated 
from  my  residence,  to  Master  BrougJiam^  respecting  his 
conduct  in  the  matter  of  the  charity  trusts  of  LudJUm^ 
was  written  by  me.  I  am  uncertain,  therefore,  whether 
this  letter  will  throw  any  additional  light  on  the  sub- 
ject ;  but  the  motive  I  have  in  writing  it  is,  to  avow  the 
authorship,  and  to  say,  with  all  becoming  respect,  that 
I  shall  not  shrink  from  the  responsibility. 

Z  2  <*  The 
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]  836.  ^'  The  letter  was  written  some  time  ago,  and  I  came 

"^"V*^^  to  town  on  the  first  day  of  term,  for  the  express  piuf- 
Charlton's  pose  of  receiving  Master  BroughanCs  answer;  and  it 
Caie.  Master  Brougham  had  been  such  a  Judge  as  your  Lord- 
ship would  make  out,  I  am  inclined  to  think  that  he 
might  have  contrived  to  have  been  in  London  at  the 
period  when  the  Judges  invariably  assemble  (instead  of 
arriving  near  a  week  afterwards),  particularly  when  he 
had  such  weighty  matters  before  him ;  a  circumstance 
which  I  should  hardly  notice,  if  it  did  not  forcMy 
point  out,  that,  though  he  is  a  Master  in  Chanoerji 
he  is,  from  his  own  want  of  punctuality,  and  from  Ae 
reprehensible  manner  in  which  he  preserves  order  in  his 
own  Court  (to  which  I  shall  take  another  opportuni^ 
of  adverting)  barely  entitled  to  that  respect  and  dignity 
which  ought,  in  my  humble  opinion,  to  be  devoted 
invariably  to  the  solemn  functions  of  a  judge. 

^^  I  may  remark,  too,  in  passing,  that  though  I  do  not 
presume  to  question  your  Lordship's  extensive  poweft 
I  do  presume  to  assert  that  it  has  a  limit  beyond  which 
your  Lordship  dare  not  force  it;  and  in  so  important^ 
question  as  this,  which  affects  the  liberty  of  a  Briii^ 
subject,  and  the  independence  of  the  British  bar,  I  ven- 
ture to  dispute  the  ground- work  of  your  authority ;  ^ 
is,  whether  your  Lordship  had  the  right,  under  the 
Municipal  Act,  to  send  the  appointment  of  trustees  to 
the  Master  at  all  (and,  if  I  am  not  misinformed,  such 
was  your  Lordship's  opinion  once)  and  against  whid  If 
in  the  first  instance,  protested  before  the  Master. 

"  The  words  of  the  act,  I  believe,  are  (I  quote  fhtai 
memory)  that,  *  in  such  case,'  that  is,  if  parliament  did 
not  otherwise  provide,  before  the   1st  day  of  Ax^yeA 
1836,  *  the  Lord  High  Chancellor  should  have  power  to 
make  such  orders  for  the  administration  of  the  funds  as 

hi 
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be  shall  see  fit'     Not  a  syllable  is  said  of  the  appoint-        18S6. 
nient  of  new  trustees,  but,  on  the  contrary,  the  context  J^^^^""^ 

,  .  ^  Mr.LECHMERK 

crlearly  indicates  that  it  ^as  the  intention  of  the  legis-    Charltom's 
lature   to  continue  the  old   trustees,  subject  to  your  ^^' 

Xx>rdship's  orders,  in  whom,  and  in  whom  only,  the 
l^al  estate  is  now  vested.     If,  by  these  half  dozen 
"^prords,  it  was  meant  to  vest  all  the  trust  estates  in  the 
Idngdom  in  the  Lord  Chancellor,  it  surely  would  have 
IseeD  alluded  to  in  the  preamble  of  the  bill ;  but  I  ask 
pardon  for  presuming  to  discuss  this  point  with  your 
Lordship,  which  I  should  not  venture  to  do  if  it  was  not 
in  reference  to  what  I  shall  subsequently  advert,  and  if 
I  was  not  informed  that  every  gentleman  of  any  emi- 
nence at  the  Chancery  bar  is  of  my  opinion.     But  to 
proceed :  Your  Lordship  says,  that  ^  for  above  thirty 
years'  experience '  you  never  knew  an  instance  of  this 
kind ;  possibly  not.    But  before  your  Lordship  imputes 
crime  to  the  singularity  of  the  circumstance,  I  would 
venture  to  ask  your  Lordship,  if,  in  *  above  thirty  years' 
experience,'  you  ever  knew  a  person,  who  called  himself 
a  judge,  and  who  shelters  himself  under  the  purity  of 
the  judicial  mantle,  to  have  been  guilty  of  the  practices 
with  which  Master  Brougham  stands  charged  by  me, 
and  of  which  I  have  unquestionable  proof? 

^^  The  point  in  issue,  my  Lord,  I  humbly  but  fear- 
lessly maintain,  is,  whether  Master  Brougham  has  mis- 
conducted himself  or  not;  and  if  he  has,  whether  my 
letter  is  such  as  to  deserve  imprisonment,  with  which 
your  Lordship  indirectly  threatens  me:  that  is  the 
question. 

**  If  I  do  not  generally  practise  in  your  Lordship's, 
nor  in  any  other  court,  I  am  not,  I  presume,  on  that 
account;  the  less  entitled  to  the  protection  that  a  coun- 

Z  8  sel 
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1836.        sel  has  a  right  to  demand  in  behalf  oF  justice  and  his 

M^Lb^^hmxes  ^'^®°^ »  *"^  ^  P"*  ^^  hypothetical  case,  I  would  ask 
Charlton's  your  Lordship,  if  a  judge  (a  recorder  for  instance)  in 
some  inferior  court,  imputed  to  counsel  what  was  noto- 
riously untrue,  and  forfeited  his  word  to  him  in  a  most 
inexcusable  manner,  in  order  to  give  a  judgment  for 
sinister  purposes,  what,  I  ask,  is  to  become  of  the 
boasted  independence  of  the  British  bar,  if  the  counsel, 
thus  insulted,  tricked  and  defeated,  is  not  to  be  allowed 
to  complain  of  the  deception  that  has  been  practised 
upon  him,  in  the  manner  that  one  gendeman  usually 
complains  of  the  ill  treatment  that  he  has  received  from 
another,  without  being  hoisted  up  for  contempt  of  a 
superior  court,  and  an  upright  and  enlightened  judge? 

**  My  Lord,  I  repeat  that  I  have  put  this  case  hypo- 
thetically.  In  the  defence  of  my  own  conduct,  it  would 
ill  become  me  to  charge  Master  Brougham  with  sinister 
purposes ;  yet  I  must  be  permitted  to  say,  that  I  hum- 
bly conceive  that  party  purposes  are,  in  a  court  of  justice, 
sinister  purposes ;  and,  in  justice  to  my  constituents,  I 
must  add,  that  I  shall  now,  I  fear,  be  reluctantly  com* 
pelled,  in  consequence  of  what  has  taken  place,  to  in- 
stitute an  inquiry  into  the  decisions  of  the  Master  on 
the  meeting  of  Parliament,  not  only  in  the  Ludlam  case, 
but  in  others. 

"  I  shall  feel  myself  called  upon,  too,  my  Lord,  in 
justice  to  my  own  character,  to  repel  the  animadversions 
that  your  Lordship  has  cast  upon  my  conduct,  from 
the  judicial  chair  in  the  High  Court  of  Equity.  My 
Lord,  I  contend  that  I  preferred  no  calumnious  insinu- 
ations agamst  Master  Brougham.  I  have  witnesses  of 
the  highest  respectability  to  confirm  the  truth  of  every 
w<Md  that  I  wrote.     I  contend,  too,  that  I  made  no  use 

of 
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^3f  a  *  threat*  in  the  maoDer  in  which  your  Lordship  1836. 
lias  introduced  it.  In  brief,  my  Lord,  I  claim  for  my-  m/T"^^^^^ 
self  the  most  disinterested  and  the  most  creditable  con-  Charlton's 
^uctf  as  a  counsel,  a  member  of  parliament,  and  a  man, 
^hich  I  defy  your  Lordship  to  controvert  or  impugn. 
Jify  sole  object  was  to  see  the  charity  funds  of  the  bo- 
rough, that  I  have  the  honour  to  represent,  administered 
fi>r  charity  purposes  only,  for  which  they  were  ori- 
ginally given.  I  cared  not  by  whom,  so  that  they  were 
not  entrusted  to  a  set  of  persons  who  denied  that  the 
estate  was  a  charity  estate,  and,  denying  it,  made  no 
secret  that,  if  they  could  get  possession  of  it,  they  would 
devote  the  funds  for  the  town  fund,  and  who,  since 
the  case  was  before  the  Master,  have  positively  com- 
menced an  action  against  the  charity  trustees  for  part 
of  the  property  in  question.  Was  this  conduct  of  mine 
criminal? 

*^  The  truth  is,  my  Lord,  and  I  will  not  conceal  the 
fact,  that  I  suspected,  and  not  without  reason,  towards 
the  close  of  the  last  session  of  Parliament,  that  a  por- 
tion of  his  Majesty's  government  were  attempting  to 
cooYert  the  charity  funds  throughout  the  kingdom  to 
party  and  political  purposes,  which  I  did  not  then  hesi- 
tate to  avow,  and  I  was  resolved  to  watch  them  very 
narrowly.  Circumstances  that  will  probably  be  made 
public  in  due  time  were  brought  under  my  notice,  which 
tended  strongly  to  confirm  my  suspicions;  but  it  was 
not  till  I  heard  that  a  certain  legal  functionary  that  had 
been  very  active  in  these  charity  concerns,  had  given  it 
as  his  opinion  that  there  could  be  no  appeal  from  the 
Master's  decision,  which  would  be  therefore  necessarily 
final,  that  my  fears  were  more  strongly  excited,  and  my 
attention  more  immediately  called  to  the  conduct  of  the 
Master  in  every  case  brought  before  him.     It  is  not  my 
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18S6.       business  now  to  say  what  that  conduct  has   been;  I 
^^^^^     shall  confine  myelf  to  the  part  that  I  acted.     Being 
Charlton's    perfectly  well  acquainted  with  the  subject  of  the  chari- 
^^*        ties  belonging  to  LiidloWf  which  I  have  more  than  once 
prevented  the  misapplication  of,  I  resolved  to  accept 
the  brief  that  the  petitioners  offered  to  me,  and  appear 
as  counsel  in  the  cause.     I  had  certain  misgivings  from 
what  I  heard  and  saw,  which  will  be  given  fully  when 
I  come  to  speak  of  the  gross  irregularity,  not  to  say 
indecency,   that  prevailed   in  the  Master's  court,  and 
therefore  I  was  determined  to  be  very  particular  in  my 
own  observations,  and  to  be  equally  attentive  to  those 
of  the  Master ;  two  only  of  which  I  will  allude  to  now. 
The  first  was,  that  the  Master  said  that  the  council 
would  be  very  improper  persons  for  trustees ;  the  other 
was  a  distinct  and  positive   promise  to  grant  me  an 
opportunity  of  reply  before   he  settled  who  the  new 
trustees  should  be ;  scarcely,  however,  were  these  words 
uttered,  scarcely  had  the  breath  escaped  his  lips,  than 
Master  Brougham  gave  judgment  in  the  teeth  of  his 
own  words,  by  selecting  the  very  persons  that  he  ac- 
knowledged would  be  improper,  and  instead  of  keeping 
his  word  to  me,  he  left  London,  and  gave  his  clerk  an 
order  to  draw  up  the  report,  as  the  case  was  *  settled;' 
nor  was  this  all. 

^  Now  I  ask  your  Lordship,  I  ask  any  man  of  honour, 
what  he  would  have  done  under  these  irritating  circum- 
stances, but  write  to  Master  Brougham^  and  attempt  to 
obtain  the  fulfilment  of  his  pledges,  which  as  a  man  of 
honour  and  a  gentleman,  he  was  bound  to  perform.  If 
I  wrote  stronger  than  might  have  been  expected,  let  me 
beg  you  to  look  at  the  motive  I  had  at  heart,  the  disap- 
pointment that  I  had  experienced  as  a  counsel,  the 
mjustice  to  my  clients  and  constituents,  the  suspicions 

that 
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tliat  had  been  excited,  the  trick  that  I  had  been  played,        18S6. 
from  all  which  there  was  no  appeal.     The  sole  object  ^/^^^^"^^ 

-^  .  Mr.LECUMERE 

tliat  I  had,  and  this  I  solemnly  affirm,  was  to  give  Charlton's 
^faster  Brougham  an  opportunity  of  setting  himself 
Hght  where  he  had  been  led  into  error,  and  to  remind 
i^itn  of  the  pledges  he  had  made  and  forgotten,  which 
*  expected  he  would  readily  correct ;  and  if  my  letter 
as  your  Lordship  asserts,  for  the  purpose  *  of  ob- 
ining  the  ends  of  the  writer,'  it  was  because  the  ends 
^f  the  writer  were  those  of  justice  and  of  truth,  and 
^€re  such  as  the  Master  himself  had  in  effect  pledged 
Himself  to  support !  *  This  is  the  head  and  front  of  my 
offending;'  and  when  I  say  that  through  life  I  have 
y^een  the  ardent  opposer  of  abuses,  let  me  find  them 
^here  I  would,  and  in  Ludlow  particularly,  I  have  spent 
large  sums,  incurred  great  obloquy,  and  quarrelled 
^th  intimate  friends,  for  this  sole,  and,  in  my  opinion, 
xueritorious  purpose,  I  must  say  that  I  think  that  the 
nspersions  which  your  Lordship  has  thrown  out  against 
ue  are  unnecessarily  harsh  and  undeserved. 

**  Towards  Master  Brougham  I  freely  declare  that  I 
barbour  no  sort  of  ill-will;  it  is  of  his  judicial  conduct 
alone  th'at  I  complained,  and  which  I  hoped  would 
have  been  corrected.     If  I  had  been  in  any  way  misin- 
formed respecting  the  accuracy  of  his  notes,  or  if,  in  my 
seal  for  the  object  that  I  had  at  heart,  I  had  done  any- 
thing unbecoming  a  man  of  honour,  or  lowered,  in  the     • 
slightest  degree,  the  high  functions  of  the  judicial  cha- 
racter, which   it  has   been  the  object   of  my  life  to 
venerate  and  uphold,  I  should  have  been  willing  to 
make  any  atonement  that  a  gentleman  can ;  but  if,  on 
the  contrary,  I  have,  by  my  conduct,  attempted  to  pre- 
serve the  dignity  and  sanctity  of  the  office,  by  resisting, 
as  became  me,  the  abuse  of  power,  I  glory  in  what  I 
have  done,  and  will  willingly  brave  your  Lordship's 

authority 
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1896.        authority  beFore  I  will  retract  or  apologise  for  a  syllable 
^^^■V'^^     that  I  have  written. 

MrJjECBMEBB 

Charlton'8  "I  have,  &c. 

C"«-  «£.  Lh  CharUon. 

«  The  Lord  High  Chancellor, 
&c.  &c.  &c." 


No9. 13.  On  Saturday 9  the  12th  of  November j  Mr.  Maule  stated,^^ 

on  the  part  of  the  corporation  of  lAidlam,  who  had 
furnished,  in  pursuance  of  the  Lord  Chancellor's  order, 
with  a  copy  of  Mr.  Lechmere  CharltorCs  letter  to  the 
Master,  that  they  were  content  to  leave  the  matter  in 
Lordship's  hands. 

The  Lord  Chancellor  then  said,  that  he  had  no 
received  an  answer  from  one  of  the  parties  to  whom  h 
had  directed  a  communication  to  be  made,  but  that 
letter  had  just  been  put  into  his  hands  from  anothe 
party,  to  whom  he  had  directed  a  similar  communi 
cation  to  be  made,  and  that  party  stated  that  he  had  not 
yet  received  instructions  from  his  clients  in  the  country. 
His  Lordship  said  he  was,  therefore,  under  the  neces- 
sity of  postponing  the  matter  until  Tuesday  tnoming. 
His  Lordship  then  added :  — 

A  case  not  very  dissimilar  to  the  present,  at  least 
raising  the  principle,  occurred  before  Lord  Hard- 
make*  In  that  case  a  letter  was  sent  by  a  party  ad- 
dressed to  the  Lord  Chancellor,  inclosing  a  iOL  note; 
and  the  course  which  his  Lordship  took,  on  that  occa- 
sion, was  to  make  an  order  nisi  upon  the  party,  to  shew 
cause  why  he  should  not  stand  committed*  (a)  Hiere 
can,  therefore,  be  no  difficulty,  in  point  of  form,  in 

bringing 

(a)  MartirCt  case.    See  S  Ruts,  Sf  Mylne,  674.  note. 
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bringing    this    matter    under  the   cognizance  oF  the        18 86. 

Court;  but  I  have  serious  doubts  whether,  considering  xm^^^^"^ 
'     ^  »  o   Mr.LvcHMEmE 

tn^  magnitude  of  the  offence,  that  would  be  an  adequate    Charlton's 
pv^xreeding.     My  present  impression  is  that  it  will  be 
^^^3^  duty  to  put  this   matter  in   a  course   of  further 

• 

^•^^estigation. 


Case. 


On  Monday  the  14th  of  November  1886,  the  Lord  JVw.  H. 
BANCBLLOR  mentioned  in  Court  that  he  had  received  a 
'^tter,  addressed  to  himself,  and  bearing  the  same  signa- 
ture as  that  which  was  attached  to  the  letter  to  Master 
brougham;  and  that  his  Lordship  would  follow  the 
Coorse  which  had  been  adopted  with  respect  to  the 
ibrmer  letter,  and  communicate  copies  of  this  letter  also 
lo  the  respective  parties.  The  letter  here  referred  to 
by  his  Lordship,  was  the  letter  of  the  9th  of  November^ 
which  has  been  already  stated. 


On  Tuesdca^  the  1 5th  of  November  1886,  the  Lord       N6v.i5. 
Chancellor  stated  that  he  had  received  the  answers 
of  all  the  parties  who  hod  been  furnished  with  copies 
of  the  letters,  and  that  they  declined  taking  any  pro- 
ceedings upon  the  subject.     His  Lordship  also  stated 
that  the  signatures  of  the  two  letters  had  now  been 
verified  by  affidavit ;  and  that  the  course  which  he  in- 
tended to  pursue  was  in  conformity  with  that  taken  by 
Lord  Hardwickej  in  the  case  to  which  he  had  already 
referred,  and  also  with  the  course  adopted  by  the  Court 
of  Exchequer,  in  the  case  of  a  letter  sent  to  a  Judge 
of  that  Court  {a)     His  Lordship  desired  that  the  order 
might  be  in  the  form  of  the  order  made  by  Lord  Hard' 
wicke,  and  that  it  should  require  Mr,  Charlton  to  shew 
cause  why  he  should  not  be  committed  to  the  Ueef, 

and 

(a)  See  the  case  of  James  MacgUl,  2  FowL  Exch.  Praet.  474. 
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1836.        and  should  direct  him  personally  to  attend  the  Court 

jj^^^^^^^     The  order   was    accordingly   made    in   the  foUowin^^^^g 

Charlton's    terms :  — 
Case. 

<<  The  Right  Honourable  the  Lord  High  Chancello! 
of  (jreat  Britain  this  day  taking  notice  in  open 
that  William  Brougham^  Esquire,  one  of  the  Masters  oi 
this  Court,  had  received  a  letter,  directed  to  him  thi 
said  Master,  dated  <  Ludford^  24th  October  18S6/  an 
signed  ^  E.  L.  Charlton^   containing  matter  scandaloi 
with  respect  to  the  said  Master,  and  an  attempt  im — 
properly  to  influence  his  conduct  in  the  matter  pending" 
before  him;   and  that  his  Lordship   had   received  a- 
letter,  addressed  to  himself,   dated  *  FendatFs  Hotdw 
Palace  Yardj  9th  November  1836,'  and  signed  <  E.  L. 
CharltOTh'  acknowledging  that  he  the  said  £•  L.  Ckarl^ 
ton  was  the  writer  of  the  said  letter  dated  the  24th  oF 
October  1836 ;  and  also  the  affidavit  of  Joseph  Parked 
proving  the  said  two  letters  to  be  of  the  handwriting  of 
Edmund  Lechmere  Clmrlton,  being  read,  his  Lordship, 
upon  taking  the  said  matter  into   consideration,   and 
deeming   the   conduct  of  the  said  Edmund  Leckmerr 
Charlton  therein  a  contempt  of  this  Court,  doth  think 
fit,  and  so  order,  that  the  said  Edmund  Lechmere  ChaH^- 
tonj  having  personal  notice  hereof,  do  shew  cause  unto    - 
this  Court,  the  22d  day  of  November  instant,  why  he    - 
should  not  stand  committed  to  the  prison  of  the  Ueet    '' 
for  his  said  contempt ;  and  that  he  do  then  personally 
attend  this  Court." 


No9.2%.  On  Tuesday  the  22d  of  November  1836,  the  Lord 

Chancellor  said  that  he  had  received  a  certificate  firom 
the  officer  of  the  Court,  stating,  that  after  making 
diligent  search  for  Mr.  Charlton^  in  order  to  serve  him 
with  the  order  of  the  15th  instant,  he  had  been  unable 
to  find  him. 

Hb 


Case. 
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dship  added,  that  the  next  step  was  to  sub-        18S6. 
3r  service  for  personal  service,  and  that  the  ^^^^^^^^^ 

'^  Mr.LECHMEBE 

Lr.  Charltov^s  attendance  must  be  enlarged  to    Charlton's 
ext.   The  following  order  was  then  made:  — 

eas  by  an  order,  dated  the  15th  day  of  Novem^ 
tating  that  the  Right  Honourable  the  Lord 
of  Great  BHtairiy  taking  notice  in  open 
t  WiUiam  Brougham^  Esquire,  one  of  the 
'  this  Court,  had  received  a  letter,  directed  to 
lid  Master,  dated  <  Ludford^  24th  October^ 
1  signed  ^  E.  L.  Charlton^  containing  matter 
with  respect  to  the  said  Master,  and  an 
iproperly  to  influence  his  conduct  in  the 
ding  before  him ;  and  that  his  Lordship  had 
letter  addressed  to  himself  dated  FendalPs 
lace  Yard,  9th  Naoember  1836,  and  signed 
arltOTij'  acknowledging  that  the  said  E.  L. 
as  the  writer  of  the  said  letter  dated  the  24th 
1836 ;  and  also  the  affidavit  oi  Joseph  ParkeSf 
s  said  two  letters  to  be  of  the  handwriting  of 
eckmere  Charlton,  being  then  read,  his  Lord- 
taking  the  said  matter  into  consideration, 
ig  the  conduct  of  the  said  Edmund  Lechmere 
lerein  a  contempt  of  this  Court,  did  think  fit 
at  the  said  Edmund  Lechmere  Charlton  (having 
otice  of  the  said  order)  should  shew  cause 
>)urt,  on  the  22d  day  of  November  instant, 
3uld  not  stand  committed  to  the  prison  of  the 
lis  said  contempt,  and  that  he  should  then 
attend  this  Court : 

t  now  appearing  by  the  affidavit  of  WiUiam 
ty  messenger  of  this  Court,  that  he  had  made 
arch  for  the  said  Edmund  Lechmere  Charlton^ 
x>  effisct  personal  service  of  the  said  order, 

but 
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1836.        but  had  not  been  able  to  find  him,  and  verily  believer  ^^^ 
-Z^^^'^*^     that  the  said  Edmund  Lechmere  Charlton  was  purposel*"  »  \ 

MrJjECHMERB  ^      ^         "^         . 

Charlton's    keeping  out  of  the  way  to  avoid  personal  service  of  th» 
^^^         said  order,  and  the  said  order  and  thq  said  affidavi' 
being  now  read : 

^^  His  Lordship  dotli  order  that  the  time  for  the 
pearance  of  the  said  Edmund  Lechmere  Ckariianj  pa 
suant  to  the  said  order,  dated  the  15th  day  of 
instant,  be  enlarged  until  Friday  next  the  25th  instan 
and  that  the  said  Edmund  Lechmere  Charlton  do  theos^ 
attend  to  shew  cause  unto  this  Court  why  be  should 
not  stand  committed  to  the  prison  of  the  Fleet  for  his 
said  contempt.     And  his  Lordship  doth  order  that  ser^ 
vice  of  this  order,  by  leaving  copies  thereof  at  FendalPs 
Hotel,  in  Palace  Yard,  Westminster,  and  at  Ludfifrd,  ia 
the  county  of  Hereford,  and  also  by  service  of  a  copy 
thereof  on  Robert  H.  Baines,  the  solicitor  who  appeared, 
on  behalf  of  the  said  Edmund  Lechmere  Charlton  before 
the  said  Master  (Mr.  Brougham),  be  deemed  good  ser — 
vice  on  the  said  Edmund  Lechmere  Charlton.** 


Nov,  25.  At  the  sitting  of  the  Court  on  Friday  the  25th  of  Ni 

vember,  the  Registrar  having,  by  the  Lord  Chancellor^ 
order,  called  on  "  the  Matter  of  the  Ludlcno  Charities 
three  successive  times,  and  no  person  appearing, 

The  Lord  Chancellor  spoke  as  follows :  — 

This  was  the  day  on  which,  by  my  order,  Mr. 
Lechmere  Charlton  was  to  shew  cause  why  he  should 
not  be  committed  to  the  Fleet.  The  case  having  been 
three  times  called,  and  Mr.  Lechmere  Charlton  not 
appearing,  the  order  for  his  commitment  would  be  made 
of  course ;  but  the  case  is  so  important  that  I  shall  state 

aU 
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^  the  circumstancesi  and  also  the  grounds  upon  which        1836. 

1  proceed.  *)"^^^'^ 

MrXBeHicEaB 

Charlton's 
It  appears  that  in  one  of  the  usual  references  made        ^*^' 
to  appoint  trustees  of  the  Ludlow  charities,  there  were 
two  petitions,  and  that  in  one  of  the  petitions   Mr. 
ZtecAmere  CharUon  was  a  petitioner,  together  with  other 
persoDS  of  the  highest  possible  respectability.     Some 
proceedings  were  taken   upon  that  reference  in   the 
Master's  (Mce ;  and  Mr.  Lechmere  CharUon^  as  appears 
from  his  own  letters,  appeared  as  counsel  for  that  set 
of  petitioners  of  whom  he  was  himself  one.      The 
Master,  after  hearing  the  matter  discussed  at  fiill  length. 
Was  under  the  necessity  of  leaving  town;    and   Mr. 
lechmere   Charlton    subsequently    obtained    from    the 
Master's  derk,  a  pi^er  containing  private  memoranda 
of  the  Master  of  what  had  taken  place.     These  me- 
moranda he  annexes  to  one  of  his  letters.     I  state  these 
memoranda  before  I  read  the  letter.     They  are  de- 
scribed in  the  letter  as  <^  copy  of  notes  written  on  the 
state  of  &cts."    [His  Lordship  then  read  the  memo- 
randa.]     The  letter   adds  with   respect   to  the    last 
tuemorandum,  ^^  The  above  is  not  written  on  the  state 
of  facts,  but  on  a  separate  sheet  of  paper;  but  to  it  there 
is  neither  the  name  nor  the  initials  of  Mr.  Brougham^ 
so  that  it  stands  for  nothing." 

The  first  letter  is  dated  Ludjbrdj  October  24th  1836. 
It  is  addressed  to  the  Master  and  signed  ^^  E.  L.  Charl* 
tarn"  [His  Lordship  then  read  the  letter  at  length,  and 
proceeded.]  The  Master  having  communicated  this 
letter  to  me,  I  thought  it  my  duty  to  take  notice  of  it 
in  Court;  and  some  few  days  afterwards,  I  myself 
received  the  following  letter,  dated  **  FendaWs  Hotel, 
9th  November  J  signed  <<  E.  L.  Charlton  "  and  addressed 
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1836.  [His  Lordship  then  read  this  second  letter  through- 

^J^'^^V*^^     out;  observing,  by  the  way,  that  the  supposition  alluded 

Charlton's    to,  of  what  His  Lordship's  opinion  had  once  been,  was 

^^®*        totally  without  foundation.     His  Lordship  afterwards 

proceeded  as  follows  :  — ] 

The  first  order  which  I  made  upon  the  subject  of 
these  letters,  was  an  order  nisi  that  Mr.  Lechmere 
Charlton  should  shew  cause  why  he  should  not  be  com- 
mitted to  the  Fleet ;  and,  as  usual,  that  was  an  otiet 
which  required  personal  service.  The  last  occasion 
on  which  I  had  occasion  to  notice  this,  was  the  day  on 
which  the  time  given  by  the  order  nisi  expired.  It 
appeared  then,  by  affidavit,  that  Mr.  Charlton  coold 
not  be  found  for  the  purpose  of  serving  him  widi 
the  order.  [His  Lordship  read  the  affidavit  to  dut 
effect.] 

Upon  this  affidavit  shewing  that  personal  service 
could  not  be  effected,  and  stating  that  Pell  the  mes- 
senger believed  that  Mr.  Lechmere  Charlton  was  keeping 
out  of  the  way  to  avoid  personal  service,  I  made  an  ordeff 
substituting  service  at  FendaWs  Hotel,  at  Mr.  LedvMt 
Charlton^s  residence  at  Ludford^  and  on  Mr.  5««* 
his  solicitor ;  and  the  time  was  enlarged  to  this  day.  I 
have  now  the  affidavits  of  all  those  three  services  hating 
been  properly  performed. 

It  is  quite  unnecessary  to  advert  to  the  letters  them* 
selves.  Every  gentleman,  at  all  acquainted  with  the 
proceedings  in  this  Court,  must  obviously  see  that  thef 
contain  a  most  gross  and  aggravated  contempt  of  Cooit; 
a  gross  contempt  in  the  first  instance,  and  very  much 
aggravated  by  the  letter  to  myself,  which  is  not  only 
itself  a  contempt  of  Court,  but  it  shews  that  after  the 

writer'a 
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^s  attention  had  been  called  to  the  expressions        1836. 
in  his  letter  to  the  Master,  and  after  he  had  had  ..  \^^^^^ 
for  reflection,  he  had  deliberately  determined  to    Charlton's 
e  to  the  terms  of  that  letter :  and  he  added,  in  his  ^^ 

to  me,  expressions  which  were,  in  themselves,  a 
s  contempt  of  this  Court. 


e  power  of  committal  is  given  to  courts  of  justice, 
e  purpose  of  securing  the  better  and  more  secure 
istration  of  justice.  Every  writing,  letter,  or  pub- 
n  which  has  for  its  object  to  divert  the  course  of 
i  is  a  contempt  of  the  Court.  It  is  for  that  reason 
publications  of  proceedings  which  have  already 
place,  when  made  with  a  view  of  influencing  the 
ite  result  of  the  cause,  have  been  deemed  con- 
s.  It  would  be  strange,  indeed,  if  the  Judges  of  the 
were  the  only  persons  not  protected  from  libels, 
gs,  and  proceedings,  the  direct  object  of  which  is 
•vert  the  course  of  justice.  Every  insult  offered  to 
g;e,  in  the  exercise  of  the  duties  of  his  office,  is  a 
npt;  but  when  the  writing  or  publication  proceeds 
r,  and  when,  not  by  inference,  but  by  plain  and 
language,  a  threat  is  used,  the  object  of  which  is  to 
3  a  judicial  officer  to  depart  from  the  course  of  his 
l1  duty,  and  to  adopt  a  course  he  would  not  other- 
lursue,  it  is  a  contempt  of  the  very  highest  order, 
nriter  of  these  letters  supposes  Master  Brougham 
ve  finally  made  his  report,  and  that  from  that 
:  there  was  no  appeal ;  and  the  avowed  object  of 
tter  to  the  Master,  is  to  induce  him  to  alter  his 
3n  in  the  absence  of  the  opposite  party,  by  hold- 
iit  threats,  and  concluding  by  saying,  that  if  the 
;r  would  depart  from  the  decision  to  which  he  was 
sed  to  have  come,  and  come  to  one  directly  oppo- 
hen  that  letter  should  never  be  made  public,  and 
faster  should  not  be  disturbed  by  any  further 
L.  II.  A  a  remonstrance 
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]8S6.        remonstrance  from  the  writer.     This  is  intelligible  Ian- 

.,\   '  ~       fifuaire.  which  no  one  can  misunderstand. 

Charlton's 

^^^^  In  the  letter  to  myself,  Mr.  Leckmere  C^ariian  tellt 

me  that  there  is  a  limit  beyond  which  I  dare  ho^i^mk: 
exercise  my  authority,  and  implies,  that  I  dare  not  ex:.^i^-X< 
ercise  my  authority  with  reference  to  himself.     I  tak«^^ftite 
less  notice,  however,  of  the  letter  to  myself  than  of  tha»  Mzne 
letter  to  the  Master ;  but  I  have  read  it,  for  the  purpose 
of  shewing  that,  up  to  the  time  at  which  it  was 
the  writer  adhered  to  the  threats  contained  in  his  formeKr  -r 
letter. 

Having  thus  stated  the  case,  I  will  now  refer  to  the^ 
authorities  which  relate  to  tlie  subject.  With  one 
tion,  I  shall  state  those  only  which  are  found  in  print 
I  have  been  furnished  with  several  others,  but  as  thej 
are  not  in  print,  I  abstain  from  mentioning  more  thar^K. 
one  of  them.     In  Pool  v.  Sacheverel  (a),  a  party  in  a  8ui'^C=^ 
published  an  advertisement,  offering  a  reward  of  lOOT^ 
to  any  person  who  should  discover  and  lq;ally  provi 
that  two  persons,  who  appeared  by  the  Fleet  register 
have  been  married,  on  a  certain  day,  by  certain  nam4 
were  then  married,  and  that  before  and  at  the  time  c^^  f 
the  marriage,  tliey  were  really  called  and  known  b      ^ 
those  respective  names.     The  party  submitted  to  th^     ^ 
Court,  and  the  Court  said  it  believed  that  there  was  n  ^^ 
evil  intention ;  but,  as  the  act  had  a  tendency  to  produ< 
false  evidence,  and  as  the  justice  of  the  Court  and 
the  nation  was  concerned,  the  party  must,  in  ji 
and  for  example's  sake,  stand  committed. 

In  an  anonymous  case  before  Lord  Hardwicke  (i)# 
a  person  who  had  published  an  advertisement,  relatio;^ 

to 

(a)  1  P.  Wms.  675.  (6)  2  Vet,  sen.  520. 
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answer  put  in  by  a  Defendant  in  a  suit  in  this        18S6. 
,  was  committed ;  and  the  reason  stated  was  that  ^/^"^^^"^"^ 

Mr.LECHMEA£ 

a  tendency  to  prepossess  people  as  to  the  pro-    Cha&lton's 
igs.      In  Bjoach  v.  Garvan  (a),  the  printer  of  a         ^^^ 
aper  was  committed  for  publishing  a  report  of 
oceedings  in  a  cause,  accompanied  by  observations 
ited  to  prejudice  the  public  against  the  parties 
ned,  before  the  cause  was  finally  heard. 

i  next  case,  in  point  of  date,  is  one  before  Lord 
nicke  in  1 747,  which  is  to  be  found  in  the  Regis- 
Book  (6),  and  which,  in  its  circumstances,  is  very 
r  to  the  present.  In  that  case,  a  person,  named 
15  Martin^  of  Great  Yarmouth  in  Norfolk^  having 
1  a  letter  to  Lord  Hardwicke,  mentioning  that  a 
Chancery  was  threatened  to  be  filed  against  him, 
idosing  a  bank  note  for  20/.,  of  which  he  desired 
>rdship's  acceptance,  he  was  ordered  to  shew  cause 
e  should  not  be  committed;  and  afterwards,  in 
eration  of  his  submission  to  the  Court,  and  asking 
1,  and  of  his  being  at  the  time  mayor  of  Yarmouth^ 
i  the  public  business  might  suffer  by  his  imprison- 
be  was  discharged,  upon  payment  of  the  costs ;  and  , 
nk  note  was  ordered  to  be  applied  to  the  relief  of 
ers  in  the  Fleet.  There  was  also  a  case,  very 
r  in  circumstances,  before  the  Court  of  Exchequer 
^8,  concerning  James  MacgiU  (c),  committed  to 
for  writing  a  letter  to  the  Chief  Baron,  contain- 
scandalous  offer  to  his  Lordship  relating  to  the 
ent  to  be  given  in  a  cause  then  depending  in  that 
I  and  other  scandalous  matter.  A  case  came  before 
Erskinef  in  which  the  jurisdiction  of  this  Court, 

in 

Aik»  469.    S.  C,  2  Dick.         {b)  And  see  now  3  Run.  4r 

MylnCf  674.  n. 
(c)  2  Fowl.  Exch.  Pract.  474. 

A  a  2 
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1836.        in  matters  of  this  sort  was  very  much  discussed,  viz.^ 
xM^^^^^      ^  porie  Jones,  (a)     There,  a  pamphlet  was  publisUeds 
Charlton's    dedicated  to  the  Lord  Chancellor,  reflecting  upon  th^^  *e 
**®'         conduct  of  persons  who  were  acting,  under  orders  oL  -^r^/" 
the  Court,  in  the  management  of  the  affairs  of  a  lu —  ^- 
natic  ;   and  the   author   and   printer  of  the  pamphlei 
were  committed  to  thei%^/.    In  giving  judgment, 
Erskine  observed,  that  "  it  never  had  been  or  could 
denied  that  a  publication,  not   only  with   an  obvious^  ^s 
tendency,  but  with  the  design,  to  obstruct  the  ordinan^^r-y 
course  of  justice,  was  a  very  high  contempt;"  and  thaS*  ^t 
the  object  was  "  to  procure  a  different  species  of  judg — ^- 
ment  from  that  which  would  be  administered   in  th^ 
ordinary  course,  and,  by  flattering  the  Judge,  to  tain 
the  source  of  justice." 

All  these  authorities  tend  to  the  same  point;  the; 
shew  that  it  is  immaterial  what  measures  are  adopted 
if  the  object  is  to  taint  the  source  of  justice,  and  to  ob 
tain  a  result  of  legal  proceedings  different  from  thai 
which  would  follow  in  the  ordinary  course.      It  is 
contempt  of  the  highest  order :   and  although  such 
foolish  attempt  as  this  cannot  be  supposed  to  have  an 
effect,  it  is  obvious  that  if  such  cases  were  not  punbhed 
the  most  serious  consequences  might  follow.     If  I  con 
suited  my  own  personal  feelings  upon  the  subject, 
should  pass  by  these  letters  as  a  foolish  attempt  a 
undue  influence ;  but  if  I  were  to  adopt  that  course, 
should  consider  myself  guilty  of  a  very  great  dereliction 
of  my  high  duty.     The  order  must  therefore  be  mad 
absolute  for  the  committal  of  Mr.  Lechmerc  Charlton  tc^ 
the  Fleet. 


The  following  order  was  then  made. 

*'  Whereas 

(a)  13  Vet.  257. 
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**  Whereas   by  an   order    dated    the    15tli   day   of        1836. 

ifovemher  instant,  statins  that  the  Riffht  Honourable  .)'^*'^^^'^^ 

the  Lord  High  Chancellor  of  Great  Britain,  taking    Charlton's 

notice  in  open  Court  that  William  Brougham  Esquire^         ^*^' 

one  of  the  Masters  of  this  Court,  had  received  a  letter 

directed  to  him  the  said  Master,  dated  Ijudford  24th 

October  1836,  and  signed  ^  E.  L.  Charlton,*  containing 

matter  scandalous  with  respect  to  the  said  Master,  and 

an  attempt  improperly  to  influence  his  conduct  in  the 

matter  pending  before   him ;   and  that   his  Lordship 

had  received  a  letter,  addressed  to  himself  dated  ^Fen- 

dalVs  Hotel,  Palace   Yard,  9th  November  1836,'  and 

signed  *jB.  i.  Charlton,^  acknowledging  that  the  said 

£.  L.  Charlton  was  the  writer  of  the  said  letter  dated 

the  24th  October  1 836 ;  and  that  the  affidavit  of  Joseph 

Porkesj  proving  the  said  two  letters  to  be  of  the  hand- 

^ting  of  Edmund  Lechmere  Charlton  were  then  read ; 

^nd  that  his   Lordship   upon  taking  the  said  matter 

^to  consideration,  deemed  the  conduct  of  the  said  £.  L. 

Oidrlton  therein  a  contempt  of  this  Court ;  —  it  was 

ordered  that  the  said  Edmund  Lechmere  Charlton  (having 

Personal  notice  thereof)  should  shew  cause  unto  this 

^urt  on  the  22d  day  of  November  instant,  why  he 

^bould  not  stand  committed  to  the  prison  of  the  Fleet 

■or  his  said  contempt,  and  that  he  should  then    per- 

^^ly  attend  this  Court.     And  whereas  by  an  order 

^^  the  22d  of  November  instant,  it  was  ordered  that 

^  time  for  the  appearance  of  the  said  Edmund  Lech- 

^t  Charlton,  pursuant  to  the  said  order  dated  the  15th 

November  instant,  should  be  enlarged  until  this  day, 

*nd  that  the  said  Edmund  Lechmere  Charlton  should 

^Q  attend  to  shew  cause  why  he  should  not  stand 

committed    to   the  prison   of  the   Fleet   for    his   said 

contempt;    and  it  was   ordered,   that  service   of  that 

order,   by  leaving  copies  thereof  at  FendaWs  Hotel, 

in  Palace  Yard,   Westminster,  and  at  Ludford,  in  the 

county  of  Hereford,   and  also   by  service  of  a  copy 

A  a  3  thereof 


Case. 
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18S6«       thereof  on  Robert  H.  BaineSf  the  solicitor  who  appeiurecz»^'7ed 
luT^^^^^      on  behalf  of  the  said  Edmund  Lechmere  CJiarUon  be{6r^*s<3bre 

Mr.LECHMERE  .  ^ 

Chabltom's   the  said  Master  (Mr.  Brougham)  should  be  deeinec>^».ned 
good  service  on  the  said  Edmund  Lechmere  CharUon^    ^*^^; 
and  the  said  Edmund  Lechmere  Charlton  not  attendin^cxlii^ 
this  Court  this  day,  pursuant  to  the  said  order  datec^^^c^ 
the  22d  day  of  Naoember^  although  be  hath  been  dolj^JL^v 
served  with  the  said  order,  as  by  the  affidavit  of  WUUaif^s^rsKm 
Pell  and  the  affidavit  of  William  Davies,  now  producec^e^^ed 
and  read,  appears;  and  no  cause  being  shewn  to  th^^rdie 
contrary  during  the  sitting  of  this  Court,  his  Lordship  Sp 
doth  order  that  the  said  Edmtmd  Lechmere  CharUorr^sion 
do   stand  committed   to  his   Majesty's  prison  of  th. 
Heet  for  his  contempt. 


Nov,  26.  The  Lord  Chancellor,  on  the  26th  of  November^  issi 

a  warrant,  addressed  to  tlie  Warden  of  the  FJeet 
or  his  deputy  attending  the  Court  of  Chancery, 
after  reciting  the  order  of  the  25th  of  Naoember^ 
quired  him  to  search  for  and  apprehend  Mr.  Charltorr^^i 
and  carry  him  to  the  Fleet  prison,  there  to  remain  untiSSl 
the  Lord  Chancellor's  further  order. 


Mr.  Lechmere  Charlton  evaded  the  execution  of  th 
warrant,  until  the  Sd  of  February  1837,  when  he 
taken,  and  conveyed  to  the  Fleet.  In  the  mean  tim 
however,  Parliament  met  on  tlie  31st  of  January^  an 
the  Lord  Chancellor,  on  that  day,  addressed  the  follow 
ing  letter  to  the  Speaker :  — 


^^  ^\^\,  January  1837' 
"  Mr.  Speaker, 
<<  I  have  the  honour  of  making  known  to  you^  for 
the  information  of  the  House  of  Commons,  that  I  issued 
my  warrant  on  the  26th  of  Novendja-  last,  for  the  com- 
mitment 
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mitment  of  Edmund  Lechmere  Charlton^  Esq.,  one  of  the        18S7. 
Members  for  the  boroucch  of  Ludlow*  for  a  contempt  ^^^^^"^^^^ 

o  '  *        Mr.LECHMERE 

of  the  High  Court  of  Chancery,  in  writing  and  sending  a  Charlton's 
certain  letter,  dated  the  24th  of  Ociober  last,  to  WiUiam  ^**®- 
Brougham^  Esq.,  one  of  the  Masters  of  the  Court ;  which 
was  followed  by  a  certain  other  letter,  dated  the  9th  of 
Ifooember  last,  addressed  to  myself.  I  have  thought  it 
right  to  make  this  communication,  for  the  purpose  of 
accounting  for  the  probable  absence  of  the  Honourable 
Member,  and  of  testifying  my  profound  respect  for  the 
Honourable  House. 

^^  I  have  the  honour  to  be,  Sir, 

"  Your  most  obedient  servant, 

"  Cottenham." 

On  the  same  day  Mr.  Charlton  wrote  to  the  Speaker, 
as  follows :  — 

«  Fendall's  Hotelj  Palace  Yard, 
«  Slst  January  1837. 
"  Sir, 
^  I  have  just  reason  to   believe  that  Mr.  William 
Pell  (who  is  a  messenger  in  the  Court  of  Chancery) 
and   others  employed  by  him,  are  determined,  under 
the  directions  of  the  Lord  Chancellor,  to  interrupt  me 
m  my  progress  to  the  House  of  Commons  this  day,  and 
I  humbly  request,  therefore,  as  I  am  thereby  deterred 
from  attending,  that  you  will  vouchsafe  to  extend  to  me 
your  protection. 

^*  I  seek  not  to  withdraw  myself  from  the  criminal 
jurisdiction  of  the  realm,  well  knowing  that  privilege  of 
Parliament,  which  is  allowed  in  cases  of  public  service 
for  the  commonwealth,  must  not  be  used  to  the  danger 
of  the  commonwealth. 

A  a  4  "To 
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18S7*  "To  be  protected,  however,  from  ^anyTiolencc 

M'^^V^'^     the  Crown  or  its  ministers,'  is,  I  apprehend,  the 
r  Lechmere 
CuAiiLTON*s    Wished  and  undoubted  privilege  of  a  Member  of  Parlia — ^m 

Case.        ment.     To  this  hour,  I  know  not  of  what  I  am  accused^fs 

except  from  public  report;  but,  nevertheless,  laskfov^z 

no  more  than  to  be  allowed,  without  molestation,  tc^J 

take  my  seat,  that  I  may  state  what  I  do  know  of  th^^ 

matter  to  the  House,  and  then  bow,  with  respect, 

their  decision,  be  it  what  it  may. 

^^  I  have  the  honour  to  be.  Sir, 

^^  Your  obedient  humble  servant, 

«  E.  L.  Ckarltofh.' 

^^  To  the  Right  Honourable 

The  Speaker." 


On  the  1st  of  February ^  a  Committee  of 
was  appointed  by  the  House  of  Commons,  by  whom  tb^ 
letters  to  the  Speaker  from  the  Lord  Chancellor  anci 
Mr.  LecAmere  Charlton  were  referred  to  the  Committee. 

On  the  3d  of  February^  Mr.  CJiarUoHy  having  been  ap- 
prehended, sent  the  following  letter  to  the  Speaker:  — 

«  Sir, 
^^  I  have  the  honour  to  inform  you,  that  persons 
stating  that  they  have  a  warrant  from  the  Lord  Chan- 
cellor, have  forced  their  way  into  the  house  in  which 
I  am  staying,  and  have  compelled  me  to  go  to  the 
Fleet  prison  with  them. 

'^  I  had  flattered  myself  that  while  the  matter  was 
under  the  consideration  of  a  Committee  of  Privileges, 
such  violent  proceedings  as  these  would  have  been 
avoided ;  but  I  am  sorry  to  say  I  am  mistaken. 

"  I  have 
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^*  I  have  only  to  add  that  I  hope  you  will  be  so  good        18S7- 
^   to  read  this  letter  to  the  House,  and  that  they  will     ^"^^""^^^ 
sctena  to  me  the  privilege  that  under  similar  cases  has    Charlton's 
&«n  given  to  members  of  parliament.  ^**®' 

"  I  have,  &c. 

«  E.  L.  aiarUon. 
"  Friday  evening,  half  past  five  o'clock. 
"To  the  Right  Honourable  the  Speaker." 

On  the  16th  oli  February^  the  Committee,  after  having 
acamined  Mr.  Lechmere  Charlton^  and  several  witnesses, 
c^ade  the  following  report  to  the  House :  — 

*4n  reporting   upon  the' question  which   has   been 
referred  to  your  Committee,  they  propose  to  follow 
the  course  which  Visually  has  been  adopted  upon  such 
occasions,  of  first  stating  the  circumstances  of  the  par- 
ticular case,  and   afterwards   the  law  and   usages  of 
Parliament  as  it  appears  to  apply  to  them. 

"The  warrant  for  Mr.  Charlton* s  commitment  to  the 
^^et^  and  the  order  of  Court  on  which  it  was  founded, 
^cre  produced  to  the  Committee,  and  it  appeared  that 
"C  Was  committed  by  the  Lord  Chancellor  for  writing 
^  letter,  addressed  to  William  Brougham^  Esquire,  one 
^f  the  Masters  of  the  High  Court  of  Chancery,  con- 
^^tnbg  matter  scandalous  with  respect  to  the  said 
'faster,  and  an  attempt  imprc^erly  to  influence  his 
^^duct  in  the  matter  pending  before  him,  ^  which  the 
^^  Lord  Chancellor  deemed  to  be  a  contempt  of  the 
dourt  of  Chancery.*  The  order  not  proceeding  to 
^t  forth  the  letter  in  question,  or  to  specify  the  parts 
Of  it  on  which  these  charges  were  grounded,  your 
Committee  therefore  directed  the  letter  to  be  produced, 
inasmuch  as  they  considered,  that  although  the  Lord 
Chancellor  bad  the  power  to  declare  what  he  deemed 

to 


S48  CASES  IN  CHANCERY. 

18S7*       to  be  a  contempt  of  the  High  Court  of  Chancery 
-}\^^^     was  necessary  that  the  House  of  Commons,  as  the 

Mr.LECHMULX  ^^  ^ 

Chabltom*8  and  exclusive  judge  of  its  own  privileges,  should 
^°*®*        informed  of  the  particulars  of  the  coDtempt,  befi 


they  could  decide  whether  the  contempt  was  of  sucln 
character   as    would   justify    the  imprisonment  oF 
member.     They  also  summoned  Mr.  Charlton  befbr 
them,  and  afforded  him  an  opportunity  of  fiiUy  statioc 
his  case. 

<*  Upon  the  whole  examination,  the  letter  appean  to 
your  Committee  to  be  expressed  in  an  intemperate  and 
improper  manner.  The  letter,  however,  was  occa- 
sioned by  information  derived  from  the  solicitor  in  the 
cause,  the  correctness  of  which  Mr.  Charlton  had  no 
reason  to  doubt;  but  they  are  of  opinion  that  it  is 
offensive  to  the  Master,  and  thereby  to  the  authority 
of  the  Court  under  which  he  acted,  and  was  an  attempt 
improperly  to  influence  his  conduct  in  the  matter 
pending  before  him,  with  a  view  to  obtain  a  fbrtber 
hearing,  to  which,  if  applied  for  in  a  proper  manner, 
Mr.  Charlton  would  have  been  entitled. 

^*  It  was  found,  in  the  course  of  the  investigation,  that 
Mr.  Joseph  ParkeSf  the  solicitor  for  the  parties  who 
appeared  before  the  Master  in  opposition  to  Mr.  Ckai' 
ton^s  clients,  had,  during  the  interval  which  oocaned 
between  the  issue  of  the  warrant  and  its  execution^ 
written  a  letter,  at  the  request  of  a  third  person,  con- 
taining the  following  assurance,  ^  Mr.  Charlton  may 
take  my  honour,  and  I  have  never  yet  violated  it,  that 
he  is  perfectly  secure  in  coming  to  my  house  to  see 
if  we  can  adjust  the  Ludlow  matters,'  and  that  Mr. 
Charlton  did  afterwards,  in  consequence,  attend  a 
meeting  at  the  house  of  Mr.  Paries^  without  any  in- 
terruption, or  attempt  to  execute  the  warrant  by.  the 

officers 
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^rs  who  held  it.     Your  Committee  therefore  felt       18S7. 

leoessary  to  ascertain  whether  the  execution  of  a  ^^^^^^^^^^ 
.        ,  .  ,    -        ...  MrXicHicEM 

:e8s  issued  on  the  ground  of  punishmg  a  contempt    Chabltom*8 

he  Court  of  Chancery,  had  in  any  manner  been        ^■•*' 

wed  to  be  enforced  or  suspended  at  the  discretion 

ne  of  the  litigant  parties,  or  to  be  rendered  sub- 

ient  to  his  objects.     This  inquiry  has  tended  con- 

raUy  to  lengthen  their  proceedings,  but  the  result 

satisfied  them  that  no  power  had  ever  been  given  by 

person,  or  exercised  by  the  solicitor  for  that  purpose. 

Upon  the  law  and  usage  of  Parliament,  as  affecting 
case,  your  Committee  beg  leave  to  refer  to  the 
sment  contained  in  the  report  of  the  Committee 
Mvileges  on  the  case  of  the  Honourable  William 
g  WeUesley^  presented  to  the  House  on  the  26th  of 
1831,  the  precedents  cited  in  which  they  will  not 
ii^eat. 

The  Committee  are  deeply  impressed  with  the  diffi- 
Y  and  importance  of  the  question  referred  to  them, 
be  absence  of  authorities  to  which  they  can  refer 
learly  in  point  and  directly  bearing  on  this  parti- 
r  case.  It  will  be  seen,  from  the  early  cases,  that 
ancient  definition  of  privilege  of  Parliament,  is,  that 
elongs  to  every  Member  of  the  House,  except  in 
s  of  treason,  felony,  or  refusing  to  give  surety  of 
peace.  These  exceptions,  by  the  statement  of  the 
unons  in  1641,  are  further  extended  to  all  indictable 
ices ;  by  their  resolution  in  1697,  to  forcible  entries 
detainers;  and,  in  1763,  in  conformity  with  the 
ciple  of  the  declaration  of  164? I,  and  of  a  subsequent 
lotion  in  1675,  to  printing  and  publishing  seditious 
s;  to  which  may  be  added  the  resolution  of  the 
ds  in  1757,  that  privilege  shall  not  protect  Peers 
nst  process  to  enforce  the  habeas  corpus. 

The 
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1837.  "  The  ordinary  process  for  contempts  against  persoi 

'^'^V*^^     having  privilege  of  Parliament  or  of  peerage,  has  n 


Charlton's    been  that  of  attachment  of  the  person,  but  that  of 
^^'         questration  of  the  whole  property,  which  has  been  four:^ 
sufficient  to  vindicate  the  authority  of  the  Courts,  ev< 
in  cases  of  some  aggravation. 


"  It  is  stated  by  Blacksloncy  that  *  contempts  coi 
mitted  even  by  Peers,  when  enormous  and  accompanies- 
with  violence,  such  as  forcible  rescous  and  the  lik^s 
or  when  they  import  disobedience  to  the  King's  wri  ^. 
of  prohibition,  habeas  corpus^  and  the  rest,  are  punishable 
by  attachment;'  and  the  same  doctrine  has,  on  difierea~fel 
occasions,  been  expressed  by  other  writers,  and  b|y 
judges  of  high  authority. 

^'  The  only  cases,  however,  in  which  attachments  have 
.been  found  by  the  Committee  to  have  been  actualiy 
issued   against   privileged   persons,   are   that  of    Earl 
Ferrers^  by  the  King's  Bench,  and  that  of  Mr.  Long 
JVellesIei/f  by  the  Court  of  Chancery,  already  referred 
to.     The  former  was  a  case  of  disobedience  to  a  writ  of 
habeas  corpus^  to  which,   while  the  discussion  was  pend- 
ing, it  had   been   declared,  by  the  House   of  Lords, 
privilege  of  Parliament  did  not  extend;  the  other  was 
that  of  the  forcible  removal  of  a  ward  of  the  Court  of 
Chancery,  and  placing  her  out  of  the  jurisdiction  of  the 
Court,  which  obviously  could  only  be  checked  by  the 
most  prompt  and  efficacious  remedy. 

"  Since  the  sitting  of  the  last  Committee  of  Privileges, 
the  act  of  2  &  3  WK  4.  c.  93.,  intituled,  *  An  act  for  en- 
forcing the  Process  upon  Contempts  in  the  Courts  Eccle- 
siastical of  England  and  Ireland^*  has  passed,  by  which 
contempts  of  the  ecclesiastical  courts,  *  in  face  of  the 
Court,  or  any  other  contempt  towards  such  Court,  or 

the 
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^  process  thereof,  are  directed  to  be  signified  to  the        1837* 
*-ord  Chancellor,  who  is  to  issue  a  writ  de  coniumace  ^^^^^^"^ 
^^Jpiefida^  for  taking  into  custody  persons  charged  with    Chablton's 
^Uch  contempt/  in  case  such  person  '  shall  not  be  a 
^«er,  Lord  of  Parliament,  or  Member  of  the  House  of 
)mmon&* 


Case. 


'*  Under  all  the  circumstances  of  the  case,  your  com- 
ittee  are  of  opinion,  that  Mr.  Charlton^s  claim  to  be 
ischarged  from  imprisonment,  by  reason  of  privilege 
Parliament,  ought  not  to  be  admitted. 
"  16th  February  1837.'' 


On  the  17th  of  February^  Sir  Charles  WethereUy  on  Feb.  n. 
V^alf  of  Mr.  Charlton^  informed  the  Lord  Chancellor 
^^f  the  decision  of  the  Committee  of  Privileges,  and  ap- 
iDlied  to  his  Lordship  for  an  order  for  Mr.  CharltorCs 
^pearance  at  the  rising  of  the  Court.  The  Lord 
Chancellor  said,  that  the  matter  must  be  brought  before 
\x\m  by  petition  in  the  usual  way. 


On  Saturday  the  18th  of  February  1837,  Mr.  Charlton  Feb.  is. 
presented  a  petition  to  the  Lord  Chancellor,  stating  that 
neither  the  order  of  the  25th  of  November^  nor  the 
orders  of  the  15th  and  22d  of  November  were  ever 
perscNially  served  upon  him,  and  that  he  was  induced 
to  abstain  from  appearing  in  Court,  in  pursuance  of 
those  orders,  from  the  consideration  that  it  was  his 
du^,  as  a  Member  of  the  Legislature,  so  to  do,  and  that 
he  should  otherwise  compromise  the  privileges  of  the 
Members  of  the  House  of  Commons,  and  not  from  any 
feeling  of  disrespect  entertained  by  him  towards  the 
Court,  and  that  he  was  actuated  by  the  same  motives 
in  avoiding  the  execution  of  the  warrant  until  the  meet- 
ing of  Parliament.     The  petition  then  stated  the  report 
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1837*       of  the  Committee  of  Privil^es,  and  went  on  to 
^M^y^^^     ^ftt  the  petitioner's  object,  in  addressing  the  letter 
Cbaeltom's    the  Master,  was  solely  with  the  view  of  obtaining  trctJC 
^''^        him  a  further  hearing  of  the  matter,  and  that  he  Ka^ 
no  intention  of  expressing  himself  offensively  toward^ 
the  Master,  or  of  endeavouring  to  influence  his  conduced 
in  the  matter  pending  before  him,  or  of  bringing  into 
contempt  the  authority  of  the  Court ;  and  that,  although 
he  was   betrayed   into  intemperate  and  improper  ex- 
pressions towards  the  Master,  they  arose  entirely  fnm 
an  anxiety  on  his  part  to  protect  the  interests  of  the 
persons  on  whose  behalf  he  appeared  before  the  Master, 
and  which,  from  the  information  he  had  received,  he 
had  every  reason  to  believe  had  not  been  properly  it- 
tended  to;  and  that  the  petitioner  r^etted,  and  was 
sorry  for  having  made  use  of  any  expressions  whidi 
could  be  considered  as  offensive  to  the  Master  or  dis- 
respectful towards  the  Court     The  petition  prayed  that 
the  petitioner  might  be  forthwith  discharged  out  of 
custody. 

Sir  Charles  WethereU^  who  appeared  in  support  of  the 
petition,  took  occasion  to  say,  that  if  he  had  been  con- 
sulted by  Mr.  Charlton  at  the  proper  time,  he  shooM 
have  advised  him  to  dispute  the  validity  of  the  order, 
by  rabing  the  question,  whether  the  Lord  Chancellor 
had  power  to  delegate  to  the  Master  the  appointment 
of  new  trustees  under  the  Municipal  Corporations  R^ 
gulation  Act;  and  whether,  consequently,  the  letter 
written  to  the  Master  was  a  contempt  of  the  Court 

The  Lord  Chancellor. 

When  I  felt  it  my  duty  to  issue  the  order  for  the 
commitment  of  Mr.  Charlton^  in  November  last,  I  sud, 
what  I  am  sure  those  who  know  me  will  give  me  credit 

for, 
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^^^^  that  nothing  but  a  sense  of  public  duty  induced  me  18S7. 

^  issue  that  order.     Nothincr  which  had  taken  place  ^m^^^^"^ 

^^fore  that  time,  or  which  has  passed  since^  could  pos-  Cbabltom*s 

^il)ly  influence  my  feelings  with  regard  to  the  most  im-  ^^^ 

t^rtant  duty  which  I  had  to  perform. 

The  order  amounted  to  my  judicial  decision  as  to  the 

offset  of  Mr.  CharUon*8  letter  to  the  Master,  namely, 

tiiat  it  contained  ^'  matter  scandalous,  with  respect  to 

the  Master,  and  an  attempt  improperly  to  influence  his 

conduct  in  the  matter  pending  before  him."     I  have 

no  judicial  knowledge  of  what  has  taken  place  in  the 

House   of  Commons ;  but   Mr.  Charlton  has,  in  his 

petition,  stated  that  the  Committee  of  that  House  has 

found  that  the  letter  was  ofiensive  to  the  Master,  and, 

therefore,  to  the  authority  of  the  Court  under  which  he 

acted,  and  was  an  attempt  improperly  to  influence  his 

conduct  in  the  matter  pending  before  him,  with  a  view 

to  obtain  a  further  hearing,  to  which,  if  applied  for  in 

a  proper  manner,  he  would  have  been  entitled;   and 

that,  under  all  the  circumstances  of  the  case,  he  was  not 

entitled  to  be  discharged  by  reason  of  privilege* 

The  writing  matter  scandalous  with  respect  to  the 
Master  is,  comparatively,  an  immaterial  part  of  the 
ofience.  That  part  of  the  ofience  which  I  thought  it 
my  bounden  duty  to  visit  with  punishment  was,  the 
attempt  improperly  to  influence  the  conduct  of  the 
Master  in  the  matter  pending  before  him.  A  greater 
offence  than  a  person's  attempt,  by  private  commu- 
nication, without  the  knowledge  of  those  to  whom  he  is 
opposed,  to  influence,  by  private  feelings,  the  conduct 
of  any  one  invested  with  the  duty  of  judicially  disposing 
of  matters  pending  in  this  Court,  cannot  well  be  stated. 
Mr.  Charlton  describes  himself  as  a  Member  of  the 
House  of  Commons ;  but,  what  is  more  important,  he 

describes 
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.18S7«       describes  himself  as  a  barrister;   a  person,  therefore, 

'MnLECHMEftB  ^^^*  ^^^  *^®  situation  in  whicli  he  is  placed,  and  the 
Cha&ltom's   education  he  must  have  received,  could  not  have  been 
ignorant  of  the  effect  of  the  letter  which  he''  himself  had 
written. 


Under  these  circumstances,  after  taking  every 
sible  precaution  that  the  order  should  not  be  issued  d 
after  he  had  had  full  opportunity  of  appearing  to  vind^^ 
cate  himself,  or  to  dispute  the  jurisdiction  of  the  Cou 
or  to  state  any  subject  of  mitigation  which  he  might  ha 
to  allege,  the  order  was  finally  issued  in  the  month      ^ 
November  last.    From  that  time,  until  the  day  mendon.<^ed 
in  his  petition,  the  process  of  the  Court  was  not  mm.^ 
effectual  against  him ;  although  the  warrant  was  in 
hands  of  the  officer  of  the  Court,  and  I  have  no 
to  doubt  that  that  officer  performed  his  duty,  and  u. 
all  diligence  in  executing  that  warrant.     Mr.  CkarXdm 
states  that  neither  the  order  of  the  d5th  of  November  I  ^asHf 
nor  the  orders  of  the  15th  and  22d  of  November  w^^ 
personally  served  on  him ;  and  that  he  was  inducec3  to 
abstain  from  appearing,  in  pursuance  of  such  ordl^n^ 
from  the  consideration  that  it  was  his  duty,  as  a  Menrmber 
of  the  Legislature,  to  do  so,  and  that  he  should  otJier- 
wise  have  compromised  the  privileges  of  the  Memifceiy 
of  the  House  of  Commons,  and  not  from  any  fedira^  of 
disrespect  entertained  by  him  towards  the  Court ;    amf 
that  he  was  actuated  by  the  same  motives  in  evading  tbe 
execution  of  the  warrant  dll  the  meedng  of  Parliament 

Mr.  Charlton^  as  a  Member  of  the  House  of  Com- 
mons and  as  a  barrister,  must  very  well  have  known 
that  no  longer  ago  than  the  year  18S1  a  case(a)oo- 

curred 

(a)  Mr.  Long  Wellaley^s  Case  ;  now  reported,  2  Rutt,  4"  -M^, 
639. 
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^^Tred,  which  involved  a  question  precisely  similar  to  1887. 
^e  present;  it  was  matter  of  discussion  in  this  Court,  m)*^"^^^"^^ 
^*Ki  of  inquiry  in  the  House  of  Commons,  and  it  led  to  CHAaLTON*t 
"Wie  same  result  as  has  followed  the  investigation  in  this  ^^■•®' 
^tae^  namely,  the  resolution  of  a  Committee  of  Pri- 
Til^ges,  that,  for  contempts  of  this  Court,  the  House  of 
Commons,  most  properly,  do  not  consider  a  member  of 
their  House  as  privileged.  By  contempt  of  this  Court, 
I  mean  that  species  of  contempt  of  which  the  par^ 
was  guilty  in  the  case  in  IBS  I,  and  of  which  Mr.  Charl^ 
ton  has  been  adjudged  guilty  in  this  case.  Of  the 
law  of  Parliament  and  the  law  of  this  Court,  therefore, 
Mr.  Charlton,  educated  as  he  must  have  been,  and 
filling  the  situation  in  which  he  was  placed,  could  not 
possibly  have  been  ignorant.  He  states,  not  that  he 
had  no  knowledge  of  the  orders  which  had  been  made, 
bat  that  he  did  not  surrender  to  the  process ;  in  short, 
that  he  abstained  from  appearing,  and  that  he  evaded 
the  process  of  the  Court.  Then  he  adopts  the  course 
of  ascertaining  what  a  Committee  of  Privileges  would 
do  in  his  favour ;  and  that  course  has  ended  in  the  way 
stated  in  his  petition.  He  states  that  the  inquiry  of 
that  Committee  terminated  on  the  16th  of  February,  that 
is,  on  Hursdcn^  last;  so  that  up  to  Thursday  last,  as  he 
himself  states,  he  was  disputing  and  resisting  the  juris- 
diction of  this  Court.  In  custody,  it  is  true,  he  was, 
fix>m  some  day  in  the  week  before  last,  but  up  to  the 
report  of  the  Committee,  on  the  16th  of  this  present 
month  of  February,  he  was  disputing  the  jurisdiction  of 
this  Court.  Yesterday  Sir  Charles  WethereU  made  an 
application,  which  was  informal,  and  which,  therefore, 
of  course^  could  not  at  that  time  be  attended  to ;  so 
that  the  petitioner,  on  the  very  day  after  he  finds  him- 
self compelled  to  submit  to  the  jurisdiction  of  this 
Court,  thinks  the  Court  is  to  discharge  him.  It  would 
be  making  a  mere  mockery  of  the  process  of  the  Courti 
Vol.  II.  Bb  if, 
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18S7*       if}  for  so  grave  an  offence  as  this,  a  party  is  to  haye  his 
mM^^^'^'^^^    discharge  by  merely  asking  for  it. 

GHARLTOM't 

Case.  That,  however,  is  not  the  principal  ground  on  which 

I  feel  myself  bound  to  adopt  the  course  I  am  about  to 
pursue.  My  order  adjudged  Mr.  Charlton  to  be  guilQr 
of  an  attempt  improperly  to  influence  the  conduct  of  the 
Master  in  the  matter  pending  before  him.  The  Couit 
will  not  discharge  a  party  guilty  of  contempt,  unless 
he  submits.  I  do  not  say  the  imprisonment  is  to  be 
perpetual,  or  that  the  Court  will  not  exercise  a  sound 
discretion ;  but  a  party  who  comes  here  to  be  dis- 
charged from  custody,  at  the  earliest  possible  period  at 
which  he  could  be  so  discharged,  is,  at  least,  expecte^l 
to  come  before  the  Court  with  an  expression  of  repent^ 
ance  for  what  has  passed,  and  that  sort  of  statement 
which  will  induce  the  Court  to  hope  such  an  offence 
will  not  be  repeated  by  him,  and  will  justify  the  Court 
in  acting  with  lenity  towards  the  individual,  and  prevent 
the  jurisdiction  of  the  Court  being  subject  to  similar 
offences  in  future. 

Mr.  Charlton  entirely  omits  in  his  petition  any  ex- 
pression of  regret  for  that  which  is  the  principal  fea- 
ture of  the  offence,  namely,  his  having  attempted  im- 
properly to  influence  the  Master's  conduct  in  the  matters 
pending  before  him.  That  he  was  guilty  of  such  an 
attempt,  is  the  construction  which  I  have  judicially  put 
on  his  letter,  and  which  he  has  never  come  here  to 
dispute.  And  although  Sir  Charles  Wetherell  has  made 
some  observations  for  the  purpose  of  shewing  that  the 
order  ought  not  to  have  issued,  yet  he  properly  ob- 
served, that  this  was  not  the  time  when  those  observations 
could  be  pressed,  because  the  present  application  is  not 
made  for  the  purpose  of  discharging  the  order,  as  hav- 
ing been  improperly  issued ;  but  the  party,  submitting 

or 
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r-  professing  to  submit  to  the  order,  applies  to  be  dis-       18S7. 
^liarged,  on  the  ground  that  sufficient  punishment  has  -m^^^^^ 
■Allowed  the  offisnce  on  which  judgment  has  been  pro-    Cbablton*i 
^^ounced  by  the  order  which  has  been  so  issued.  * 

I  say  nothing  as  to  the  time  which  may  be  considered 
as  the  proper  period  for  the  expiation  of  the  offisnce 
^hich  has  been  committed.  Bound  as  I  am  to  protect 
the  administration  of  justice  in  this  Court,  and  bound, 
therefore,  to  hold  out  to  all  parties  who  have  any  trans- 
actions  in  this  Court,  that  they  cannot  with  impunity  be 
guilty  of  that  offence  for  which,  by  my  order,  this  gen- 
tleman has  been  committed  to  prison,  I  should  feel 
I  was  not  doing  my  duty,  if,  on  such  a  petition,  1  should 
order  his  discharge.  If  he  came  before  me  with  a 
petition  differently  expressed,  and  treating  the  matter 
in  a  mode  very  different  from  that  in  which  he  has 
treated  it  in  this  petition,  I  say  nothing  as  to  the  time 
when  I  might  feel  myself  justified  in  ordering  his  dis- 
charge ;  but  I  am  bound  to  vindicate  the  authority  of 
the  Court;  and,  therefore,  to  take  care  that  a  party  who 
offends  against  its  jurisdiction  and  its  dignity,  is  not  to 
be  discharged  on  the  mere  asking  for  it,  without  even 
having  the  grace  to  acknowledge  the  offence  of  which 
he  has  been  adjudged  to  be  convicted ;  but  yet,  without 
calling  in  question  the  propriety  of  the  order,  or  dis- 
puting the  judgment  so  passed  upon  him. 

I  wislh  it  to  be  understood  that  I  say  nothing  as  to 
the  time.  If  the  time  had  been  much  longer  than  it  is 
at  present,  the  language  of  this  petition,  and  the  sub- 
mission found  in  it,  are  not  such  as  this  Court  has  a  right 
to  expect 


B  b  2  Another 
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1837.  Another  petition  was  afterwards  presented   by  Mr. 

_^^*^V"^^  Charlton^  which  was  couched  in  precisely  the  same  terms 
Crablton*!  as  his  former  petition,  down  to  and  including  the  state- 
^•^  ments'of  the  report  of  the  Committee  of  Privileges ;  but  in 
^<*.  14.  ^hich  the  petitioner  added,  that  his  object  in  addressing 
the  letter  to  tlie  Master,  was  solely  with  the  view  of  ob- 
taining from  him  a  further  hearing  of  the  matter ;  and 
that  this  motive  arose  entirely  from  an  anxiety  on  his  part 
to  protect  the  interests  of  the  persons  on  whose  behalf  he 
appeared  before  the  Master,  and  which,  from  the  in- 
formation he  had  received,  he  had  every  reason  to 
believe,  had  not  been  properly  attended  to ;  and  that 
he  regretted  and  was  sorry  that  under  such  feelings,  and 
without  any  intention  to  commit  a  contempt  ot  the 
Court,  he  should  have  written  and  sent  a  letter  to  the 
Master  which  had  been  adjudged  by  the  Lord  Chan- 
cellor to  contain  matter  scandalous  with  respect  to  the 
Master,  and  an  attempt  improperly  to  influence  his 
conduct  or  judgment  in  the  matter  pending  before  him; 
or  which,  in  its  tenor  or  language,  might  be  considered 
as  offensive  to  the  Master,  or  disrespectful  to  the 
Court ;  and  that  the  regret  so  expressed  by  the  pre- 
sent petition  was  intended,  by  the  petitioner,  to  be  the 
import  of  the  expressions  set  forth  in  the  petition  lately 
presented  by  him.  The  petitioner  concluded  by  pray- 
ing that  he  might  be  forthwith  discharged. 

Sir  C-  WetkereUj  in  support  of  the  petition. 

The  Lord  Chancellor. 

The  ground  of  the  order  for  commitment  has  been 
questioned,  neither  by  any  application  to  shew  cause 
against  the  order,  which,  in  the  first  place,  was  an 
order  nisi,  nor  by  any  application  to  discharge  it  by 
reason  of  its  having  proceeded  on  a  mistaken  or  un- 
founded ground ;  and  Mr.  Charlton  states  that  another  tri- 
bunal, 
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oal,  with  which  this  Court  has  no  connexion, but  before        18S7. 
Sriich  he  states  that  his  case  has  been  investicrated.  has  ^z^"^^^"^*^ 

^  .  MrXECBMSEI 

A-so  come  to  the  same  conclusion  as  to  the  nature  and    Crabltok's 
baracter  of  that  letter.     Mr.  Charlton^  in  the  petition        ^^"** 
liich  he  presented  last  week,  confined  his  contrition  to 
'^hat  which  constitutes  the  smallest  part  of  the  oifencet 
naoaely,  having  used  expressions  offensive  to  the  Master 
a.iid  disrespectful  to  the  Court;  thus  challenging,  in  his 
petition,  the  main  ground  on  which  the  order  for  his 
commitment  proceeded,  namely,  his  having  attempted, 
by  writing  the  letter,  to  influence  the  conduct  of  the 
Master.     This  Court  will  never  permit  the  propriety  of 
its   orders  to  be  in  that  way  questioned.     If  a  party 
chooses  to  come  before  the  Court  for  the  purpose  of 
drawing  in  question  the  propriety  of  an  order,  he  must 
do  it  in  the  regular  form ;  but  while  he  is  a  prisoner. 
Tot  having  violated  his  duty  towards  the  Court,  and 
committed  a  contempt,  the  Court  will  not  permit  him 
to  challenge  the  authority  of  the  Court  or  dispute  the 
grounds  of  the  commitment :  that  is  not  the  mode  in 
^vhich  the  Court  will  permit  a  complaint  to  be  made 
of  its   proceedings.     Mr.  Charlton  has   now  been   in 
prison  nearly  a  week  beyond  the  time  when  that  peti* 
tdon  was  before  me,  and  he  has  now  varied  the  grounds 
on  which  he  asks  for  his  discharge.     He  says  that  his 
€Dbject  in  addressing  the  letter  to  the  Master  was  solely 
^^vith  a  view  of  obtaining  from  him  a  further  hearing 
c^f  the  matter,  and  that  that  motive  arose  entirely  from 
^n  anxieQr  on  his  part  to  protect  the  interests  of  the  per- 
sons on  whose  behalf  he  appeared  before  the  Master, 
^nd  which,  from  the  information  he  had  received,  he 
bad  every  reason  to  believe  had   not  been  properly 
attended  to.     Now,  it  is   not  inconsistent  with  these 
terms,  that  the  object  was  to  obtain  a  rehearing,  and 
that  the  object  of  the  rehearing  was  to  induce  the 
Master  to  come  to  a  decision  directly  the  reverse  rf 

Bb  3  that 
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18S7*  that  to  which,  as  appears  by  that  letter,  the  writer  of 
jj^^y^^"^  supposed  the  Master  to  have  come.  The  petiti 
Charlton*!*  then  states  that  the  petitioner  regrets,  and  is  sorry  th 
under  such  feelings  —  and,  not  without  any  intention 
induce  the  Master  to  alter  his  opinion  —  but  withoir 
an  intention  to  commit  a  contempt  of  the.  Court,  he^^ . 
should  have  written  and  sent  a  letter  to  the  Master 
which  has  been  adjudged  by  the  Court  to  contain 
matter  scandalous  with  respect  to  the  Master,  and  an 
attempt  improperly  to  influence  his  conduct  or  judg- 
ment in  the  matter  pending  before  him,  or  which,  in  its 
tenor  or  language,  might  be  considered  as  offensive  to 
the  Master,  or  disrespectful  to  the  Court. 

Now  I  do  not  find  in  the  language  of  this  petition 
any  thing  which,  directly,  at  least,  challenges  the  au- 
thority of  the  Court,  or  the  propriety  of  the  order  which 
the  Court  issued.  The  petitioner  says  that  his  object 
was  to  obtain  a  rehearing ;  but  it  is  quite  clear  that  his 
object,  in  obtaining  that  rehearing,  was  to  induce  the 
Master  to  come  to  a  decision  contrary  to  that  to  which 
the  writer  supposed  he  had  come.  He  says  the  act 
was  done  without  an  intention  to  commit  a  contempt 
of  the  Court ;  but  it  is  not  denied  that  it  was  done  with 
an  intention  to  induce  the  Master,  by  threats  and  in- 
timidation, to  come  to  a  decision  contrary  to  that  whidi 
the  petitioner  supposed  he  had  expressed. 

I  do  not  find  that  this  petition  contains  that  challenge 
of  the  authority  of  the  Court,  or  of  the  propriety  of  the 
order,  which  is  found  in  the  former  petition ;  and  al- 
though the  Court  might  have  had  reason  to  expect  a 
more  ample  submission  than  that  which  is  found  in  thb 
petition,  yet  I  do  not  think  it  inconsistent  with  my  da^ 
to  receive  this  petition  as  an  expression  of  contrition 
for  the  offence  which  the  petitioner  has  committed. 

I,  therefbre. 


Gate. 
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If*  therefore}  now  order  the  discharge  of  Mr*  Chart'        1887* 

He  has  been  in  prison  three  weeks;  and  I  feel  MrXB^HMEEB 
tisfied  that  what  has  taken  place  will  conviqpe  all    Chabltok's 
rsons  that  no  station,  no  rank  in  life,  no  position 
which  the  party  may  stand  before  this  Court,  will 
justify  or  enable  any  person  to  commit  a  similar  offence 
'writh  impunity.  ♦ 

I  now  make  the  order  for  Mr*  CharltorCs  discharge 
in  the  usual  way. 


It 


evan 


REED  V.  NORRIS.  AprU6,7,B. 

IGHARD  BEVAN  the  younger,  being  indebted  A  son,  being 

to  his  father,  Richard  Bevan  the  elder,  in  the  h|J2[hi^ 

Sum   of  100021,  gave  to  his  father  a  bond  in  the  penal  "pon  a  bond 

aum  of  2000/.,  dated  the  22d  of  Ap'tl  1797,  and  con-  interest,  tub- 

^itioned  to  be  void  upon  payment  of  the  sum  of  1000/.  f®3*^!jy 

interest  at  5  per  cent.     Richard  Bevan  the  elder  fa^er,  as 

ing,  at  a  subsequent  period,  indebted  to  Lord  Vernon^  ^^^iotsool 

Yi   the  sum  of  500/.,  prevailed  upon  his  son,  Richard  and  interest, 

the  younger,  to  join  him,  as  his  surety,  in  a  bond  ^ther  to  a 

Lord   Vernon   in    the  penal  sum  of  1000/.,   dated  third  person  i 

.      and  a  nieno* 
the  randum  was 
then  indorsed 
^pofi  the  bond  for  1000/.,  by  which  it  was  agreed  between  the  father  and  son  that 
Uie  son  should  not  be  called  on  to  pay  the  within  mentioned  principal  sum  of 
^OOO/.  until  the  father  should  have  paid  alt  principal  money  and  interest,  due  on  the 
%x>ii€l  for  500/. :  Held,  that  this  indorsement  did  not  afifect  the  interest  accruing 
^ue  upon  the  bond  for  looo/.,  and  therefore  that,  after  the  deaths  of  the  father 
mnd  son,  the  personal  representative  of  the  father  might  file  a  bill  against  the  real 
and  personal  representatives  of  the  son,  praying  for  immediate  pavment  of  the  in- 
terest on  the  bond  for  1000/.,  and  for  payment  of  the  principal,  when  the  principal 
and  interest  on  the  bond  for  500/.  should  have  been  paid. 

A  surety  who  compounds  a  debt  for  which  his  principal  and  himself  have  become 
jointly  liable,  and  takes  an  assignment  of  that  debt  to  a  trustee  for  himself  can  only 
claim^  against  his  principal,  the  amount  which  be  has  actually  paid. 

Bb  4 
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1837.       the  24th  of  August  1801,  and  conditioned  to  be 

upon  payment  of  500/.  and  interest.    Upon  that  oo- 
casion^  the  following  indorsement  was  made  upon  the 
bond  for  10002.,  and  signed  by  both  father  and  son  :«- 
^  Whereas  the  within  bounden  Bichard  Beoan  batlif 
on   the    24th   of  August    1801,   become  jointly  and 
severally  bound,  in  a  certain  bond  or  writing  obligatory, 
to  the  Right  Honorable  Lord  Vernon^  in  the  penal 
sum  of  1000/.,  conditioned  for  the  payment  of  500iiL  with 
interest ;   and  whereas  the  said  sum  of  BQOL  it  the 
proper  debt  of  the  said  Richard  Beoan  the  elder,  and 
the  said  Richard  Bevan  the  younger  b  the  surety  of 
the  said  Richard  Bevan  the  elder :  it  is,  in  consider- 
ation thereof,  agreed,  that  the  said  Richard  Beoan  the 
younger  shall  not  be  called  upon  to  pay  the  within 
mentioned   principal    sum   of  1000/.,    until  the    said 
Richard  Bevan  the  elder  shall  have  paid  and  satisfied 
all  principal  money  and  interest  due  on  the  said  bond 
so  given  to  Lord  Vernon^  and  delivered  the  said  bond, 
cancelled,  to  the  said  Richard  Bevan  the  younger;  as 
witness  our  hands  this  24th  oi  August  1801/' 

Richard  Beoan  the  younger,  by  his  will,  dated  the 
13th  of  March  1806,  devised  all  his  real  estates  to  his 
wife,  Elizabeth  Beoan,  for  life,  and,  after  her  death,  to 
the  heirs  of  his  body ;  but  for  want  of  such  issue,  or 
if  such  issue,  if  any,'  should  die  under  the  age  of  twenty* 
one  years,  he  gave  the  same  to  Elizabeth  Drayton  Smith 
and  the  heirs  of  her  body ;  and  he  appointed  his  wife 
his  executrix,  and  gave  her  all  his  personal  estate.  By 
a  codicil,  he  devised  certain  after-purchased  real  estate 
to  his  wife  for  life,  and  after  her  decease,  to  Elizabeth 
Drajfton  Smith  and  the  heirs  of  her  body.  He  died, 
without  issue,  on  the  Ist'of  January  1815,  and  his  wife 
proved  his  will.  She  died  on  the  2Sd  oi  December  1828, 
having  appointed  John  Notris  her  executor,  who  sub 

sequentl; 
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^^iiently  proved  her  wUl,  and  thus  became  the  per-  18S7* 
sotial  representative  of  Richard  Bevan  the  younger. 
After  the  death  of  Elizabeth  Bevan,  Elizabeth  Dragon 
Smith  entered  into  possession  of  the  real  estates  devised 
by  Sidard  Beam  the  younger,  and  barred  the  estate 
taU. 

In  the  meantime,  Richard  Bevan  the  elder  died  on 
the  8th  of  February  1818;  having,  by  his  will,  ap- 
pointed John  Bevan  and  Thomas  Davies  his  executors. 
Thomas  Davies  died  in  his  lifetime,  and  John  Bevan 
renounced  probate ;  and  letters  of  administration,  with 
the  will  annexed,  were  subsequently  granted  to  the 
Plainti£^  Richard  Bevan  Reed. 

In  the  month  of  July  1826,  R.  B.  Reed,  as  legal 
personal  representative  of  Richard  Bevan  the  elder, 
commenced  an  action  against  Elizabeth  Bevan,  as  ad- 
i&inistratrix  of  Richard  Bevan  the  younger,  on  the  bond 
&r  10002.;  whereupon,  Elizabeth  Bevan  filed  a  bill  in 
Qiancery  against  £  B.Reedj  praying  an  injunction,  and 
an  account  of  the  dealings  and  transactions  between 
Bichard  Bevan  the  elder,  and  Richard  Bevan  the 
younger,  and  praying  also  a  declaration  that,  in  taking 
such  account,  she  (Elizabeth  Bevan)  ought  not  to  be 
debited  with  the  amount  of  the  bond  for  10002.,  unless 
and  until  R.  B.  Reed  should  have  paid  the  bond  for  500/. ; 
and  that  in  case  she  should  be  obliged  to  pay  any  sum  in 
respect  of  such  last-mentioned  bond,  the  same  might  be 
charged  in  the  account  against  R.  B.  Reed;  and  that  R. 
B.  Reed,  if  he  should  admit  assets  of  Richard  Bevan  the 
elder,  might  pay  her  what  should  be  found  due  to  her, 
on  taking  such  account,  she  being  ready  and  willing  to 
pay-whatever  should  be  found  due  to  him.  Shortly  after 
the  filing  of  this  bill,  Elizabeth  Bevan  obtained,  upon 
a£Bdavit,  and  upon  notice,  an  injunction,  dated  the  9th 

of 
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of  August  1826,  to  restrain  jB.  B.  Beed  from  all  pro- 
ceedings in  the  action  already  brought  by  him  upon 
the  bond  for  1000/.,  and  from  commencing  any  other 
action  touching  the  matters  mentioned  in  Elizabeth 
Bevaris  bill.  That  injunction  was  never  dissolved,  and 
R*  B.  Beed  never  put  in  any  answer  to  the  bilL 

On  the  19th  of  January  1828,  the  personal  repre- 
sentatives of  Lord  Vernon  filed  a  bill  in  Chancery 
against  iZ.  B.  Beed  and  Elizabeth  Bevanj  as  the  personal 
representatives  of  B.  Bevan  the  elder  and  B.  Bevan  the 
younger,  respectively,  stating  the  bond  for  5002^  and 
praying  the  usual  accounts  of  the  personal  estate  of  iZ. 
Bevan  the  elder  and  72.  Bevan  the  younger,  and  praying 
payment  of  what  was  due  to  Lord  Vernon's  estate  for 
principal  and  interest  upon  that  bond.  This  last-men- 
tioned suit,  having  become  abated  by  Elizabeth  Beva^fs 
death,  was  aflerwards  revived  against  John  Norris  as  her 
personal  representative,  and  subsequently  came  on  to  be 
heard,  on  the  22d  of  June  1830,  before  the  Master  of  the 
Rolls,  when  a  decree  was  made,  declaring  that  the 
Plaintiffs,  as  executors  of  Lord  Vernon,  were  creditors, 
by  the  bond  of  1801,  of  R.  Bevan  the  elder  and  A 
Bevan  the  younger,  for  the  sum  of  500/.  and  interest 
from  the  24th  of  August  1813;  and  directing  that  the 
usual  accounts  should  be  taken  of  the  personal  estate  of 
B.  Bevan  the  elder  and  22.  Bevan  the  younger ;  and 
that  their  personal  estates  should  be  applied  in  payment 
of  their  debts  and  funeral  expenses,  and  that  the  residue 
should  be  paid  into  the  Bank,  in  trust  in  the  cause. 
John  Norrisj  who  did  not  appear  to  have  himself  re- 
ceived any  part  of  the  personal  estate  of  iZ.  Bevan  the 
younger,  nevertheless,  passed  his  accounts  under  this 
decree,  and  paid  into  Court  the  balance  reported  to  be 
due  from  him,  being  the  amount  which  Elizabeth  Bevan 
bad  received  in  her  life  time.    B.  B.  Beed  also  passed 

bu 


■ 


CASES  IN  CHANCERY.  365 

«5s  acconnts,  but  -he  did  not  pay  in  the  balance  re-        18S7. 
l^^Tted  to  be  due  from  him  ;  and  part  of  that  balance 
^^ns  afterwards   levied    by   means   of   a  sequestration 
^^abst  him.     IL  B.  Reedj  as  the  administrator  of  M. 
-Geoan  the  elder,  with  the  will  annexed,  carried  in,  under 
^liat  decree,  a  charge  of  the  sum  of  1000/.  and  interest, 
a^^  being  due  from  the  estate  of  i2.  Bevan  the  younger,  to 
XJke  estate  of  B.  Bevan  the  elder ;  but  the  Master  dis- 
sdlowed  the  charge,  and  his  report  was  afterwards  abso- 
lutely  confirmed,  no  exception  having  been  taken  to  it. 
The  whole  of  the  personal  estate  paid  into  Court  under 
the  last-mentioned  decree,  was  absorbed  in  payment  of 
costs;  and  Lord  Vemoris  executors  then  filed  a  supple- 
mental bill,  for  the  purpose  of  making  the  real  estates  of 
IL  Beoan  the  elder  and  B.  Bevan  the  younger  answer- 
able for  the  amount  due  upon  the  bond  for  500/. 

On  the  20th  of  August  1834>,  the  original  bill  in  the 

present  suit  was  filed  by  72.  B.  Beed  against  John  Norris 

^d  Elizabeth  Drayton  Smithy  charging  that  a  sum  of 

^^QQL  and  upwards  was  due,  for  interest  alone,  upon 

^e  bond  for  1000/.;  and  that  if  such  interest  were  paid, 

^^  Plaintiff  would  be  able  to  satisfy  what  was  due  to  the 

:utors  of  Lord  Vernon  in  respect  of  the  bond  for  500/., 

that  the  Plaintiff  was  entitled  to  have  such  interest 

I,  and  to  have  the  principal  paid,  when  the  other  debt 

**^^>uld  have  been  satisfied.     The  bill  prayed  an  account 

payment  of  the  interest  due  on  the  bond  for  1000/.; 

that,  upon  the  bond  for  500/.  being  paid  or  satisfied, 

^^^  principal  of  the  bond  for  1000/.  might  also  be  paid. 

After  the  answers  to  this  bill  had  been  put  in,  an  in- 
denture, dated  the  5th  of  September  1835,  was  made 
Wween  the  surviving  executors  of  Lord  Vernon  of  the 
first  part,  the  representative  of  a  deceased  executor  of 
the  second  part,  John  Norris  and  Elizabeth  D.  Smith  of 

the 
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"    1837.       the  third  part,  and  Henry  Jeremy  of  the  fourth  part;  by 

which,  after  reciting  that  the  sum  of  9492.  Bs.  Id.  was 
doe  for  principal  and  interest  upon  the  bond  for  5002.; 
and  that  the  sum  of  198/.  ^s.  6d.f  or  thereabouts,  was 
claimed  by  the  executors  of  Lord  Vernon  for  costs  in- 
curred in  their  suit,  beyond  the  costs  already  paid ;  and 
reciting  that  Lord  VemorC%  executors  had  contracted 
and  agreed  with  John  Norris  and  Elizabeth  D.  Smith 
for  the  absolute  sale  to  them  of  the  bond  debt  of  500L, 
and  of  all  interest  then  due  or  thereafter  to  become  dne 
in  respect  thereof,  and  of  all  benefit  and  advantage 
which  might  thenceforth  be  derived  from  the  suit  insti- 
tuted by  them,  for  enforcing  payment  of  the  princfMl 
sum  of  500/.  and  interest,  and  the  fiirther  costs  so  in- 
curred as  before  mentioned,  and  all  further  costs  of  the 
suit,  with  full  power   to  prosecute  such  suit,  at  the 
price  or  sum  of  600/.,  which  had  been  agreed  to  be 
advanced  in  the  following  proporjtions,  viz.,  400L  bj 
John  Norrisj  and  200/.  by  Elizabeth  D.  Smith  s  it  was 
witnessed,  that  in  consideration  of  the  sum  of  600£  paid 
by  John  Norris  and  Elizabeth  D.  Smith  in  the  prop(H> 
tions  before  mentioned,  Lord  Vernon*^  executors  bar- 
gained, sold,  and  assigned  to  Henry  Jeremy^  the  bond 
debt  or  principal  sum  of  500/.,  so  due  as  before  men- 
tioned, and  also  certain  sums  therein  mentioned  to  be  doe 
for  interest,  amounting  to  449/.  6s.  ItLj  and  all  other 
interest  then  due  and  thereafter  to  grow  due ;  and  all 
costs  then  due  to  the  assignors,  or  which  they  might 
claim  in  respect  of  their,  suit,  and  all  benefit  of  that 
suit ;  to  hold  the  same  in  trust  for  John  Norris  and 
Elizabeth  D.  Smith  as  tenants  in  common,  in  the  same 
proportions  as  those  in  which  the  purchase  money  of  600I' 
had  been  contributed  by  them  as  before  mentioned; 
and  Lord   Vemor^s  executors  constituted  H.  Jeremi^ 
John  Norris  and  Elizabeth  D.  Smith,  jointly  and  severallyi 
their  attornies  and  attorney,  for  the  recovery  of  the 
sums  assigned. 

The 
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*llie  Plaintiff  R.  B.  Reed^  then  filed  a  supplemental  18S7. 
^41  against  Norris^  Elizabeth  D.  Smithy  and  Jeremy^ 
^tbg  this  assignmenty'and  stating  also  that  John  Norris 
^nd  EKzabeth  D.  Smithy  alleged  that  much  more  than 
^fte  sum  of  600/.  was  due  for  principal  and  interest  upon 
tie  bond  for  500/.,  and  that  they  were  entitled  to  stand 
in  the  place  of  Lord  VemorCs  executors,  and  to  be  paid 
out  of  the  estate  of  22.  Bevan  the  elder,  the  whole 
amount  which  could  have  been  recovered  by  Lord  Ver- 
non's  executors ;  but  the  supplemental  bill  charged  that 
at  the  time  of  that  transaction,  they  were  sureties,  to  the 
extent  of  their  assets  from  the  estate  of  R.  Bevan  the 
yoonger,  for  the  bond  debt  of  500/.  and  interest,  and 
that,  regard  being  had  to  the  equities  between  the  two 
estates,  they  were  entitled  only  to  be  indemnified 
against  that  bond,  and  that  they  would  be  fiilly  in- 
demnified, if  they  should  be  allowed  to  retain,  out  of 
their  debt  to  the  plaintiff,  what  they  should  have  paid 
to  Lord  Vemoris  executors ;  and  that  they  must  in  equity 
be  deemed  to  have  purchased  the  bond  debt  for  the 
benefit  of  the  joint  estate  of  R.  Bevan  the  elder  and 
R*  Bevan  the  younger,  or  for  one  of  such  estates,  and 
that  they  were  only  entitled,  as  against  the  estate  of  R. 
Bevan  the  elder,  or  the  assets  of  R.  Bevan  the  younger, 
to  claim  the  sum  they  had  actually  paid. 

The  supplemental  bill  prayed,  that  inquiries  might, 
if  necessary,  be  directed  to  ascertain  what  sum  or  sums 
of  money  had  been  paid  by  John  Norris  and  Elizabeth  D. 
Smithj  or  either  of  them,  to  Lord  Vernon's  executors  in 
satisfiiction  of  the  bond  for  500/.,  and  that  it  might  be 
declared  that  the  Defendants  were  not  entitled,  as  against 
the  Plaintiff  or  as  against  the  estate  either  of  R.  Bevan 
the  elder,  or  of  R.  Bevan  the  younger,  to  be  allowed, 
in  respect  of  the  bond  for  500/.,  more  than  they  had  so 
paid  to  Lord  Vernon's  executors,  and  that  they  might 
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18S7*  be  allowed  such  sum  accordingly,  in  the  accounts  prayed 
for  by  the  original  bill,  out  of  the  interest,  or,  if  that 
should  not  be  sufficient,  then,  as  to  the  deficiency,  out 
of  the  principal,  of  the  bond  for  1000/.,  and  that  what 
should  remain  of  such  interest  and  principal  might  then 
be  paid  to  the  Plaintiff,  out  of  the  assets  of  22.  Bevan 
the  younger. 

The  answers  of  the  Defendants  Norris  and  Smitk  to 
this  supplemental  bill,  submitted  that  they  were  entided 
to  stand  in  the  place  of  Lord  Vernon's  executors,  and 
to  have,  against  the  estate  of  B.  Bevan  the  elder,  the 
same  right  to  be  paid  or  allowed  the  whole  principal  and 
interest  due  on  the  bond  for  500/.,  and  all  costs  of  suit,  as 
Lord  Fernon^s  executors  would  have  had,  in  case  the  as- 
signment had  not   been  made;   and  fuither,  that  tbe 
estate  of  R.  Bevan  the  elder  ought  to  make  good  to  the 
estate  of  M.  Bevan  the  younger,  all  costs  which  had 
been  incurred  by  that  estate,  in  the  suit  of  Lord  Vemoni^ 
executors,  and  all  costs  which  might  be  incurred  by  that 
estate  or  by  the  Defendants  Norris  and  Smith  in  respect 
of  the  bond  for  500/.  and  interest. 

The  original  and  supplemental  causes  now  came  od 
to  be  heard. 

Mr.'Wigram  and  Mr.  Teed^  for  the  Plaintiff, contended 
that  the  agreement,  endorsed  upon  the  bond  for  1000^) 
related  only  to  the  principal  sum  secured  by  that  bond) 
and  not  to  the  interest ;  and  they  opposed  the  right  of 
the  Defendants  Noyris  and  Smithy  to  claim  against  the 
estate  of  22.  Bevan  the  elder,  in  respect  of  the  bond 
for  500/.,  a  larger  sum  than  they  had  actually  paid* 
They  contended  also  that  a  surety,  "who  pays  a  bond 
debt  of  the  principal  obligor,  becomes  only  a  simpk 
icontract  creditor  of  that  obligor;  and  they  cited  Es 

parte 
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r^^^e  Rushforth  (a),  Butcher  v.  ChurchiU{b\  and  Copis        1887^ 
^-    Jliiddleton.  (c)  ^"^r]^^ 

Mr.   Wak^ld  and  Mr.  Zow^   for  the  Defendant       Noebis. 
Join  Norris. 

Upon  the  true  construction  of  the  endorsement  on 
the  bond  for  1000/.,  it  must  be  held,  that  neither  prin- 
cipal nor  interest  was  to  be  demanded  until  the  bond 
for  500/.  should  have  been  paid ;  but  not  only  does  not 
the  original  bill  in  this  cause  state  that  the  bond  for 
500/.  has  been  paid,  but.  it  does  not  even  contain  an 
ofier  to  pay  it;  and  the  Plaintiff  therefore  had  no  right 
to  institute  this  suit.  In  the  suit  instituted  by  Elizabeth 
Bevan,  in  the  year  1 826,  for  the  purpose  of  restraining 
proceedings  upon  the  bond  for  1000/.  until  the  bond  for 
500/.  should  have  been  paid,  the  Court,  by  the  injunc- 
tion which  was  then  granted  to  restrain  all  proceedings 
whatever,  has  already  put  a  construction  upon  the  en- 
dorsement; and  no  attempt  has  ever  been  made  to  have 
that  injunction  dissolved,  or  to  have  its  terms  qualified, 
or  to  have  provision  made  for  payment  of  the  interest) 
to  the  Plaintiff,  or  into  Court.  He  never  even  put  in 
his  answer,  although  the  bill  charged  that  the  agreement 
between  the  father  and  son  was,  that  the  son  should  not 
be  called  on  to  pay  anything  whatever  upon  the  bond 
for  1000/.  until  the  bond  for  500/.  should  have  been 
satisfied. 

The  Defendants  Norris  and  Miss  Smith  purchased  the 
debt  due  to  Lord  Vernon's  executors  on  the  bond  for 
500/.,  with  their  own  proper  monies.  They  did  not 
make  that  purchase  as  sureties.  Norris  never  stood  in 
any  fiduciary  relation  to  Richard  Bevan  the  younger. 

He 

(a)  10  Vet.  409. ;  tee  p.  420.  (c)  Turn.  4*  Bun.  S94. 

(b)  14  r«f .  567. 
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1 837*       He  merely  became,  by  operation  of  law,  his  l^al  personal 
representative,  because  he  was  the  executor  of  Elizabeth 
Sevan.     No  personal  estate  of  iZ.  Bevan  the  younger 
ever  came  to  his  hands,  and  all  that  which  came  to  the 
hands  of  Elizabeth  Bevan,  and  was  unapplied  by  her  in 
her  lifetime,  has  been  paid  into  Court  by  Norris,  as  her 
executor.     But  even  if  they  were  to  be  considered  as 
standing  in  the  place  of  R,  Bevan  the  younger,  and  as 
having  purchased  the  bond  debt  as  sureties  for  R,  Bevan 
the  elder,  that  character  would  not  prevent  their  pur- 
chasing the  debt  upon  the  same  terms  and  with  the  same 
rights  as  any  other  person.     The  principal  debtor  does 
not  place  the  surety  in  the  situation  of  a  trustee  for  him. 
The  transaction  between  them  and  Lord  Venwris  ex- 
ecutors  was  not,  as  in  Copis  v.  Midclleton,  (a)  a  payment, 
discharge,  and  satisfaction  of  the  bond,  but  a  sale  of  the 
bond  debt ;  and  they  are  therefore  entitled  to  stand  in 
exactly  the  same  situation  as  that  in  which  Lord  Venunis 
executors  would  have  stood,  if  the  bond  debt  had  not 
been  sold. 

Mr.  Richards  and   Mr.  Puller^   for  the   Defendant 
Elizabeth  Drayton  Smith, 

llie  Plaintiff  had  no  right  to  file  the  original  bill ;  for 
the  condition  of  paying  the  500/.  bond  had  not  then 
been  performed :  and  even  if  it  could  be  now  said,  that 
the  bond  for  500/.  has  been  paid  since  the  original  bill 
was  filed,  that  circumstance  would  not  entitle  the 
Plaintiff  to  a  decree ;  King  v.  Tullock.  (b)  The  case  would 
even  then  be  only  like  that  of  a  mortgagee  filing  a  bill 
of  foreclosure  before  the  mortgage  had  become  abso- 
lute. 

(a)  Turn,  4*  Huss.  224.;  and      Hodgton  v.  Shawy  3  Myine  4* 
see  Jonet  v.  Davids,  4  Russ,  877.;      Keen,  1 85. 

(b)  2  Sim.  469. 
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lute.     But  the  condition  has  not  yet  been  performed^        1887. 
fi3r  the  500/.  bond  has  not  yet  been  cancelled. 

If  an  incumbrancer  pays  off  a  prior  incumbrance  at 
less  than  the  full  amount,  and  takes  an  assignment  of 
that  prior  incumbrance,  he  has  the  same  title  to  claim 
the  full  amount  against  tlie  estate,  as  the  person  whose 
charge  he  has  paid  off;  and  what  difierence  is  there  be* 
tween  such  a  case,  and  the  purchase,  by  a  surety,  of 
the  debt  of  his  principal  ?  There  are  cases,  certainly, 
in  which  a  person  standing  in  a  fiduciary  character  can- 
not purchase ;  but  it  is  impossible  to  say  that  the  surety 
in  the  present  case  stands  in  a  fiduciary  character  as 
regards  the  debtor.  Miss  Smith  does  not  represent  the 
debtor,  except  as  she  takes  his  real  estate,  subject  to 
the  debt.  Ex  parte  Rushforth  was  a  case  in  bankruptcy ; 
but  it  does  not  follow  from  that  case,  that,  as  against  the 
bankrupt  himself,  the  surety  would  not  be  entitled  to 
the  full  amount.  In  Butcher  v.  Churchill  the  question 
was  not  raised. 

Mr.  WigratHy  in  reply. 

The  contract  between  principal  and  surety  is  a  con- 
tract for  indemnity  merely ;  and  a  surety  cannot  act  also 
CIS  a  stranger,  for  the  purpose  of  acquiring  an  additional 
^ght  against  his  principal.  The  Defendants  Norris 
«nd  Smith  made  use  of  their  position  as  executor  and 
devisee  to  induce  Lord  Vernon's  executors  to  compound 
%he  debt,  by  telling  them  that  the  estate  of  the  surety 
insufficient  to  pay  it. 


The  Lord  Chancellor.  ^prU  »• 

In  this  case  the  object  is  to  obtain  payment,  on  the 

J)art  of  an  obligee   in  a  bond  for  1000/.,  of  what  is 

Vol.  II.  C  c  due 
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1837.  due  for  principal  and  interest  upon  that  bond.  The  de- 
mand is  resisted  on  various  grounds.  It  appears  that 
there  being  a  bond  for  lOOOA,  in  which  the  son  was 
obligor,  and  which  was  given  to  the  fiuher  as  obligee^ 
a  debt  arose  between  the  father  and  Lord  Vernon,  and 
the  father  became  indebted  to  Lord  Vernon  in  500^ 
secured  by  bond,  and  the  son  became  surety  in  that 
bond ;  and  then  this  memorandum  of  an  agreement 
between  the  father  and  son,  was  endorsed  on  the  bond 
for  1000/.    [His  lordship  read  the  memorandum.] 

Now  it  is  said  that  the  original  bill  prayed  for  pay- 
ment of  the  interest  on  the  1000/.  bond,  and  that  upon 
discharge  of  the  bond  for  500/.,  and  so  releasing  the 
estate  of  Richard  Bevan  the  younger  from  the  liability 
upon  that  bond,  then  the  principal  money,  lOOOJ^ 
might  be  paid.  It  was  said  that  the  whole  suit  ought 
to  be  dismissed,  because,  at  the  time  at  which  the  bill 
was  filed,  there  was  no  right  on  the  part  of  the  fathei^s 
estate  to  obtain  payment;  inasmuch  as  the  500/.  bond 
had  not  been  paid  to  Lord  Vernon;  and  it  was  con- 
tended, that  the  terms  of  this  memorandum  shew  that 
it  was  the  intention  of  the  parties,  that  neither  prin- 
cipal nor  interest  should  be  demanded  upon  the  son's 
bond  for  1000/.,  until  the  bond  for  500/.  given  to  Lord 
Vernon  should  have  been  discharged. 

Now  it  appears  very  clear  from  the  words  of  the 
memorandnm,  that  it  was  the  principal  money  which  was 
not  to  be  called  for :  there  was  no  undertaking  on  the 
part  of  the  father  not  to  sue  for  the  interest  on  the 
bond  for  1000/.,  until  he  should  have  paid  to  Lord  Ver- 
non both  principal  and  interest  on  the  bond  for  500/.  It 
would,  indeed,  have  been  a  most  extraordinary  arrange- 
ment for  the  father  to  make,  inasmuch  as  the  one  bond 
was  to  secure  1000/.,  and  the  other  500/.  only.  The 
principal  money  due  from  the  son  to  the  father  was 

equal 
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^ual  to  the  penalty  of  the  bond  given  by  the  father  to        18S7. 
Xiord  Vemoriy  and  for  which  the  son  had  become  surety. 
The  son,  therefore,  retained  that  principal  money  as  an 
Indemnity  against  whatever  demands  might  be  made  upon 
liim  in  respect  of  the  bond  so  given  to  Lord  Vemoru 

Being  of  that  opinion  with  respect  to  the  construe* 
tion  of  this  memorandum,  it  is  unnecessary  for  me  to 
consider  what  would  have  been  the  equities  of  the  par- 
ties, if  the  agreement  had  extended  to  the  interest  as 
well  as  to  the  principal.     Supposing  the  memorandum 
had  been  made  applicable  to  the  interest,  the  son's  de- 
fence would  be^  I  owe  my  father's  estate  1000/.,  and  a 
long  arrear  of  interest,  but  my  father  has  agreed  that  so 
long  as  half  the  amount  of  the  principal  remains  due  from 
him,  for  a  debt  for  which  I  am  surety,  I  am  not  to  be 
called  on  to  pay  either  principal  or  interest  upon  the 
larger  sum.     The  effect  of  that  might  be,  that  the  father 
might  be  entitled  to  receive  3000/.  or  4000/.  from  the 
8OD5  and  because  he  owed  half  that  sum,  in  respect  of 
the  debt  for  which  the  son  was  surety,  he  might  be  for 
ever  precluded  from  receiving  any  part  of  the  larger 
sum.     The  only  probable  way  in  which  the  equities 
i¥Ould  be  administered  between  the  parties,  would  be 
that  the  father  should  have  brought  an  action  upon  the 
bond  for  1000/.,  as  his  representative  did,  and  that  the 
son  should  have  come  here  for  an  injunction.     It  is  true 
that  an  injunction  was  granted  in  the  first  instance  in  a 
torm&t  suit,  and  properly  granted,  for  the  Other's  repre- 
sentative was  proceeding  to  recover  the  principal  as  well 
ms  the  interest ;  but  if  the  parties  had  come  before  the 
Oourt  to  have  their  equities  administered,  I  think  that 
^e  Court  would  have  had  no  difficulty  in  administering 
^hose  equities  in  such  a  manner  as  to  give  the  son  com- 
plete indemnity,  and  at  the  same  time  to  give  the  father's 
^tate  all  the  benefit  he  was  entitled  to  receive. 

C  c  2  But 


RE£D 
V. 
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1837.  But  it  Is  unnecessary  to  consider  this  further,  fa 

am  of  opinion  that,  by  the  contract  itself,  interest  moi 
was  payable,  and  that  there  was,  therefore,  that  whS 
NoBEis.       entitled  the  plamtiffto  file  his  bill  m  this  Court    Th 

must  be  an  account  of  what  is  due  for  the  interest  c>ii 
the  bond  for  1000/.,  the  amount  of  which  might  have 
enabled  the  father  to  discharge  the  obligation  to  Lor-d 
VemoHj  and  so  to  obtain  payment  of  the  principal  monej 
of  1000/. 

The  other  question  is,  how  far  the  representadres  ^ 
the  son,  the  surety,  having  come  to  an  arrangemeV^ 
with  Lord  Vetiton^s  executors,  by  which  the  bond  fic^' 
500/.  has  been  got  rid  of  and  discharged,  are  entitle^' 
as  against  the  father's  estate,  to  demand  more  than  di^7 
have  actually  paid  to  Lord  VernorCs  executors  in  exon^^^ 
ation  of  the  liability  of  the  son's  estate  upon  the  boc^^ 
for  500/. 

Now,  if  there  had  been  no  authority  upon  thissabje^^ 
I  should  have  found  very  little  difficulty  in  making  ^ 
precedent  for  deciding  that,  under  these  circumstam 
the  surety  is  not  entitled  to  demand  more  than  he 
actually  paid.  I  take  the  case  of  an  agent.  'Why  is 
agent  precluded  from  taking  the  benefit  of  purchasing 
debt  which  his  principal  was  liable  to  discharge? 
cause  It  is  his  duty,  on  behalf  of  his  employer,  to  sett^^^ 
the  debt  upon  the  best  terms  he  can  obtain ;  and  if  K^^ 
is  employed  for  that  purpose,  and  is  enabled  to  procv 
a  settlement  of  the  debt  for  any  thing  less  than 
whole  amount,  it  would  be  a  violation  of  bis  du^ 
his  employer,  or,  at  least,  would  hold  out  a  tempta^c?^ 
to  violate  that  duty,  if  he  might  take  an  assignmeD^ 
of  the  debt,  and  so  make  himself  a  creditor  of  his  em* 
ployer  to  the  full  amount  of  the  debt  which  he  was 
employed  to  settle.     Does  not  the  same  duty  devolve 
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on  a  surety?  He  enters  into  an  obligation  and  becomes  1837. 
subject  to  a  liability,  upon  a  contract  of  indemnity.  The 
contract  between  him  and  his  principal  is,  that  the 
principal  shall  indemnify  him  from  whatever  loss  he 
may  sustain  by  reason  of  incurring  an  obligation  to- 
gether with  the  principal.  It  is  on  a  contract  for 
indemnity  that  the  surety  becomes  liable  for  the  debt. 
It  is  by  virtue  of  that  situation,  and,  because  he  is  under 
an  obligation  as  between  himself  and  the  creditor  of  his 
principal,  that  he  is  enabled  to  make  the  arrangement 
with  that  creditor.  It  is  his  duty  to  make  the  best 
terms  he  can  for  the  person  in  whose  behalf  he  is  act- 
ing. His  contract  with  the  principal  is  indemnity.  Can 
the  surety,  then,  settle  with  the  obligee,  and  instead  of 
treating  that  settlement  as  payment  of  the  debt,  treat 
it  is  an  assignment  of  the  whole  debt  to  himself,  and 
claim  the  benefit  of  it,  as  such,  to  the  full  amount; 
thus  relieving  himself  from  the  situation  in  which  he 
stands  with  his  principal,  and  keeping  alive  the  whole 
debt? 

As  I  have  said,  I  would  make  a  precedent  if  there 
were  none ;  but  it  is  very  satisfactory  to  me  to  find  that 
the  question  came  before  Lord  Eldon^  and  that  he  de- 
cided it  in  the  cases  which  have  been  cited,  viz.  Ex 
parte  Bzishforth  (a),  and  BiUcher  v.  Churchill,  (i)  Lord 
Eldon  did  not  decide  those  cases  upon  particular 
grounds  of  equity  between  the  parties ;  but  he  lays  it 
down  as  what  he  considers  to  be  the  rule  of  this  Court, 
that  where  a  surety  gets  rid  of  and  discharges  an  obli^ 
gallon  at  a  less  sum  than  its  full  amount,  he  cannot,  as 
against  his  principal,  make  himself  a  creditor  for  the 
whole  amount ;  but  can  only  claim,  as  against  his  prin- 
cipal, what  he  has  actually  paid  in  discharge  of  the  com- 
mon 

(tf)  10  Vet.  420.  {b)  14  Vet,  567. 

Cc  3 
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1887. 


Re£0 

N0RRI8. 


mon  obligation.   I  am  clearly  of  opinion,  therefore, 
the  representatives  of  Richard  Bevan  the  younger 
in  this  case  claim  only  the  amount  which  was  acto.^^ 
paid  in  satisfaction  of  the  bond  given  to  Lord 


1836. 
June  By  9. 

1837. 
January  SO. 
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CHAMBERS  v.  TAYLOR. 


13  Y  an  indenture  made  the  2d  of  February  1758, 
■^  tween  Joseph  Chambers  of  the  one  part,  and  ti^ 


Reverend  John  Chambers  and  George  Messenger  of  t-l^c 

other  part,  reciting  that  for  and  in  consideration  tfci^ 

Marthoj  the  wife  of  Joseph  Chambers^  had  agreed    ^ 

^^'^J®  ^fJ"*    sell  part  of  her  estate  for  the  discharffe  of  her  said  hu^ 
wife  for  life;     .       f ,     ,  ,  ,     ,       /•       ,  ,.  .  A 

remainder  to    band  s  debts,  and  also  for  the  settlmg,  conveymg,  aH*^ 

^^^^mdeof  ^^"^'"8  *®  several  closes  of  land  thereinsdfter  me^»- 
the  body  of      tioned,  on  the  issue  of  Joseph  Chambers  and  Martha  \%^ 

wife,  and  for  divers  other  good  causes  and  consider* 
ations  him  thereunto  especially  moving,  he,  Joseph 
Chambers^  did  thereby  grant,  bargain,  and  sell,  ali^^*> 
release,  and  confirm,  unto  John  Chambers  and  Geotr^^ 


bodvoi 
the  settlor,  on 
the  body  of 
hu  wife  al- 
ready begotten 
and  now  lir- 
ing,  or  which 


may  be  begot*  ^^^ 

ten  hereafter;   Messenger  all  those  his  several  closes  of  arable,  meado'^' 

and  in  default   ^^  pasture  ground  therein  particularly  described,    *^ 
to  the  use  of    hold  the  same  with  their  appurtenances  unto  the  siu^^ 
o/theb(^yof  *^^*^  Chambers  and  George  Messenger j  their  heirs  at^^ 
the  settlor  on   assigns,  to  the  use  of  Joseph  Chambers  for  the  term  ^^ 
his  wife  to  be   ^^  natural  life;  and  from  and  after  the  determination  C^' 

bq^otten;  re-    that  estate,  to  the  use  of  the  said  John  Chambers  an<^ 

mamder  to 

the  right  heirs  GeorgS 

of  the  settlor. 

At  the  time  when  this  deed  was  executed,  the  settlor  and  his  wife  had  issue  four 

daughters,  and  no  issue  male ;  but  at  his  death  the  same  four  daughters  and  also 

several  sons  of  the  marriage  survived  him :  Held,  that  under  the  limitation  to  the 

heir  femal^  the  daughters  took  a  life  estate  in  the  lands  as  purchasers. 
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George  Messenger^  their  heirs  and  assigns,  for  the  life  of 
Joseph  Chambers^  upon  trust  for  preserving  contingent 
remainders;  and  from  and  after  the  death  of  Joseph 
Chambers^  to  the  use  of  his  wife  Martha^  for  the  term 
of  her  natural  lifej  in  part  of  her  jointure  or  dower, 
but  not  in  full,  in  case  she  survived  her  said  husband ; 
and  from  and  after  the  decease  of  his  said  wife,  as  for 
and  concerning  all  and  singular  the  premises  (except 
the  dwelling-house  in  which  Joseph  Chambers  then 
lived),  <*  to  the  use  and  behoof  of  the  heir  female  (a) 
of  the  body  of  the  said  Joseph  Chambers^  on  the  body 
of  his  said  wife  Martha  already  lawfully  begotten  and 
now  living,  or  which  may  be  begotten  hereafter;  and 
in  default  of  such  issue,  to  the  use  and  behoof  of  the 
heir  male  of  the  body  of  the  said  Joseph  Chambers  on 
the  body  of  his  said  wife  Martha  to  be  begotten ;  and 
in  default  of  such  issue,  to  the  use  and  behoof  of  the 
right  heirs  of  the  said  Joseph  Chambers  for  ever ;  upon 
condition  that  they  pay  the  sum  of  100/.  of  lawfiil 
money  of  Great  Britain  to  the  right  heirs  of  the  said 
Martha  Chambers  within  twelve  months  next  after 
they  come  into  possession  of  the  above  granted  pre- 


1836. 


Chambers 

V, 

Taylor. 


mises. 


9f 


At  the  time  when  this  deed  was  executed,  Joseph 
Chambers  had  issue,  by  his  wife  Martha^  four  daughters 
only ;  but  at  the  time  of  his  death,  which  happened  a  few 
years  afterwards,  he  left,  besides  those  daughters,  several 

sons, 


(a)  It  was  suggested,  that  the 
words  ^  heir  female"  and  ^  heir 
male,"  in  thb  and  the  subsequent 
linutations,  bad  originally  been 
written  **  hein  female"  and 
<* Mrs  male"  respectively;  and 
that  the  letter  «  had  been  frau- 
dulently erased  subsequently  to 
the  execution  of  the  deed;  but 

Cc 


this  suggestion  was  afterwards 
abandoned,  and  the  question  of 
construction  was  argued  and  de- 
cided, throughout,  on  the  as- 
sumption, that  at  the  time  when 
the  deed  was  executed,  the  words 
of  the  two  limitations  stood  si 
they  are  printed  in  the  text. 
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sons,  by  his  wife  Martha^  surviving  him,  of  whom  Jokuj 
the  eldest,  was  his  heir-at-law.  John  Chambers^  the  eldest 
son,  some  time  afterwards  died  without  issue,  leaving 
WiUiam  Chambers^  his  next  brother  and  heir-at-law,  who 
thereupon  became  the  heir-at-law  of  Joseph  Chambers^ 
the  settlor,  and  who  also  subsequently  died,  leaving  the 
present  Plaintiff,  John  Chambers  the  younger,  his  only 
son  and  heir-at-law,  and  also  the  heir-at-law  and  heir 
male  of  Joseph  Chambers^  the  settlor. 


Martha  Chambers^  the  widow,  upon  the  death  of  her 
husband,  entered  into  possession  of  the  settled  premises, 
and  continued  to  receive  the  rents  and  profits  thereof 
until  her  death,  which  took  place  in  the  year  1800. 
Her  four  daughters  survived  her.  Martha^  one  of  the 
daughters,  married  a  person  named  Taylm^  who,  in 
right  of  his  wife,  entered  into  possession,  or  enjoyed  the 
rents  and  profits  of  the  premises,  on  behalf  of  his  wife 
and  her  three  sisters.  Martha  Taylor  survived  her 
husband  and  her  three  sisters ;  and,  having  taken  pos- 
session of  the  premises  immediately  after  her  husband's 
death,  she  continued  in  such  possession  until  the  year 
1832,  when  she  died,  leaving  several  children,  of  whom 
her  son  John  was  her  heir-at-law.  On  the  death  of 
Martha  Taylor^  John  Chambers  the  younger  claimed  to 
be  entitled  to  an  estate  in  fee  simple  in  the  property 
comprised  in  the  settlement;  and  a  person  who  had 
occupied  the  premises  as  a  tenant  under  Martha  Taylor 
was  induced  to  attorn  to  him  as  tenant  An  action 
of  ejectment  was  thereupon  commenced  by  the  children 
of  Mrs.  Taylor,  against  John  Chambers  the  younger,  to 
recover  possession  of  the  premises,  to  which  they  claimed 
title  under  their  mother's  will ;  and  Chambers,  the  De- 
fendant in  that  action,  then  filed  the  present  bill,  pray- 
ing a  discovery  and  production  of  the  settlement  of 
,1758,  and  an  injunction  in  the  meantime. 

The 


CASES  IN  CHANCERY.  379 

The  case  came  before  the  Court,   in  the  first  in-        1836. 
Stance,  upon  a  motion  that  the  Defendants  might  pro- 
ducx  the  settlement,  which  was  admitted  by  their  answer 
'to  be  in  their  possession ;  but,   in  order  to  save  un- 
viecessary  litigation,  it  was  ultimately  agreed  that  the 
judgment  of  the  Lord  Chancellor  should  be  taken  upon 
the  construction  of  the  settlement,  and  that  all  parties 
in  the  cause  and  in  the  action  of  ejectment  should  be 
concluded  by  his  Lordship's  decision.     This  arrange- 
ment was  made  in  the  time  and  with  the  assent  of  Lord 
Chancellor  Brougham.     The  matter  stood  over  for  a 
considerable  period  in  consequence  of  accidental  cir- 
cumstances, and  the  question  now  came  on  to  be  argued 
before  Lord  Cottenham. 

Mr.  Wigram^  Mr.  Wray,  and  Mr.  Wightmanj  for  the 
Plaintiff. 

Under  the  limitation  to  the  heir  female  of  the  settlor 
on  the  body  of  his  wife   already  begotten  and  now 
living,  or  which  may  be  begotten  hereafter,  the  daugh- 
ters of  the  settlor  took  a  life  estate  in  the  settled  pro- 
perty as  purchasers;  and  upon  the  death  of  Mrs.  Taylor j 
^^last  survivor  of  those  daughters,  in  the  year  1832, 
the  tide  of  the  Plaintiff  accrued.     This  construction  is 
^^Pported,  as  well  by  the  peculiar  language  of  the  limit- 
ation^ which  plainly  pointed  to  individuals  then  in  esse 
^^  persons  who  were  to  take  a  vested  remainder  in  the 
P^^perty,  as  by  the  whole  scope  and  context  of  the  set- 
^•^ent.     The  expression  "heir  female  now  living  or 
^^^eafter  to  be  begotten,"  like  the  subsequent  expres- 
^^    «  heir  male  of  the  settlor  on  the  body  of  his  wife 
o^  begotten,"  was  plainly  intended  to  operate  as  de- 
^S^^€itio  persorue^  and  is,  in  that  respect,  contradistin- 
^^^lied  from  the  ultimate  limitation  to  the  right  heirs 
the  settlor.     The  old  doctrine,  that  the  special  heir, 

in 
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in  order  to  take  as  a  purchaser,  must  answer  both  parts 
of  the  description,  that  is  to  say,  of  heir  as  wdi  tf 
female,  has  been  long  exploded,  wherever  it  appein 
clear  from  the  language  and  context  of  the  instroiiKBti 
that  in  order  to  give  a  sensible  meaning  and  openitiai 
to  the  words  a  different  construction  is  necessary.  Ikre 
the  addition  of  the  words  ^*  now  living,"  proves  iacMh 
testably  that  the  prior  words  **  heir  female  "  were  osedi 
not  in  their  technical  but  in  their  popular  sense^  as  de- 
scriptive of  the  settlor's  daughters ;  for  nemo  est  ham 
viventis.  A  contrary  construction  has  been  sometimei 
adopted  in  wills,  where  the  Court,  in  order  to  prevent 
the  estate  from  being  lost  to  the  remoter  descendants  of 
the  first  taker,  is  inclined  to  consider  a  devise  to  tbe 
heirs  of  the  body  of  the  first  taker  as  words  of  limit- 
ation, so  as  to  vest  an  inheritable  estate  in  the  parent: 
but  that  principle  has  no  application  in  the  case  of  a 
deed  inter  partes^  where  the  intent  of  the  contracting 
parties  is  to  be  strictly  followed  out;  and  still  less  to  a 
case  where  the  word  '^  heir "  occurs  in  the  singultf 
number  without  any  words  of  inheritance  superadded. 
Co.  Litt.  (fl),  Archer's  case  (i),  Walker  v.  Snam  (c),  5«9f 
V.  Taylor  (d),  Bayley  v.  Morris,  {e)  The  authorities 
cited  by  Mr.  Hargrave  in  his  note  {g)  upon  the  pas- 
sage in  the  First  Institute,  for  the  purpose  of  proving 
that  ^^  heir  "  in  the  singular,  may  be  nomen  coUedifV* 
as  well  in  a  deed  as  a  will,  and  operate,  in  both,  in  the 
same  manner  as  "  heirs "  in  the  plural  number,  will 
be  found,  on  examination,  with  one  exception  only)  to 
be  cases  of  wills.  If  the  word  "  heir-female "  in  the 
present  instance  were  held  to  be  nomen  coUedivm% 
operating  as  a  word  of  limitation,  the  person  taking  an 

estate 


(a)  8  b.  20.  a.  22  b,  25.  a,  b. 

(b)  1  Rep.  66. 

(c)  Palm.  359. 


(d)  16  Fin.  Ab.  213.  Parolt. 

{e)  4  Vet.  788. 

(g)  Co.  Liu.  S.b.  note 4. 
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estate  tail  would  be  the  settlor  himself;  and  the  con-        1836* 
sequence  would  be,  that  he  might  by  means  of  a  fine  or     chammm 
^omoaon  recovery,  have  at  any  moment  defeated  the  v. 

whole  object  of  the  settlement  by  destroying  the  sub- 
sequent limitations,  —  a  consequence  which  certainly 
was  never  contemplated  by  any  of  the  contracting 
parties.  Supposing,  then,  that  the  limitation  to  the  heir 
female  gave  a  valid  remainder  to  the  daughters  as  pur- 
chasers, the  interest  which  they  took  in  the  settled 
prc^^erty  was  no  more  than  a  life  estate ;  and  upon  the 
death  of  Mrs.  Taylor,  the  Plaintiff  became  entitled,  either 
in  the  character  of  heir  male  of  the  settlor,  or  under  the 
ultimate  limitation  to  his  right  heirs. 

The  Sdicitor^General  and  Mr.  Purvis,  for  the  De- 
fendants. 

It  is  extremely  doubtful,  whether,  from  the  strange 
and  inconsistent  language  of  the  clause,  the  limitation  in 
fiiYour  of  the  heir  female  is  not  absolutely  void  for  un- 
certainty.   Assuming  the  expression  to  be  "  heir  female,** 
^e  party  who  claims  as  a  purchaser  under  such  a  limit- 
ation must  be  heir  as  well  as  female ;  Co,  Lift,  {a)  and 
^r-  Hargrave^s  notes,  {b)     The  doctrine  of  Lord  Coke  on 
^i  point  has  never  been  over-ruled.     On  the  contrary, 
^®  authorities,  as  Mr.  Hargrave  has  satisfactorily  shewn, 
^^  entirely  in  accordance  with  it     The  case  of  Goodtitle 
^*^^^  Bailey  v.  Pugh  (c),  by  which  it  was  supposed  to  be 
^^J^en,  has  been  reversed  by  the  House  of  Lords,  (rf) 
^   the  time  when  the  settlement  was  executed,  there 
^^  no  person  in  esse  filling  the  character  of  the  settlor's 
^^t*  female ;  for  nemo  est  hceres  viventis  ;  and  no  person 
^^^^^ered  that  description  at  the  time  when,  by   the 

settlor's 

(a)  Co.  Liu,  24.  b.  (c)  Feamt,  C.  It.  575.  8th  ed. 

{h)  Co.    LUt.  84.  b.  note  3.         {d)  See  2  Meriv.  348, 349. 
^  ^4. 0.  note  8. 
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settlor's  death,  the  contingency  upon  which  the  re^ 
mainder  was  to  vest,  if  it  vested  at  all,  was  of  neoe8sit)r 
to  be  determined.  The  daughters,  who  were  then 
living,  were  not  the  settlor's  heirs-at-law,  for  he  kft 
two  sons ;  and  the  Plaintiff  is  the  son  and  heir  of  the 
younger  of  those  sons,  and  is  also  the  heir-at-law  of 
the  settlor.  The  contingent  remainder  to  the  bdr 
female,  therefore,  having  failed  to  take  effect,  the  Plain- 
tiff's title,  or  the  title  of  those  under  whom  he  dainis, 
accrued  upon  the  death  of  the  settlor,  or  at  any  nte 
upon  the  death  of  the  widow,  six  and  thirty  years  ag(H 
and  must  now  be  barred  by  lapse  of  time. 


The  only  other  construction  which,  consistently  with 
the  authorities,  can  be  put  upon  the  gift  to  the  heir  fe- 
male, and  the  only  one  by  which  any  effect  would  be  given 
to  the  words,  would  be  to  consider  them  as  words  of  limit- 
ation.  .  That  the  words  "  heir  male  "  or  "  heir  femak* 
of  the  body,  though  in  the  singular  number,  are  properly 
words  of  limitation,  and  not  of  purchase,  is  clear  fifom 
many  authorities;  Duhber  v.  Trollope{a)j  Blacliumef* 
Stables  {b).     If  the  words  are  so  construed  here,  the 
effect  will  be  to  create  an  estate  in  tail  female  in  the 
settlor.     This,  it  is  admitted,  might  be  done  in  the  case 
of  a  will,  if  the   word  had  been  "  heirs"  instead  ^ 
"  heir  female  ;"  but  it  is  said  that  this  is  the  case  of » 
deed,  and  a  further  distinction  is  taken  on  the  ground 
that  ^^  heir"  is  used  in  the  singular  number;  andi^ 
liance  is  for  this  purpose  placed  on  a  sentence  in  tbc 
First  Institute  (c),  where  his  Lordship  lays  it  down,  that, 
if  land  be  given  ^^  to  a  man  and  his  heir,  in  the  singulai 
number,  he  hath  but  an  estate  for  life,  for  his  hdr 
cannot  take  a  fee  simple  by  descent,  because  he  is 

but 

(a)  Amb.4So.  {c)  Co,  LiU.S.b. 
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id  therefore,  in  that  case,  bis  heir  shall  take 

It  is  obvious,  however,  as  Lord  Chief  Jus* 

has   observed  in   Dtibber    v.    TrcUope{a\ 

\  passage  in  the  text  of  Littleton  which  gave 

<rd  Cok^s  remark,  the  attention  of  Littleton 

kt  all  directed  to  any  supposed  distinction 

e  effect  of  the  word  '<  heir"  in  the  singular, 

rs"  in  the  plural  number.     And   the  note 

Hargrove  has  appended  to  that  part  of  the 

-y,  and  the  authorities  there  collected,  prove 

Coke  was  mistaken  in  his  opinion ;  and  that, 

I  deed  as  in  a  will,,  the  word  ^<  heir,"  in  the  sin- 

f  operate  as  nomen  coUectivum;   as  indeed 

\  be  admitted  in  subsequent  passages  in  the 

tself.  {b)      In  Richards   v.   Lady  Bergaven^ 

as  held  that  a  devise  to  A.  for  life,  and  to 

of  her  body  as  should  be  living  at  her  death, 

nainder  over  in  default  of  such,  was  a  good 

in  A.     White  v.  Collins  (d),  Idle  v.  Cook,  {e) 

0  ground  for  the  distinction  suggested  between 

1  deeds  and  cases  upon  wills,  where  the  limit- 
such  as  to  create  an  estate  tail ;  for  the  pro- 
the  statute  de  donis,  directing  that  the  wQl  of 
shall  be  observed,  have  placed  them  on  pre- 

same  footing.  Where  words  of  limitation  are 
d  to  the  word  heir,  they  convert  it  into  a  word  of 
;e ;  Feam^s  CotU.  Rem.  (g)\  and  that  constitutes 
:tion  in  Archer's  Case.  But  there  is  no  such 
lere.  Neither  is  there  any  thing  in  the  context 
h  it  can  be  certainly  inferred  that  the  settlor 
use  the  words  in  a  sense  different  from  their 
sense.  •  Reliance  is  placed  on  tlie  effect  of  the 
1  *^  now  living,"  as  qualifying  the  meaning  of 

the 

lA.  p.  458.  (_d)  Com.  200. 

c  20  a.  22  a  &  b.  {e)  2  L<(.  Raym,  1 1 52. 

^em.  324.  (g)  Page  178.  8th  cd. 
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Cbambers 

Taylor. 


1857. 
Jamuary  20. 


the  words  '^heir  female.'^   But  in  an  instrument  finamed 
loosely  and  carelessly  as  this  seems  to  have  been,  such 
phrase  was  probably  thrown  in  only  cb  majorem 
telam^  in  order  to  include  those  already  in  existence  ^5 
well  as  those  who  might  be  bom  afterwards.     Indeed 
they  rather  point  at  a  continuity  of  enjoyment  of  the 
estate,  and,  in  some  degree,  tend  to  supply  the  want  o( 
plurality  in  the  word  of  limitation.     The  subsequent 
words  '^  in  default  of  such  issue,**  seem  to  indicate  an 
event  which  might  or  might  not  happen ;  a  mode  of 
expression  which  would  be  quite  incorrect  and  ina[f  li- 
cable,  if,  according  to  the  Plaintiff's  construction,  the 
settlor's  daughters  were  intended  to  take  as  pemm 
designatce  for  their  own  lives. 

Mr.  JVigram,  in  reply. 


a 


The  Lord  Chancellor. 

By  deed,  after  marriage,  the  property  in  question  wv 
settled  to  the  use  of  the  husband  for  life,  with  remainder 
to  the  use  of  the  wife  for  life ;  and  aft;er  her  decease,  to 
the  use  of  the  heir  female  of  the  bodies  of  the  two,  la^' 
fully  begotten,  and  now  living,  or  which  may  be  b^ottet^ 
hereafter;  and  in  default  of  such  issue,  to  the  use  of  t)^^ 
heir  male  of  the  bodies  of  the  two,  to  be  begotten  ;  and,  ^ 
default  of  such  issue,  to  the  use  of  the  right  heirs  of 
husband,  who  was  the  settlor.     There  were  issue  of 
marriage  several  sons  and  daughters.     The  Plaintiff 
the  son  of  the  second  son,  the  eldest  being  dead  witho 
issue.     The  Defendants  are  the  son  and  daughters 
Martha^  the  surviving  daughter.     The  Plaintiff  all 
that  the  daughters  took  an  estate  for  life  only,  and  th^^^ 
the  Plaintiff,  as  heir  male  or  heir-at-law  of  the  setllo: 
became  entitled  upon  the   death  of  Martha  the  su 
viving  daughter.      The  Defendants  contend,  that  th 

limitatio^^ 


e 
is 
it 
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on  to  the  settlor's  heir  female,  gave  to  the 
3rs  an  estate  tail ;  or  that  the  remainder  to  the 
male  was  void;  and  that  the  Plaintiff's  title 
accrued  upon  the  death  of  the  widow  of  the 
thirty-six  years  ago,  it  is  now  barred  by  time. 

'e  are,  therefore,  two  questions:  1st,  whether  the 
ler  to  the  heir  female  was  void ;  2dly,  if  not, 
itate  did  the  daughters  take. 

le  real  intention  there  can  be  no  doubt*  When 
speaks  of  his  heir  female,  he  means  such  person 
Id  be  heir,  if  females  only  were  capable  of  being 
But  the  Defendants  contend  that,  as  there  were 
le  daughters  were  not  heirs  at  law,  and  that  the 
der  is  therefore  void. 

law  upon  this  subject  has  undergone  a  consider- 
lange  ^  but  there  never  was  a  time,  I  apprehend, 
:h  these  remainders  would  have  been  held  void, 
ords  of  the  limitation  are,  ^^  to  the  heir  female  of 
dy  now  living,  or  which  may  be  begotten  here- 


S85 


1837. 


older  cases  upon  the  subject  are  collected  and 
scussed  by  Mr.  Hargrave  in  a  note  to  the  First 
f^(a),  in  which  he  strongly  supports  Lord  Cokeys 
le,  that  the  party  to  take  must  be  very  heir,  as 
female^  but  admits  that  it  might  be  otherwise  if 
were  additional  words  shewing  that  the  word 
'  is  used  in  a  special  sense ;  as  where  land  is  devised 
heir  male  n(m  livings  the  very  words  to  be  found 
deed.  At  the  conclusion  of  that  note,  in  laying 
wrhat  he  then  conceived  to  be  the  rule,  Mr.  Har- 
:onfines  it  to  cases  in  which  the  words  stand  un- 
explained 
(a)  Co,  Liit.  '24  b,  note  3. 
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CHAMBEEfr 

V, 

Tatlob. 


explained  by  any  other  words  or  circamstanoes;  a. j^^ 

in  another  note  to  the  same  book  (a),  he  considers     ^ie 
rule  in  all  cases  as  having  been  greatly  shaken,  if    27^ 
altogether  destroyed,  by  the  subsequent  decisions  then 
referred  to.     In  Goodiitle  dent.  Bailey  v.  Pugh  (&),  Lon/ 
Mansfield  says,    ^^  Since   Newcomen  v.  Barkham^  t&e 
doubts  about  the  necessity  of  being  very  heir  have  been 
at  an  end." 

It  is  not,  however,  necessary  to  consider  the  merits 
of  this  contest;  because,  according  to  the  most  strict 
construction  of  the  rule,  the  words  *^  heir  female " 
might  at  all  times  have  been  good  words  of  description 
of  a  purchaser,  although  the  party  was  not  heir-atrlawi 
if  there  were  other  words  to  explain  the  sense  in  which 
the  words  were  used ;  and  the  words  used  in  this  case 
are,  I  think,  quite  sufficient  for  that  purpose* 

What  estate  then  did  the  heir  female,  that  is,  the 
daughter,  take ;  for  ii  was  not  argued  that  the  parent 
took  more  than  an  estate  for  life  ?   In  Ltwis  Badti^ 
Case  (c),  an  estate  was  settled  by  deed  to  the  use  of 
the  husband  for  life,  remainder  to  the  wife  for  life; 
and  after  their  decease,  to  the  use  of  their  joint  issue 
male,  arid  the  heirs  males  of  such  issue ;  and  it  was 
held,  that  there  being   issue   male,   the  parents  weit 
tenants  for  life;  remainder  to  the  issue  male  in  tail.     1^ 
Bayley  v.  Morris  {d\  a  limitation  by  deed,  after  ^^^ 
estates  to  the  husband  and  wife,  to  the  heir  male 
their  bodies,  and  to  his  heirs,  and  for  want  of  st^^ 
issue,  to  the  daughters ;  and  if  there  should  be  no  is^^ 
of  the  marriage,  to  the  right  heirs  of  the  husband, 
held  to  be  a  contingent  remainder  in  fee  to  the  pers^ 


{a)  Co,  Liil.  164  a,  note  2. 
(6)  Jpp.  to  Butler's  Fearnc, 
C  K.  573. 


(c)  1 1  Rep.  79. 
(</)  4  Vcj.  788. 
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who  should  be  the  heir  male  at  the  determination  of  the 
life  estates. 
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Here  is  a  gift  to  the  heir  female  of  the  body,  in  a  deed, 
without  any  words  of  inheritance ;  for  the  words  ^^  in 
default  of  such  issue  "  mean  only,  in  default  of  an  heir 
female  of  the  body  now  living,  or  hereafter  to  be  begotten, 
and  do  not  carry  the  interest  beyond  the  original  gift. 

A  passage  in  Co.  Litt.  22.  a.  was  cited  for  the  De- 
fendants, where  Lord  Coke  refers  to  a  decision  that  a 
limitation  to  a  man  and  his  wife  and  one  heir  of  their 
bodies,  and  one  heir  of  the  body  of  such  heir  was  an 
estate  tail.  He  does  not  express  any  approbation  of  this ; 
but  says  that  a  limitation  kare^t,  in  the  singular  num- 
ber, would  not  give  a  fee  simple  at  common  law.  The 
case  so  put,  however,  differs  essentially  from  the  pre- 
sent, because,  in  that  case^  there  were  words  of  inherit- 
ance and  succession.  The  same  observation  applies  to 
Richards  v.  Lady  Bergavenny  (a),  which  was  a  case 
arising  upon  a  will :  there,  the  limitation,  which  was  to  a 
mother,  and  such  heir  of  her  body  as  should  be  living  at 
her  death,  was  held  to  be  an  estate  tail  in  the  mother. 

In  Dubber  v.  Trollope  (i),  which  was  the  case  of  a 
will,  C.  J.  Eyre  guards  himself  against  being  supposed 
to  give  any  opinion  as  to  what  would  be  the  effect  of 
the  words  if  used  in  a  deed.  fVAite  v.  Collins  (c)  was 
also  the  case  of  a  will,  and  only  proves,  what  many  other 
cases  establish,  that  a  limitation  by  will  to  A.  for  life, 
with  remainder  to  the  heir  of  his  body,  without  words 
of  inheritance  superadded,  creates  an  estate  tail  in  the 
fifst  taker,  when  nothing  explains  the  testator's  intention 
to  the  contrary ;  otherwise  not.  And  Archer^s  case  is  to 
the  like  effect,  {d) 

These 

(a)  2  Vem,  S24.  (c)  1  Com,  Rep,  889. 

\h)  Amh.455.  (d)  1  Co,  66. 

Vou  II.  D  (! 
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18S7.  These  cases,  indeed,  prove  that  the  word  **  heir,"  i 

the  singular  number,  has  sometimes  the  same  eflfect  asth( 
word  ^^  heirs"  in  the  plural ;  but  if  words  of  limitation  an 
superadded  to  the  word  *'  heir,"  it  is  considered  as  con-^ 
clusively  shewing  that  the  word  is  used  as  a  word 
purchase.     When  that  is  not  the  case,  it  is  conside 
in  construing  wills,  as  nomen  coUectivum^  for  the  purpos 
of  creating  an  estate  tail  in  the  first  taker,  and  not 
creating  an  estate  tail  in  the  person  answering  the  d 
scription  of  heir.     If  the  word  '*  heir"  would,  per  r. 
give  an  estate  of  inheritance  to  the  party  answering 
description,  there  would  be  no  reason  for  any  distin 
tion,  whether  words  of  limitation  or  inheritance  we 
or  were  not  superadded.     These  cases,  therefore^  pro^ 
that  the  daughters  would  not  have  taken   estates 
inheritance  as  purchasers  under  a  will ;  and  it  is 
pretended  that  their  parents  took  more  than  estates 
life. 


It  was  argued  that  the  statute  de  donis  provides 
the  will  of  the  donor  shall  be  observed,  and  that 
upon  wills  are,  therefore,  authorities  upon  the  prese^^^' 
question.    Lord  Coke,  however,  says  (a),  that  such  ^r*  "^ 
must  agree  with  the  rules  of  law.     Therefore  a  gift  tc^^  * 
man  et  exitibus  de  corpore  suo  legitime  procreatisj  or  sem^^^^ 
suoj  gives  only  an  estate  for  life ;  and  the  word  issue  ^ 

not  allowed  in  a  deed  to  operate  as  a  word  of  limitation  ^°' 
Accordingly  in  Makepiece  v.  Fletcher  {b)  a  limitatio  ^^^^' 
in  a  deed,  to  the  settlor's  daughter  and  the  issue  of  h^  ^^^ 
body,  and  in  default  of  such  issue,  over,  was  held 
to  give  an  estate  tail  to  the  daughter. 

I  am,  therefore,  of  opinion   that  the  dau^ters 
Joseph  Chambers  took,  by  purchase,  but  for  life  onh 
and  that  the  title  of  the  Plaintiff  accrued  upon  the  deatZ-^ 

(fl)  Co.  LUU  «0.  b.  (fi)  2  Com.  Rep.  457. 


it 
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(f  Idariia^  the  survivor  of  the  daughters,  and  that  he  is 
vom  entitled. 

In  so  holding,  I  am  following  the  more  modern  au- 
thorities, and'  am  not  violating  any  rule  to  be  found  in 
the  older  cases ;  and  I  have  no  doubt  that  this  con- 
struction carries  into  effect  the  real  intention  of  the 
ptrties. 


3d9 


1887. 


JOMBART  V.  WOOLLETT. 


March  18* 


^HE  Plaintiffs  were  the  partners   in  a  mercantile  A  merchant 
house  established  at  Lille  in  Flanders^  and  carrying  ^^^  f^^!^ 
^  business  under  the  firm  of  Jambart  and  Co.     In  the  time  to  time 
'QOQths  of  July  and  August  1836,  Jombart  and  Co.  em-  correspondent 

Proved  the  Defendant  Joseph  WooUett,  who  was  a  mer-  foracceptancc, 
1  under  an 

^'^ant  in  London  trading  under  the  firm  of  WooUett  and  authority  for 

S<Hi,  as  their  banker  or  commission  a£rent  foi*  the  pur-  ^  j^  purpose, 

/^>  '^         and  upon  an 

P^>se  of  accepting  and  taking  up  bills  of  exchange  on  understanding 
^^^  behalf.     The  transactions  between  Jombart  and  ^futleTof  the 
Ca  and  WooUett  and  Son,  did  not  extend  to  any  other  latter  in  re- 
^*>«iimercial  dealings,  but  were  entirely  confined  to  such  guch  accept- 
wiking  or  commission  agency,  in  which  it  was  agreed  ?"*^^»  should 
^^^^  Jombart  and  Co.  should  draw  bills  of  exchange  means  of  bills 
^pcm  WooUett  and  Son,  which  WooUett  vfas  to  accept  ^^^  j°  ^ 

^  ^e  name  of  his  firm ;  and  that  in  order  to  provide  remitted  to 

c.^A^  him  from  time 

Under  such  an 
iniQ|einent,  the  presumption  is,  until  an  agreement  to  the  contrary  is  shewn,  that 
uK  London  correspondent  was  not  intended  or  entitled  to  treat  the  bills,  so  re- 
nted, as  cash,  or  to  discount  them  before  maturity;  and,  therefore,  it  was  held 
wat  two  of  such  bills,  which  were  existing  in  specie  in  his  hands  at  the  time  of  his 
baflboptty,  and  were  not  then  due,  did  not  pass  to  his  assignees,  but  were  the  pro* 
per^  of  the  party  who  had  remitted  them. 

Dd  2 
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1837.        funds  for  the  payment  of  such  bills  when  at  maturity* 
JbMBALT      JoTnb^^  and  Co.  should  transmit  to  WooUett  cash    ^^ 
V,  bills  of  exchange  payable  in  London. 

WOOLLETT. 

In  the  months  of  July  and  August  1836,  Jombart  m-^^ 
cordingly  drew  upon  WooUett^  in  the  name  of  Wodl^^ 
and  Son,  the  following  bills  of  exchange :  —  A  bill  f^^ 
588/.  5s.  Sd.  dated  Jtdy  21.  1836,  in  favour  of  Oslxr^^ 
and  Son,  which  became  due  on  the  24th  of  Odo6^^ 
following;  a  bill  for  478/.  6s.  5d.  in  favour  o( Moens  ar:^^ 
Dauncey^  dated  Jtdy  29.  1836,  and  which  became  d«-^e 
on  the  27th  of  October ;  a  bill  for  340/.  in  favour    ^ 
Schaezler  and  Brentanos^  dated  July  27.  1836,  and  whi^^h 
became  due  on  the  28th  of  October  i  a  bill  for  5(X^ 
in  favour  of  Charles  Fea,  dated  August  2.  1836,  acmd 
which  became  due  on  the  3 1st  of  October  \  a  bill  for 
53/.  Il5.  Se/.  in  favour  of  Hives  and  Atkinson^  dat^i 
August  5.  1836,  and  which  became  due  on  the  28th    of 
August;  and  a  bill  for  644/.  135.  9d.  in  &vour  of  Charles 
Fea^  dated  Augusts.  1836,  and  which  became  due  on 
the  9th  of  November  following.     All  these  bills  w^rc 
duly  accepted  by  Joseph  WooUett  in  the  name  of  iJie 
firm  of  WooUett  and  Son. 

In  order  to  enable  WooUett  and  Son  to  take  up  HtM.^^ 
acceptances,  as  they  became  severally  due,  Jombart  stnd 
Co.  from  time  to  time  remitted  to  WooUett  and  Son,    by 
whom  they  were  duly  received  and  acknowledged,    th^ 
following  bills  of  exchange,  which  Jombart  and  Co.  h«^ 
purchased,  and  which   were  duly  accepted  and  msd^ 
payable  in  London ;  namely,  a  bill  for  300/.  on  EsdaS^ 
and  Co,  which  became  due  on  the  16th  of  September 
1836;  another  bill  for  300/.  on  Esdaile  and  Co.  which 
became  due  on  the  25th  of  October  ;  a  bill  for  500/.  on 
Gower  and  Co.  which  became  due  on  the  3d  of  No- 
vember I  a  bill  for  50/.  on  Guillattme  and  Co.  which  be- 
came 
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eon  the  18th  o{ November;  a  bill  for  1000/.  on        l^ST^  ^ 
Trye  and  LightfooU  which  became  due  on  the      Jombabt 
November ;  and  a  bill  for  440/.  on  Messrs.  Trye  »• 

\htJbot,  which  became  due  on  the  23d  of  No^ 
together  with  a  Bank  oi  England  note  for  10/., 
as  received  by  Woollctt  on  the  18th  of  October. 

nature  of  the  arrangement  and  the  course  of 

between  the  parties  were  chiefly  to  be  collected 

e  language  of  the  correspondence  which  passed 

them,  while  these  transactions  were  going  on. 

e  month  of  July^  Jombart  and  Co.  sent  the  fol- 
etter  to  Woollctt  and  Son :  —  "  LiUe^  26th  July 
On  our  particular  account  you  have  accepted 
(t  in  favour  of  Osbom  and  Son,  for  588/.  5s.  Sd. 
ate  21st  current,  at  ninety  days'  date,  for  which 
xount  is  credited.  We  have  this  day  drawn 
ou  a  bill  for  478/.  6s.  5d.  at  ninety  days'  date 
iir  of  Moensy  Dauncey  and  Co.  And  we  have 
pleasure  to  inform  you  that  Messrs.  Schaezler 
.  o{  Liverpool  will  draw  on  our  account  a  sum 
t  330/." 

he  28  th  of  July^  Jombart  and  Co.  again  wrote 
^lett  and  Son  as  follows  :  —  ^^  Be  so  good  to  take 
lat  we  have  authorised  Mr.  C  Fea  of  Canterbury 
'  upon  you  on  our  account,  for  the  sum  of  500/. 
ve  beg  you  will  duly  honour." 

ediately  afterwards,  fVoollett  and  Son  wrote  and 
5  following  letter  to  Jombart  and  Co. :  —  "  Lon^ 
)th  of  Jtdy  1 836.  We  have  to  observe  that  we 
ccepted,  on  yolir  account,  your  bills  upon  us, 
'*s.  8d.,  due  the  21st  of  October,  in  favour  of 
and  Son,  and  478/.  6s.  5d,  due  24th  of  October,  in 

D  d  3  favour 
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1837. 


JoMBART 

V, 

WOOLLETT. 


faYoar  of  Moens  and  Co.,  which  we  have  carried  to 
debit,  relying  upon  you  to  cover  us  in  due  time.  A 
cording  to  your  authorisation,  your  friends 
Schaeder  and  Co.  have  drawn  upon  us  on  your  accoai 
340/.,  27th  current,  at  ninety  days  date.** 

• 

In  the  month  of  August j  Jombart  and  Co.  wrote 
Woollett  and  Son  as  follows :  —  <<  Lille^  2d  August  183 
We  have  your  letter  of  the  29th  ult.  You  have  now  und 
acceptance  for  our  account  the  sum  of    j^l906  12 
and  moreover  we  have  drawn  upon  you         644  13 


r 

0- 


which  will  make  together         -  -        2551     5  1 

We  shall  not  draw  upon  you  beyond  this  sum  whhoi 
having  your  authorisation,  considering  it  as  if  you  h 
limited  our  credit  with  you  by  acceptance  less  in  amoa 
You  must  tell  us  frankly,  and  we  will  cover  you  inum 
diately." 


0 

t 


Te 


On  the  4th  of  the  same  month   Woollett  and  S^B^on 
wrote   to  Jombart  and  Co.   as   follows :  —  **  We 
favoured  with  yours  of  the  2nd,  by  which  we  obsei 
that  you  intend  drawing  upon  us  for  644/.  \Ss. 
which  we  shall  accept  to  your  debit.     You  are  alreav — ij 
informed  of  our  principle  of  credit  which  we  affd^nf 
to  our  friends.     Above  all  in  banking  afiairs,  as  ^^^ 
desire  us  to  speak  frankly,  for  the  future  you  will  cc^^' 
sider  this  facility  established  between  us  for  the  axootM^^ 
of  2000/."  f . 

On  the  9th  of  August^  Woollett  and  Son  wrote  to 
Jombart  and  Co.  as  follows :  — "  We  have  recdved 
your  letter  of  the  6th,  advising  your  bill  of  6442.  ISs.  9(2. 
in  favour  of  C  Fea,  which  we  have  accepted  to  your 
debit." 


On 
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>n  d)e  8th  of  the  same  month,  Jombart  and  Co. 
te  to  Woollett  and  Son  as  follows :  —  "  We  confirm 
letter  of  the  6th,  advising  our  bill  of  6442.  1S5.  9d. 
ivour  of  C.  Fea^  at  three  months'  date.  Enclosed 
remit  you  SOOZ.,  due  the  iSth  o£  September^  which 
l)eg  you  to  carry  to  the  credit  of  your  account'* 


893 


18S7. 


JOMIAET 
WOOLLBTT. 


hi  the  11th  of  August f  Woollett  and  Son  wrote  to 
bari  and  Co.  as  follows :  —  "  We  confirm  our  letter 
he  9th  current,  which  was  crossed  by  yours  of  the 
,  by  which  we  have  received  300/.,  due  ISth  (16th)  of 
fember^  which  shall  be  carried  to  your  credit." 

)n  the  23d  of  the  same  month,  Jombart  and  Co. 
►te  to  Woollett  and  Son  as  follows :  — "  We  have 
ir  letter  of  the  11th  which  requires  no  answer, 
closed  we  remit  300/.,  due  25th  of  October^  which 
request  you  to  get  accepted,  and  carry  the  same 
the  credit  of  our  account.  We  recall  to  your  re- 
ection  a  bill  for  53/.  11 5.  Sd.  payable  25th  current 
pleased  to  pay  it,  and  pass  it  to  our  credit" 

)n  the  26th  of  August^  Woollett  and  Son  wrote  to 
vbart  and  Co.  as  follows :  —  "  You  remit  us,  by  your 
mr  of  the  23d  current,  300/.  due  22d  (25th)  Oc- 
r,  upon  Esdaile  and  Co.,  upon  which  we  will  do  the 
dful,  and  pass  it  to  your  credit  as  soon  as  received." 

!)n  the  15th  of  October^  Jombart  and  Co.  wrote  to 
oiUett  and  Son  as  follows :  —  ^^  Enclosed,  we  remit 
%  due  31st  October^  50/.  due  15th  November,  10/. 
sight,  making  560/.,  of  which  please  to  give  credit 
1  acknowledge  receipt" 


On  the  17th  of  the  same  month,  Woollett  and  Son 
ote  to  Jombart  and  Co.  as  follows :  —  "  We  have  re- 

D  d  4  ceived 
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1837.        ceived  your  favour  of  the  15th  current,  covering  lOt 

JombaTt^     s^g^^  500/.  due  the  31st  October  (3d  Naoeniber\ 

V.  due  15th  (18th)  November^  amounting  to  56OL9  to  y 

WoOLLETT.  j.^       1  1        ,, 

credit  when  due. 


On  the  19th  of  October^  Jombart  and  Co.  wrote 
WooUett  and  Son  as  follows :  —  "By  your  letter  of  the 
17th  current,  you  acknowledge  the  receipt  of  remit — 
tances  w^hich  you  have  carried   to  the  credit  of  oun 
account.     You  have  herewith  a  bill  for   lOOOl  upon. 
Trye  and  Lightfoot  of  your  city,  to  your  debit.     Please 
to  acknowledge  the  receipt." 


On  the  21st  of  the  same  month,  WoMett  and  Soi 
wrote  to  Jombart  and  Co.  as  follows :  — "  We  ha 
received  your  favour  of  the  19th,  covering  1000/.,  du^ 
the  17th  (20th)  of  November ^  upon  Trye  and  Lightfx^ 
of  this  city,  to  your  credit." 

On  the  24?th  of  October^  Jombart  and  Co.  wrote  to 
Woollett  and  Son  as  follows :  —  "  By  your  favour  of  the 
21st  current  you  acknowledge  our  remittance  of  lOOO^ 
Enclosed  you  have  a  bill  for  44-0/.,  due  20th  Noroeml^^ 
upon  Trye  and  Lightfoot^  which  we  beg  you  to  plac^  ^^ 
our  credit." 

Several  other  letters  passed  between  the  parties,  in.  ^ 
course  of  these  transactions,  but  the  foregoing  are  ^ 
most  material. 

On  Saturday  the  22d  of  October  1836,  Joseph  WooH^^ 
became  insolvent,  and  early  on  the  following  Mondat/  be 
stopped  payment.    He  gave  immediate  notice  of  the  fyc^ 
to  Jombart  and  Co. ;  and  by  a  letter,  dated  the  26tb  of 
October^  after  acknowledging  the  receipt  of  the  bill  for 
440/.,  he  informed   them  that  he  had  sent  it  for  ao 

ceptaoce 
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ace,  and  would  hold  it  at  their  disposal ;  and  by        1887. 
letter  dated  the  following  day,  he  returned  that     '^'^^^^^'^'^ 
hem.  9, 

WOOLLBTT* 

I  the  exception  of  the  bill  for  53/.  lis.  ScL  drawn 
Uett  and  Son,  in  favour  of  Hives  and  Atkinson, 
bills  accepted  by  Woollett  on  the  Flaintifis'  ac- 
rere  dishonoured,  and  remained  unpaid  at  the 
his  insolvency,  and  were  all  subsequently  taken 
paid  by  the  Plaintiffs.  Of  the  bills  remitted  by 
intifi&  to  Woollett  for  the  purpose  of  meeting  his 
nces,  the  whole  had  been  discounted  or  sold, 
I  proceeds  received  by  him  prior  to  his  insol- 
with  the  exception  of  the  two  bills  for  SOU  and 
which  then  remained  in  his  hands.  It  appeared 
the  date  of  JVoolleti's  insolvency,  he  was  indebted 
Haintiffs  in  upwards  of  1000/.  beyond  the  amount 
^  bills.  Under  an  arrangement  with  the  creditors 
Uett^  the  two  bills  were  afterwards  sold,  and  the 
Is  carried  to  the  account  of  the  other  Defendants 
ere  three  of  the  principal  creditors),  upon  trust 
e  the  result  of  any  legal  proceedings  that  might 
n. 

bill  prayed  that  the  right  of  the  Plaintiffs  to  the 
y  in  the  two  bills  of  exchange  might  be  declared, 
s  proceeds  paid  to  the  Plaintiffi;,  and  that,  in 
uitime,  the  Defendants  might  be  restrained  from 
iting  such  proceeds  among  the  insolvent's  general 
rs. 

Uett  afterwards  became  a  bankrupt,  and  his  as- 
were  brought  before  the  Court  by  supplemental 


Vice-Chancellor  having  granted  the  injunction, 
ifendants  appealed  against  his  Honor's  order; 

and 
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18S7.       and  it  was  arranged  between  the  parties,  that  the  Lord 
^^V^^     Chancellor's  judi^inent  on  the  appeal-motion  should  be 
V.  taken  as  concluding  the  question  in  the  cause. 

WOOLLBTT. 

The  motion  was  supported  by  an  affidavity  whidi 
detailed  the  facts  and  set  forth  the  letters  as  they  have 
been  already  stated. 

Mr.  Wigram  and  Mr.  Richards^  in  support  of  the 
appeal-motion. 

The  case  may  be  considered  as  it  stands,  first,  npoD 
the  evidence  furnished  by  the  actual  dealings  between 
the  parties,  that  is,  by  the  bills  drawn  and  the  remit- 
tances sent ;  secondly,  upon  the  correspondence  between 
the  two  houses ;  and  thirdly,  upon  the  affidavit 

With  respect  to  the  last  point,  it  may  be  observed 
that  the  affidavit  contains  no  suggestion  that  the  con- 
duct of  WooUctt  was  contrary  to  the  custom  of  me^ 
chants,  or  that  he  was  guilty  of  a  fraud  in  n^tiattng 
the  first  four  bills,  although  he  had  discounted  them 
and  treated  the  proceeds  as  his  own  monies  immediately 
after  they  came  to  hand.  In  Ex  parte  Tkampson{o) 
Sir  John  Leach  lays  it  down  distinctly,  that  the  circum- 
stances of  the  transaction,  and  the  course  of  dealing 
between  the  parties,  may  be  such  as,  without  any  express 
authority,  to  justify  the  banker  or  agent  in  dealing 
with  the  bills  as  cash.  ^  What  difierence  (asks  his 
Honor)  is  there  between  telling  the  bankers  that  diey 
may  so  use  any  bills,  and  drawing  upon  them  in  such  a 
way  as  to  make  it  necessary  for  them  to  do  so  ?"  tbs 
observations  of  Lord  Eldon  in  Ex  parte  Sargeant  (J),  ^ 
to  the  same  purport     If  such  be  the  law  of  the  cosCi 

the  accidental  circumstance  that  these  two  bills  hap- 
pened 

(a)  1  Mont.  ^  Mac.  102.  {b)  l  Roge^  lf5. 
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led  to  remain  in  specie  in  the  hands  of  the  London 
ent,  cannot  afiect  the  question.     If  they  were  his  to 
»1  with  as  his  own,  it  signified  nothing  whether  thej 
ere  actually  converted  into  cash,  or  continued  in  the 
inn  of  paper  at  the  time  of  his  insolvency.    What  then 
the  inference  to  be  drawn  from  the  course  of  dealing 
id  the  state  of  the  account  ?    It  is  observable  that  some 
r  the  last-drawn  bills  became  payable  before  other  bills 
hich  were  of  an  earlier  date.     The  first  bill  accepted 
y  Wooilett  was  drawn  in  favour  of  Hives  and  Atkinson 
>r  53/.  11 5.  3(/. :  it  was  dated  on  the  5th,  and  became 
ne  on  the  28th,  of  August.     That  bill  WooUett  paid, 
lie  first  bill  remitted  to  him  did  not  become  due  till 
le  16th  of  September,  so  that  for  upwards  of  a  fortnight 
i  must,  unless  he  had  discounted  the  remittance,  have 
eti  in  advance  for  Jombart  &  Co.  to  that  amount    On 
s  16th  oi  September  J  WooUett  would  receive  300/.  so  as 
be  then  in  cash,  on  the  whole  balance,  USl.  85.  9d. 
le  next  bill,  which  was  for  340/.,  became  due  on  the 
th  of  October;  but  on  the  18th  of  that  month  he  re- 
ved  10/.  in  the  form  of  a  bank  note,  so  that  he  would 
in  cash  256/.  8^.  9rf.,  from  that  day  to  the  28th,  when 
ipfould  again  be  out  of  pocket  83/.  1  Is.  Sd.    If  WooUett 
IS  not  to  be  allowed  to  discount  the  bills  remitted,  it 
>s  utterly  impossible,  from  the  course  of  these  trans- 
^ions,  that  he  could  be  in  cash  at  any  subsequent 
KTod.     On  the  28th  of  October,  he  would  be  in  ad- 
r^ce  83/.  Ws.  Sd.\  and  on  the  9th  o(  November,  when 
^  bill  for  644/.  135.  9d.  became  due,  the  amount  of  the 
^^ance  would  be  increased  to  728/.  5s.    Unless,  there- 
Ve,  he  was  to  be  at  liberty  to  treat  the  bills  as  cash,  he 
^8t  have  been  out  of  pocket  these  large  sums.    Acting 
"^QQ  the  supposition  that  such  was  the  understanding 
^  intention  of  the  parties,  he  from  time  to  time  pro- 
ved the  different  bills  to  be  discounted,  with  the  excep- 
Nn  of  the  two  bills,  the  right  to  which  is  now  in  contest. 
Biere  is  not  a  merchant  in  London  who,  if  placed  in  that 

situation, 
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situation,  would  not  have  understood,  and  whose  em- 
ployers would  not  have  understood,  that  he  was  at  perfect 
liberty  to  act  in  the  same  way.  The  agreement  as  stated 
in  the  affidavit  was  to  send  *^  cash  or  bills," — putUng 
the  two  on  the  same  footing,  and  obviously  implying  a 
right  on  the  part  of  the  agent  to  treat  the  bills  as  cash, 
and  for  that  purpose  to  convert  them  forthwith  into 
money ;  an  inference  which  is  also  strengthened  by  the 
fact  that  on  one  occasion  a  bank  note  for  a  small  sum 
was  remitted  :  indeed,  in  the  foreign  market,  where  the 
Plaintiffs  were  of  course  to  purchase  their  remittances, 
there  was  no  substantial  difference  between  the 'two. 


The  rest  of  the  case  depends  upon  the  correspond- 
ence,    l^roughout  the  whole  of  that  correspondence, 
so  far  as  it  is  applicable  to  these  transactions,  there  is. 
not  to  be  found  a  single  expression  which  is  not  quit^. 
as  consistent  with  an  understanding,  that  the  remittances 
were  to  be  immediately  discounted  and  treated  as 
by  the  London  house,  as  with  an  understanding  th 
they  were  to  be  retained  in  specie  till  they  became  du 
and  were  then  to  be  carried  to  the  credit  of  the  remit 
ters.     The  expressions  "  relying  upon  you  to  cover  u 
in  due  time,"  in  the  letter  of  the  29th  of  Jufy,  ao 
^^  upon  which  we  will  do  the  needful  and  pass  it  to  you 
credit,"  in  the  letter  of  the  26th  o(  August^  are  of  thi 
uncertain  and  equivocal  description ;  and  where  the  Ian 
guage  used  is  ambiguous,  recourse  must  be  had  to  th 
dealing  of  the  parties,  in  order  to  construe  the 
ment.     The  correspondence  was  not  meant  to  evideo 
the  contract,  but  like  the  acts  of  the  parties,  merely 
forms  part  of  a  general  transaction,  the  whole  of  which 
must  be  looked  at  for  the  purpose  of  discovering  what 
the  contract  was.     In  Betil  v.  Puller  {a) ,  a  case  which 
in  its  circumstances  strongly  resembled  this  case,  Mr. 

Justice 
(a)  5  T.  E.494.}  and  see  Ex  parte  SargcatU,  1  Aur,  159. 
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Justice  Btdler  said,  that  ^*  in  order  to  make  it  a  specific 
ippiopriation  of  bills,  there  must  be  a  lodging  of  a  bill 
bt  a  bill,  or  at  least  several  deposited  at  once  as  one 
eotire transaction  to  answer  some  particular  purpose; 
whereas  here  the  bills  were  paid  in  on  a  general  run- 
ning account,  and  the  amount  of  the  bills  claimed  as  a 
deposit  not  even  corresponding  with  the  amount  of 
those  for  which  they  were  supposed  to  be  deposited." 

The  Solicitor^General  and  Mr.  Bligh^  contrd. 

It  is  for  the  Defendants  to  shew  some  contract  taking 
diese  bills  out  of  the  general  rule.     That  rule  has  been 
long  well  settled.     It  is  clear  that,  if  I  remit  bills  to  a 
banker,  he  cannot,  in  the  absence  of  an  express  au- 
Aority  from  me  to  that  effect,  take  upon  himself  to  sell 
those  bills  and  place  the  proceeds  to  my  credit;  Ex 
porte  Pease{d)f  Ex  parte  Smith  (i),  Ex  parte  ArmitS" 
tond  (c).   Ex  parte  Frere  in   the   matter  of  Sikes  (rf), 
^Ihompson  v.  Giles  (e),  Buchanan  v.  Findlay.  (g)     In  Ex 
forte  Pease  Lord  Eldon  carries  the  principle  much  fur- 
ther than  is  necessary  for  the  Plaintifis'  case;  for  his 
livdsbip  there  distinctly  lays  it  down  that,  although  an 
ttpress  authority  has  been  given  to  discount  the  bills 
fcr  particular  purposes,  or  to  a  limited  amount,  or  even 
to  discount  them  generally,  still,  if  the  bills  remain  in 
>pecie  at  the  time  of  the  banker's  stopping  payment, 
*Dd  the  balance  of  the  account  is  in  favour  of  the  cus- 
^ooer,  the  latter  is  entitled  to  recover  them. 
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^fi\xii  then  was  the  meaning  and  object  of  the  Plain- 
u&  in  making  these  remittances  to  Woollett  9  Doubt- 
*•  for  his  security, — to  give  him  a  lien  upon  them,  to 
^^  the  amount  of  any  advances  under  which  he  might 

come 

(•)  19  Vet.  25.  1  Roie^  232.  (rf)  1  Mont.  4-  Mac.  263. 

(A)  Buek^zss.  (e)  2  B.  ^  Crest. 422. 

(0  2  G/,  4-  Jam.  371.  (g)  9  b/^  Crett.  758. 
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come  on  their  account  And  thisi  which  is  the  short  iqi 
simple  history  of  the  transaction,  is  borne  oat  by  every 
fiict  in  the  case,  and  by  every  expression  in  th^  cope- 
spondence.  The  bills  were  remitted  for  the  parponof 
<<  covering/'  that  is,  being  security  to  JVoottcit  for,  A( 
amount  of  the  liabilities  which  he  was  was  from  time  to 


time  undertaking  on  the  Plaintifis'  behalf  by  acceptiD| 
their  drafts.  For  the  amount  of  those  liabilities  beU 
a  lien  on  the  bills  remitted;  and  as  those  bilk  becutt 
due  and  were  paid,  he  was  entitled  to  reimburse  himelf 
out  of  the  proceeds. 

With  respect  to  the  observations  on  the  coarse  of  deil* 
ing,  and  on  the  manner  in  which  the  account  was  lK|t 
by  WooUetty  it  is  a  sufficient  answer  to  say,  whatfi 
not  be  disputed,  that  the  Plaintiffs  were  not  prifjto 
the  account,  and  never  acquiesced  in  it.     How  indeel 
could  they,  inasmuch  as  they  never  saw  it  until  after  dM  i 
insolvency  took  place  ?     If  the  arrangement  was  sock 
as  the  Defendants  represent  it  to  have  been,  where  «tf 
the  accommodation  to  the  Plaintiff  ?     Woollett  woM  \ 
become  the  mere  hand  for  converting  the  remittaoes 
of  the  Plaintiffs  into  cash,  and   thereout   paying  Ab  ; 
amount  of  their  drafts  as  they  became  severally  te  ' 
The  whole  of  the  dealings  between  the  parties  howevefi 
as  explained  by  their  own  letters,  abundantly  prove  fid 
there  was  to  be  a  mutual  credit  and  accommodation 
between  them.     The  result  would  be  that  somediiNf  i 
Wooiletty  and  sometimes  Jombart  &  Co.,  would  be  in 
advance ;  but  it  formed  an  essential  part  of  the  ar^aog^ 
ment,  as  stated  in  WooUetfs  letter  of  the  4th  of  Augd% 
that  the  extent  of  credit  to  be  afforded  by  him  shoali 
not  exceed  2000/.     Upon  inspecting  the  account,  how- 
ever, it  will  be  found  that,  if  Woollett  was  to  be  at  liberty 
to  discount  the  remittances  as  he  received  them,  instead 
of  affording  any  credit  to  the  Plaintiffs,  he  would  never 
be  in  advance  a  single  shilling  on  their  account ;  a  conse* 

quence 
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uence  utterly  irreconcileable  with  the  nature  of  the        1837. 
^^^sinsaction  and  the  whole  tenor  of  the  correspondence.      ^^'^^ 
~J1ic  statement  in  fVooUett^s  letter  of  the  1 7th  of  October^  v, 

«iat  he  had  received  560/.  to  the  credit  of  the  Plaintifi  Woolleit. 
^aken  due,  has  not  beeui  and  cannot  be,  explained  on  any 
either  supposition  than  that  the  bills  were  not  to  be 
treated  as  cash  until  they  became  payable  in  the  ordi- 
nary course.  That  such  was  Woolktfs  own  under- 
standing of  the  matter  is  also  obvious  from  the  fact  that, 
immediately  after  his  insolvency,  he  indorsed  and  re- 
tUToed  to  the  Plaintiffs  the  bill  for  440/.  which  they 
liad  remitted  to  him  only  three  days  before. 

There  is  another  view  in  which  the  title  of  the  Plain- 
tifib  to  recover  these  bills  is  indisputable.     The  bills 
*were  remitted   upon  a  special  trust.     They  were  in- 
tended to  cover  the  amount  of  Woolletfs  liabilities  for 
the  Plainti£&,  and  were  therefore  specifically  appro- 
priated towards  meeting  the  acceptances  under  which 
lie  had  come  on  their  behalf.     Those  acceptances,  how- 
e?er,  WooUett  has  not  met.    On  the  contrary,  the  Plain- 
tiSk  have  been  themselves  obliged  to  take  up  and  pay 
tbein,  to  a  large  amount;  and  as  the  bills  were  thus 
fixed  in  the  hands  of  fVocUett  with  a  trust  which  he 
lias  failed  to  perform,  the  Plaintifis,  upon  the  ordinary 
principle  applicable  to  trust  property,  are  now  entitled 
to   T^cover  them  from  the  hands  of  WooUetfs  assignees : 
jparte  Dumas  (a).  Ex  parte  Oursell  (J),  Tooke  v.  Hol^ 
h  {c\  Toaroey  v.  Milne  (d),   Thorpe  v.  Thorpe  (e), 
"e  V.  Barthrop  (g).  Ex  parte  Aiken  (A),  Buchanan  v. 
^^^^dlay  (/),  Ex  parte  Prescott  (i).  Ex  parte  Copeland  (/), 

In 

(a)  1  Atk.  232.  {g)  1  Bam.  «$•  Cras.  5. 

Kh)  Amb.  297.  {h)  2  Mad.  192. 

{pys  T.  R.215.  {i)  9  Barn,  if  Crets.  733. 

i'i)  2  Bam.  4r  Aid,  683.  (Ar)  3  Deac,  tt  Ch.  218. 

(e)  5  Barn.  ^  Adol.  580.  (/)  3  Deac,  tj-  Ch.  199. 
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In  Bent  v.  Puller  (a)  there  was  this  broad  distinctioD 
that  the  bills  did  not  remain  in  specie,  but  had  actnallj 
been  negotiated  ;  but  the  authority  of  the  case  itsdf  is 
extremely  doubtful,  it  having  been  determined  beftie 
the  law  on  this  subject  had  been  much  considered,  or 
well  settled.  The  case  of  Ex  parte  Thompson  {b\  wis 
subsequently  reversed  by  the  Lord  Chancellor  od  appeal, 
under  the  name  of  Ex  parte  Benson,  (c) 


Mr.  JVigram,  in  reply. 


March  18. 


The  Lord  Chancellor. 

In  the  transactions  between  the  foreign  merchaoti 
and  the  London  house,  it  appears  that  two  bills,  ▼& 
one  for  lOOOZ.,  and  another  for  50/.,  were  remitted  to 
the  London  house  by  the  foreign  merchants;  andtbe 
question  is,  whether  these  two  bills  belong  to  the  s^ 
signees  of  the  London  agent,  or  to  the  foreign  merchaDti> 

The  law  on  this  subject  is  laid  down  with  sufficieD^ 
clearness  in  the  cases  of  Thompson  v.  Giles  (rf),  Exfttf^ 
Pease  {e) J  Ex  parte  Smith  in  the  matter  of  Powrli)i 
and  Ex  parte  Frere  in  the  matter  qfSikes  (A),  the  rcsflJ 
of  which  is,  that  unless  there  be  a  contract  to  the  ooO' 
trary,  if  a  person,  having  an  agent  elsewhere,  remits  tc 
him,  for  a  particular  purpose,  bills  not  due,  and  thi^ 
purpose  is  not  answered,  and  then  the  agent  carri^ 
them  to  account,  and  becomes  a  bankrupt,  the  properQ 
in  the  bills  is  not  altered,  but  remains  in  the  pait] 
making  the  remittance. 

Thi 


(a)  5  T,  R.  494. 

(b)  1  MonU  ^  Mac.  102. 

(c)  1  Mofit.  4-  BHgh,  ISO. 
Id)  S  Bam.  4r  Cress.  482. 


(e)  19  Fes.  25.    1  Rose^tSl 

(g)  Buck,5S5. 

{h)  1  MojU.  4*  Mac.  263. 
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That  of  course  may  be  regulated  by  usage^  hut  prima 

fizciey  without  special  contract,  the  presumption  is,  that 

the  bills  are  received  by  the  agent  for  the  purpose  of 

indemnifying  him  against  any  eventual  loss,  and  are  not 

to  be  dealt  with  as  his  own,  and  immediately  converted 

into  cash. 
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In  Ex  parte  Smith  in  the  matter  of  Power  (a)  a 
bill  of  exchange  was  remitted  with  a  direction  "  to  do 
the  needful,"  which  was  construed  not  to  give  the  house 
to  which  it  was  remitted  a  right  to  sell  the  bill,  but  only 
a  right  to  keep  it  until  the  time  arrived,  when  it  was  pro- 
perly payable.     Unless,  therefore,  there  is  to  be  found, 
m    the  correspondence  in  this  case,  a  special  contract 
authorising  the  London  agent  to  deal  otherwise  with 
the  bills,  viz*  to  make  them  immediately  his  own,  he 
'^^oiild  be  bound  to  keep  them  until  they  became  due. 

Jn  the  course  of  these  transactions  a  number  of  letters 
Passed  between  the  parties,  some  few  of  which  I  shall 
"■^Oer  to  for  the  purpose  of  shewing  what  really  was  the 
^^c^x^tract  between  them.  Among  others  I  find  a  letter 
^ed  the  29th  oijidy  1836,  from  the  London  house  to 
^  foreign  merchants.  [His  Lordship  read  the  letter.] 
w  the  expression  "  to  cover  us  in  due  time,"  can  only  - 
<an  that  funds  should  be  sent  in  due  time  to  meet  the 
igation  into  which  the  writers  had  entered  by  accept- 
the  bill  referred  to  in  the  letter. 


d 


^  There  is  another  letter  from  the  foreign  merchants  to 

London  house,  dated  the  8th  of  Augtist  1836.    [His 

rdship  read  this  letter  also.]     Here  the  remitters, 

^^Tibart  and  Co.,  request  the  London  agent  to   carry 

300/.,  due  on  the  13th  of  September^  "  to  the  credit 

of" 


ToL.  II. 


(a)  Buck,  355. 
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of  his  account.  That  expression  is  ambiguoiiii  It 
might  mean  either  that  the  bill  or  that  the  money  shoold 
be  carried  to  the  credit  of  the  account;  bat  it  is  obvious 
that  if  the  bill  had  been  discounted,  there  would  not 
be  SOU/,  to  be  carried  to  the  credit  of  the  account,  be* 
cause  the  amount  would  be  diminished  by  the  sum 
paid  for  discount. 

\The  Lord  Chancellor  then  read  the  letters  of  the 
1 1th,  2dd,  and  26th  of  August^  snd  proceeded :  — ] 

In  the  letter  I  have  last  read,  we  have  the  identical 
expression,  ^^  do  the  needful,"  which  occurred  in  Em 
parte  Smithy  but  explained,  as  it  was  not  in  Expartt 
Smitkj  by  the  clause  which  follows: — there,  without 
any  such  explanation,  it  was  held  that  as  the  bills  were 
remitted  for  a  particular  purpose  which  afiected  then 
with  a  trust,  they  did  not  pass  to  the  assignees ;  whereas 
here,  the  writer  explains  what  he  means  by  **  doing  tbe^ 
needful,''  that  is  to  say,  passing  the  bill  to  the  credit 
the  remitters  as  soon  as  received. 


There  is  then  another  letter  from  WooUett  and  So 
dated  the  17th  of  October^  in  these  words,  &c«  [Hi 
Lordship  read  this  letter.] 


In  order  to  make  good  the  title  of  the  assignees,  and   ^ 
to  displace  the  title  of  the  remitters  of  the  bills,  it   • 
would  be  necessary  to  establish,  from  the  correspondence,    • 
a  contract  entitling  the  London  hous^  to  make  the  bills    • 
their  own.     The  cases  shew,  that  unless  there  was  such 
a  contract,  the  London  house  were  agents  only  for  re* 
ceiving  the  amount  of  the  bills  when  due.     Instead  of 
containing  any  authority  to  the  London  agent  to  deal 
with  the  bills  as  his  own,  the  correspondence  proves 
the  very  reverse  to  have  been  the  understanding  of  both 

parties 
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parties.  The  only  obligation  of  the  foreign  house,  was 
to  keep  the  Londjon  agent  in  cash  to  meet  the  bills 
when  due.  It  was  not  intended  to  establish  a  cash  balance 
io  his  hands. 
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Another  question  might  have  arisen  which  it  is  not 
necessary  for  me  to  decide,  because  there  are  facts 
enough  to  enable  me  to  dispose  of  the  case  independently 
of  it.  It  is  obvious  that  these  remittances  were  made 
for  the  purpose  of  meeting  certain  obligations;  those 
obligations  were  not  met;  so  that  the  condition  upon 
which^the  bills  were  remitted  has  not  been  performed ; 
■nd  the  London  agent,  therefore,  it  may  be  said,  has 
not  done  that  which  was  requisite  to  complete  his  title, 
^is,  however,  is  a  consideration  into  which  I  am  not 
DOW  called  upon  to  enter. 

Here  are  the  bills  not  disposed  of,  not  discounted, 
*Dd  the  obligation  not  performed.  I  think,  therefore, 
^  the  foreign  house  have  clearly  established  their 
^tle.  The  motion  to  discharge  the  Vice-Chancellor's 
order  must  be  refused  with  costs. 


fie  3 
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Afoy6,27.3i.  Sir   JOHN   CAMPBELL,    Knight,    His    Majesty's 

ATTORNEY-GENERAL,    at    the    Relation    of 
SAMUEL  BIGNOLD,        -      -       Informant, 


AND 


The  Mayor,  Aldermen,  and  Burgesses  of  the  Borough 
and  City  of  NORWICH  (otherwise  the  Mayor, 
Aldermen,  and  Citizens  of  the  City  of  NOR- 
WICH), THOMAS  OSBORN  SPRINGFIELD, 
THOMAS  BRIGHTWELL,  PETER  FINCH, 
HENRY  WILLETT,  and  THOMAS  ED- 
WARDS, -  -  -         Defendants. 


A  Plaintiff        riiHE  information  stated,  in  substance,  that  by  virtue 
charge  a  party  of  the  5  &  6  W.^.  c.  76.  (the  Municipal  Corpor- 

with  the  con-    ^tion  Act),  the  corporation  known  by  the  name  of  the 

sequences  of  . 

a  breach  of       Mayor,  Sheriffs,  Citizens,  and  Commonalty  of  the  City 

8o"to  state  h?8    ^f  Norwich,  named  in  one  of  the  schedules  to  the  act, 

case  upon  the  became 

bill  that  the 

circumstances 

alleged,  if  proved,  must  necessarily  and  at  all  events  constitute  a  breach  of  trust. 

Where,  therefore,  an  information  was  filed,  allying  that  certain  payments, 
charged  to  be  illegal  and  improper,  were  about  to  be  made,  by  a  municipal  cor- 
poration, out  of  the  corporate  funds,  and  praying  that  the  corporation  might  be 
restrained  from  making  them,  but  the  payments  were  of  such  u  kind  that,  under 
certain  circumstances,  the  existence  of  which  was  not  negatived  by  any  statements 
in  the  information,  they  might  be  justifiable,  a  demurrer  for  want  of  equity  was 
allowed. 

Where  persons  intrusted  with  the  administration  of  a  fund  have  incurred  legiti- 
mate and  proper  expenses  in  performing  duties  thrown  upon  them  by  their  fidu- 
ciary situation,  they  have  a  right,  both  at  law  and  in  equity,  to  reimburse  them- 
selves out  of  the  funds  in  their  hands,  without  any  special  provision  to  that  effect. 

Sembie;  A  municipal  corporation  is  justified  in  discharging,  out  of  the  corporate 
fundsy  the  expenses  of  opposing  quo  warranto  informations  against  individual  mem- 
bers of  the  corporation,  if  the  object  of  such  informations  be  to  impeach  the  Utle, 
or  destroy  the  legal  cxisteuce  of  the  corporation,  as  a  body. 
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"^^<^aine  subject  to  the  several  provisions  of  that  act,  and        1'8S71 
**^rxong  others  to  the  provisions  hereinafter  set  forth;     ^T^^^^ 
**^ci  that  a  mayor,  aldermen,  and  councillors  of  the      Gbneiul 
^^^^  having  been  in  fact  elected  under  those  provisions,  xhc  Mayor  of 
^«^  name  of  the  corporation  became  changed;  and  the     Noawicu. 
'^^•-ine  thereupon  taken,  and   thencefoward  commonly 
i>  ^b^kI  by  such  corporation  has  been  and  is  that  of  the 
^yor,  Aldermen,  and  Burgesses  of  the  Borough  and 
ly  of  Norwichy  and  the  persons  actually  elected  and 
ing  and  claiming  to  be  rightfully  the  mayor,  alder- 
sn,  and  councillors  for  the  time  being,  have  acted 
<1  do  now  act  as  such  corporation,  and  have  taken 
u  f:^K)n  themselves  to  exercise,  and  do  exercise  all  rights 
*"*-M  <1  powers  incident  thereto,  and  have  taken  upon  them<^ 
ves  to  administer,  and  do  now  administer  the  funds 
<l  property  of  the  said  city  or  borough ;  but  whether 
coiTect  name  which  such  corporation  ought  to  bear 
not  that  of  the  Mayor,  Aldermen,  and  Citizens  of  the 
ly  of  NofwicA^  was  submitted  to  the  consideration  of 
IB  Court 


The  information  then  set  out  the  fifty-ninth  section 

the  act,  by  which  it  is  enacted,  that  the  treasurer 

any  borough  shall  pay  no   money  on  account  of 

^^e  mayor,  aldermen,  and  burgesses  of  such  borough, 

^ve  only  in  such  case  as  is  provided  by  the  act,  or 

\)pon  the  order  in  writing  of  the  council,  signed  by 

three  or  more  of  its  members,  and  countersigned  by 

the  town  clerk,  or  by  order  of  the  Court  of  Sessions  of 

the  Peace  for  the  borough,  or  of  a  justice  of  the  peace 

for  the  borough  in  the  discharge  of  his  judicial  duty,  or 

in  such  other  cases  as  therein  mentioned  or  provided 

for, 

'  The  information  then  set  out  the  ninety-second  sec- 
tion, which,  in  substance,  enacts,  that  after  the  election 

E  e  3  of 
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18S7»        of  the  treasurer  in  any  borough,  the 
^^y^^^    of  all  hereditameDts,  and  the  interestt 


OnriaAL      annual  proceeds  of  all  monies,  daes, 

Tbe  Mmfor  of  ^^'^  securities  belonging  or  payable  to 

NoBwicH*     or  to  any  of  its  members  or  oflBcers  in  dMvi 

capacity,  and  every  fine  or  penalty  Sir  aq 

against  the  act  (the  application  of  wbick  km 

already  provided  for),  shall  be  paid  to  tlie  tM 

the  borough,  and  shall  be  carried  by  him  to  Ai 

of  a  fund  to  be  called  *^  the  borough  fiiod^* 

fund,  subject  to  the  payment  of  such  lawiiil  dd 

corporation  as  shall  have  been   contracted  k 

passing  of  the  act,  or  of  so  much  of  the  pii 

interest  thereof  as  the  council  shall  from  tn 

deem  expedient,  and  saving  the  rights  and  di 

persons  or  bodies  corporate,  in  or  upon  the  re 

sonal  estate  of  the  corporation  by  virtue  of 

ceedings  already  instituted,  or  thereafter  to  be  i 

at  law  or  in  equity,  or  by  virtue  of  any  mo 

otherwise,  shall  be  applied  towards  the  paymc 

salary  of  the  mayor,  and  of  the  recorder,  and  i 

lice  magistrate,  when  there  is  a  recorder  or  poll 

trate,  and  of  the  respective  salaries  of  the  tc 

and  treasurer,  and  of  every  other  oi&cer  whom 

cil  shall  appoint  ;•  and  also  towards  the  paymi 

expenses  incurred  from  time  to  time  in  prep 

printing  burgess  lists,  ward  lists  and  notices,  an 

matters  attending  the  elections  mentioned  in 

and  in  boroughs  having  a  separate  Court  of 

of  the  Peace,  towards  the  expenses  of  the  pi 

maintenance  and  punishment  of  offenders,  am 

such  other  sum  to   be   paid  by  such  boroui 

treasurer  of  the  city  as  thereinafter  provider 

wards  the  expense  of  maintaining  the   boro 

house  of  correction,  and  corporate  building: 

wards  the  payment  of  the  constables,  and  ol 
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not  therein  otherwise  provided  for,  which  shall  1837. 

arily  incurred  in  carrying  into  effect  the  pro-  ^J^^J[J[J|^ 

r  the  act ;  and  in  case  the  borough  fund  ^all  GxNuua 

than  sufficient  for  the  purposes  aforesaid,  **  the  jj^  Mayor  of 

hereof  shall  be  applied,  under  the  direction  Noawxcv* 
tmc\\f  for  the  public  benefit  of  the  inhabitants! 
orement  of  the  borough." 

1  case  the  borough  fund  shall  not  be  sufficient 
Hirposes  aforesaid,  the  council  is  thereby  au- 
from  time  to  time,  to  estimate  what  additional 
be  required  for  the  payment  of  the  expenses  to 
ed  in  carrying  into  effect  the  provisions  of  the  act, 
ise  the  requisite  amount  by  a  borough  rate  in  the 
a  county  rate,  to  be  made  within  their  borough ; 
,in  powers  are  for  that  purpose  vested  in  the 
IS  therein  mentioned*  And  all  sums,  levied  in 
e  of  such  borough  rate,  shall  be  paid  over  to 
nit  of  the  borough  fund,  and,  subject  to  the 
s  thereinbefore  contained,  shall  be  applied  to 
>ses  to  which  a  borough  rate  was  theretofore 
e« 

nformation  then  stated  that  the  Defendant 
Id  was  in  fact  elected,  and  thereupon  became 
ff  and  claimed  to  be  rightfully,  and  acted  as 
f  the  city;  but  that  he  had  lately  ceased 
h  mavor,  and  was  then  one  of  the  councillors 

That  the  Defendant  Brightxvelt  was  in  fact 
and  thereupon  ostensibly  became,  and  had 
id  then  claimed  to  be  rightfully,  one  of  the 

of  the  city,  or  borough  and  city^  and  had 
tn  in  fact  elected,  and  thereupon  ostensibly 
ind  had  since  acted  as,  and  then  claimed  to  be 
,  the  mayor  of  the  city.    That  the  Defendant 

E  e  4*  Edwards 
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18S7>        of  the  treasurer  in  any  borough,  the  rents  and  profits 

"^^V*^^     of  all  hereditaments,  and  the  interest,  dividends*  and 
Attorney- 

Oemebal  annual  proceeds  of  all  monies,  dues,  chattels,  and  valu- 
Th  l£  f  ^^'^  securities  belonging  or  payable  to  the  corporation, 
Norwich,  or  to  any  of  its  members  or  officers  in  their  corporate 
capacity,  and  every  fine  or  penalty  for  any  offence 
against  the  act  (the  application  of  which  has  not  been 
already  provided  for),  shall  be  paid  to  the  treasurer  of 
the  borough,  and  shall  be  carried  by  him  to  the  account 
of  a  fund  to  be  called  *^  the  borough  fund,''  and  such 
fund,  subject  to  the  payment  of  such  lawful  debts  of  the 
corporation  as  shall  have  been  contracted  before  the 
passing  of  the  act,  or  of  so  much  of  the  principal  or 
interest  thereof  as  the  council  shall  from  time  to 


deem  expedient,  and  saving  the  rights  and  claims  of  alL^B 
persons  or  bodies  corporate,  in  or  upon  the  real  or  per- 
sonal estate  of  the  corporation  by  virtue  of  any  pro- 
ceedings already  instituted,  or  thereafter  to  be  instituted, 
at  law  or  in  equity,  or  by  virtue  of  any  mortgage  or 
otherwise,  shall  be  applied  towards  the  payment  of  the 
salary  of  the  mayor,  and  of  the  recorder,  and  of  the  po- 
lice magistrate,  when  there  is  a  recorder  or  police  magis-    -— "^ 
trate,  and  of  the  respective  salaries  of  the  town  clerk      ^ 
and  treasurer,  and  of  every  other  officer  whom  the  coun-      '^ 
cil  shall  appoint;-  and  also  towards  the  payment  of  the       ^ 
expenses  incurred  from  time  to  time  in  preparing  and       ^ 
printing  burgess  lists,  ward  lists  and  notices,  and  in  other        '^ 
matters  attending  the  elections  mentioned  in  the  act;       « 
and  in  boroughs  having  a  separate  Court  of  Sessions        ^ 
of  the  Peace,  towards  the  expenses  of  the  prosecution        ^ 
maintenance  and  punishment  of  offenders,  and  towards         ^ 
such  other  sum  to   be   paid  by  such  borough  to  the         - 
treasurer  of  the  city  as  thereinafter  provided,  and  to- 
wards the  expense  of  maintaining  the   borough  gaol, 
house  of  correction,  and  corporate  buildings,  and  to- 
wards the  payment  of  the  constables,  and  of  all  other 

expenses 
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^nses  not  therein  otherwise  provided  for,  which  shall  ISST, 

lecessarily  incurred  in  carrying  into  effect  the  pro-  Vf~^^T 

^^^ons  of  the  act;  and  in  case  the  borough  fiind  ^all  GsNsaA& 

more  than  sufficient  for  the  purposes  aforesaid,  <^  the  ^^  M^yor  of 

iplus  thereof  shall  be  applied,  under  the  direction  NoawxcH* 
the  ootincil^  for  the  public  benefit  of  the  inhabitants! 

^txl  improrement  of  the  borough." 

And  in  case  the  borough  fund  shall  not  be  sufficient 
for  the  purposes  aforesaid,  the  council  is  thereby  au- 
thorisad,  from  time  to  time,  to  estimate  what  additional 
Bum  will  be  required  for  the  payment  of  the  expenses  to 
be  incurred  in  carrying  into  effect  the  provisions  of  the  act, 
«nd  to  raise  the  requisite  amount  by  a  borough  rate  in  the 
nature  of  a  county  rate,  to  be  made  within  their  borough ; 
and  certain  powers  are  for  that  purpose  vested  in  the 
(couoctl,  as  therein  mentioned*  And  all  sums,  levied  in 
pursuance  of  such  borough  rate,  shall  be  paid  over  to 
%he  account  of  the  borough  fund,  and,  subject  to  the 
provisions  thereinbefore  contained^  shall  be  applied  td 
mil  purposes  to  which  a  borough  rate  was  theretofore 
^applicable. 

The  information  then  stated  that  the  Defendant 
mSpring field  was  in  fact  elected,  and  thereupon  became 
ostensibly,  and  claimed  to  be  rightfully,  and  acted  as 
mayor  of  the  city;  but  that  he  had  lately  ceased 
to  be  such  mayor,  and  was  then  one  of  the  councillors 
thereof.  That  the  Defendant  BrighiweU  was  in  fact 
elected,  and  thereupon  ostensibly  became,  and  had 
acted,  and  then  claimed  to  be  rightfully,  one  of  the 
aldermen  of  the  city,  or  borough  and  city^  and  had 
since  been  in  fact  elected,  and  thereupon  ostensibly 
became,  and  had  since  acted  as,  and  then  claimed  to  be 
rightfully,  the  mayor  of  the  city.    That  the  Defendant 

E  e  4«  Edwards 
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1837*        Edwards  liad  been  in  fact  appointed,  and  was  thenos* 

i^^^^^      tensiblVf  and   claimed  to  be   riirhtfully,  the    treasurer 
Attorney-  •'  *=>  j^ 

General      of  the  city,  under  the  provisions  of  the  act. 

The  Mayor  of 
Norwich.  The  information  further  stated,  that  at  a  meeting  of 

the  council,  on  the  19th  of  Augtist^  1836,  certain  reso- 
lutions were  passed,  and  entered  in  the  minute  book 
of  the  council's  proceedings.  It  then  set  forth  the  re- 
solutions, which  were  to  the  effect,  that  the  council  do 
adopt  the  petition  now  in  course  of  presentation  to  the 
Lord  Chancellor  by  the  mayor  and  other  members  of  the 
council,  for  the  appointment  of  trustees  to  the  severarcity 
charities,  lately  under  the  management  of  the  former  cor- 
poration; and  that  the  town  clerk  be  instructed  to  procure 
an  order  of  the  Lord  Chancellor  in  conformity  with  the 
prayer  of  such  petition,  and  be  also  empowered  to  at- 
tach the  city  seal  to  the  same ;  that  the  mayor  and  the 
Defendants  Finch  and  IVillett^  together  with  the  town 
clerk,  be  a  deputation  to  proceed  to  Londotij  for  the 
purpose  of  furthering  the  objects  of  the  petition,  with 
power  to  employ  attorneys  and  counsel  as  they  may  think 
necessary,  and  that  the  town  clerk  be  authorised  to 
take  such  corporation  books  and  documents  as  he  may 
•  deem  necessary,  and  to  take  the  opinion  of  counsel 
on  any  points  touching  the  charities,  or  the  charity 
estates,  as  he  may  be  advised. 

The  information  then  stated  that  at  a  subsequent 
meeting  of  the  council,  on  the  23d  oi  September^  1836,  a 
resolution  was  passed,  and  entered  in  the  minute  book, 
by  which  it  was  in  substance  resolved,  that  the  authority 
given  to  the  deputation,  appointed  by  the  former  resolu- 
tion of  the  council,  be  continued ;  and  that  the  town 
clerk  be  ordered  to  take  all  requisite  proceedings  for 
carrying  into  effect  the  resolutions  and  orders  of  the 

council. 
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covtucil,  toaching  the  appointment  of  charity  trustees;        1887. 

^l^^reupoD  Mr.  Councillor  Bignold  moved,  as  an  amend-  V^^"^ 
m^nt,  seconded  by  Mr.  Councillor  J.  Steward,  that  the      GiNsaAL 

said  resolution  be  not  adopted;  which  amendment,  on  jh^  Mayor  of 

a   sliew  of  hands,  was  negatived  by  a  large  majority,  and  Noawicfl. 
tfca^  original  resolution  adopted. 

The  information  then  stated  that  by  a  rule  of  the 

Court  of  King's  Bench,  dated  the  4th  of  November  18S6, 

it     ^as  ordered  that  Monday  the  1 4th  of  November  then 

instant,  should  be  given  to  the  Defendant  Springfield^ 

to  shew  cause  why  an  information,  in  the  nature  of  a 

qts€^  tvarraniOy  should  not  be  exhibited  against  him,  to 

shew  by  what  authority  he  claimed  to  be  mayor  of  the 

city  of  Norwich  on  the  grounds  therein  stated.     That 

by  another  rule  of  the  Court  of  King's  Bench,  of  the 

same  date,  it  was  ordered  that  Monday  the  14th  of 

^'^^'oember  should  be  given  to  the  Defendant  BrighU 

'"^^  to  shew  cause  why  an  information,  in  the  nature 

<><  a  quo  warranto^  should  not  be  exhibited  against  him, 

^  shew  by  what  authority  he  claimed  to  be  an  alder- 

^^n    of  the  city  of  Norwich,  on  the  grounds  therein 

stated.     That  after  these  two  rules  had  been  served  on 

^*^e    Defendants  Springfield  and  BrightweU  respectively^ 

^^^9    in  consequence  thereof,  a  meeting  of  the  council 

^^s    liolden  on  the  11th  November,  1836,  at  which  reso- 

^iitions  were  passed,  and  entered  in  the  minute  book,  to 

**^c   <<>llowing  effect :  —  That  the  town  clerk  be  directed 

^clopt  the   necessary  measures   for   shewing  cause 

^**^^^t  the  rules  nisi  obtained  by  Samuel  Bignold  and 

^y  Sogers,  for  informations  quo  warranto  against  tlie 

ndants  BrightweU  and  Sprihgfield,  members  of  the 

^^^cil;  and  that  the  city  treasurer  be  authorised  to 

P    ^      from  time  to  time  to  the  town  clerk,  out  of  the  city 

•  ^^is,  such  sums  of  money  as  the  city  committee  shall 

Ic  requisite  for  defraying  the  law  expenses  and  dis* 

bursements 
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1M7*       borsements  attending  such  shewing  cause;  aucfaorden 
V^'l^^    to  be  signed  by  three  members  of  the  oomaiittee. 
Gwammst 
TIrs  llsi  nr  jr      '^^  information   then    stated    that  the   DefendsDt 
liMVMMi.      WHlettf  who  was  a  comicillor  of  the  city^  proposed  and 
voted  for  the  resolutions  passed  at  the  last^meBtioned 
meeting ;  and  that  the  Defendants,  Springfield^  Bright* 
Will,  and  Finch^  were  present  at  the  meetings  and  veCed 
as  councillors  m  farour  of,  or  otherwise  supported  and 
promoted  the  making  of  the  same;  and  that  they  were 
also  present  and  voted  in  favour  of,  or  otherwise  sap- 
ported  and  promoted  the  making  of  tfie  before  ma»- 
tioned  resolution  of  the  £Sd  of  September  1896*    Tbst 
on  the  24th  of  Naoember  1896,  the  rule  of  the  4th  of 
Naoember  against  the  Defendant  Brightwdl,  was  msdt 
absolute,  and  the  rule  against  the  Defendant  SpringfeU^ 
was  enlarged  to  the  then  next  term«     That  the  towa 
clerk   had  acted  as  the  attorney  for  the  Defendaati 
Springfield  and  Brighiwell  in  the  matter  of  these  rula^ 
by  the  express  direction  and  under  the  sanction  of  the 
council,  or  of  divers  members  thereof  kidnding  the 
last-mentioned  Defendants,  and  upon  the  authority  of 
the  resolutions ;  and  that  the  town  agents  of  the  town 
clerk  bad  retained  counsel  on  behalf  of  those  I>efeBd« 
ants,  to  shew  canse^^inst  the  rules* 

The  information  charged,  that  if  no  order  m  wrttiag 
had  hitherto  been  made  and  signed  for  the  payment  hj 
the  city  treasurer  of  any  sum  of  money  to  the  town 
derk  on  account  of  the  costs  and  expenses  of  the  De* 
fendants  Springjield  and  Brightwell  in  the  said  matters, 
or  if  no  part  of  the  property  or  funds  of  the  eorporatioa 
had  hitherto  been  applied  to  such  purpose,  as  to  which 
the  relator  was  ignorant,  yet  that  the  mayor,  aldcrmeni 
and  burgesses  or  citizens,  or  the  majority  of  the  council, 
in  tlie  interest  of,  and  of  the  same  political  party  as,  the 

Defendants 
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Defendants  Springfield  and  BrigJtiweUf  and  the  ksl        HIS?, 
named  Defendants)  as  members  of  the  council,  and  others 
of  their  political  party  had  giTen  out  that  they  intended, 
and  they  did,  in  fact,  wrongfully  intend,  to  make  and  Thilfciiiiif 
sign,  or  procure  to  be  made  and  signed,  by  the  com*     NoBMotf. 
petent  parties,  the  requisite  orders,  directing  the  trea- 
surer to  pay  to  the  town  clerk  odt  of  the  city  fundi  or 
otherwise  in  some  manner  to  raise  and  provide  eiA  of 
the  funds  or  property  of  the  corporation,  all  sudb  sums 
as  should  be  required  to  satisfy  the  costs,  fees,  and  dis- 
bursements already  or  hereafter  to  be  incurred,  in  re* 
spect  of  the  aforesaid  proceedings  in  the  Court  of  King's 
Bench. 

The  information  further  stated,  that  on  the  19tbof 
Augita  a  petition  was  preferred  to  the  Lord  Chancellor 
by  the  town  clerk  as  the  solicitor  of  the  corporation, 
for  the  purpose  of  having  trustees  i^pointed  to  the 
charities  of  the  city,  which  petition  had  for  its  object, 
to  procure  the  appointment,  as  such  trustees,  of  per- 
sons nominated  by  the  majority  of  the  council,  such 
persons    being  active   political   partisans,   and  of  the 
same   political    principles   with   such   majority,   or  of 
%rhom  the  Defendants  Springfield  and  Brighiwell  were 
Uie  principal  and   active  leaders,  and  which   petition 
^roB  the  petition  so  adopted  by  the  council,  as  before 
•tnentioned.     That  afterwards,  in  the  same  month  of 
^^4ugusiy  the  Defendants  Springfield^  Finch  and  fViUett^ 
^md  the  town  clerk,  in  pursuance  of  the  i^esolutions, 
^ame  ^from  Norwich  to  London^   and  remained   there 
mt    an   hotel   for  several  weeks,  for  the  alleged  pur- 
pose of  attending  to  the  proceedings  for  the  appoint* 
ment  of  such  trustees ;  and  that  very  considerable  costs 
and  charges  had  been  incurred  for  their  travelling  and 
other  expenses,  which  costs  and  charges  had  not  been 
paid  and  defrayed,  and  were  not  intended  to  be  paid 
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1887*        and  defrayed  by  them  personally,  but  were,  in  &ct, 

^^^^'^^^     paid  by  the  town  clerk,  or  yet  remained  unpaid,  upon 

GiNBBAL      some  understanding,  that  the  same  should  be  repaid  to 

Tha  Mavor  of  ^'™*  ^^  otherwise  defrayed  out  of  the  city  fund  Dr  other 

Norwich,      property  of  the  corporation. 

The  information  charged  that  the  mayor,  aldermen, 
and  burgesses,  or  the  majority  of  the  council  in  the 
interest  of,  and  of  the  same  political  party  as  the  said 
Defendants  Springjieldy  Brightwell,  Finchy  and  WtUeiit 
intended  to  make  and  sign,  or  procure  the  proper 
parties  to  make  and  sign  the  requisite  order  of  the 
corporation,  directing  the  city  treasurer  to  pay  out  of 
the  city  funds,  or  otherwise  to  raise  out  of  the  funds  of 
the  corporation,  the  requisite  sums  to  defray  the  last- 
mentioned  costs,  charges,  and  expenses. 

The  information  charged,  that  such  intended  appli" 
cations  of  the  city  funds  or  property  were  altogether 
wrongful,  and  directly  contrary  to  the  provisions  of  the 
Municipal  Corporation  Act,  and  in  breach  of  the 
obligations  of  the  corporation,  as  trustees  of  the  funds 
and  property  for  the  benefit  of  the  citizens  and  in'* 
habitants  at  large  of  the  city ;  and  that  the  corporation 
ought,  therefore,  to  be  restrained  by  injunction  from 
making  such  payments ;  and  that  in  case  any  sums  had 
been  already  paid,  the  same  ought  to  be  refunded,  and  the 
costs  of  the  relator  paid  by  such  members  of  the  council 
as  had  concurred  in  the  resolutions. 

The  information  prayed  a  declaration  accordingly^ 
and  that  the  Defendants,  the  mayor,  aldermen,  and 
citizens  of  Noranchj  the  Defendants  Springjleld^  Bright' 
wellj  Finch^  and  WiUett^  and  all  other  the  aldermen  and 
councillors  of  the  city,  might  be  restrained  by  injunction 
from  making  and  signing,  or  procuring  to  be  made  and 

signed. 


CASES  IN  CHANCERY.  415 

ngned,  any  order  directing  the  city  treasurer,  out  of  the        1837. 
dly  or  borough  fund,  or  out  of  any  funds  or  property     j^^^^~^ 
bdoDging  to  the  corporation,  to  pay  any  sums  of  money      Genxbal 
towards  satisfaction  of  any  costs,  charges,  or  expenses  j^^  MtLvor  of 
incurred  in  respect  of  the  before-mentioned  proceedings      Nokwicr, 
in  the  Court  of  King's  Bench,   and  in  the  Court  of 
Chancery;  and  that  the  Defendant  Edwards^  as  trea- 
surer, might  be  restrained  from  making  any  such  pay- 
ments ;  and  that  in  case  any  sums  of  money  had  been 
80  applied,  out  of  the  city  or  borough  fund,  or  other 
the  funds  or  property  of  the  corporation,  the  same  might 
be  refunded,  and  that  the  Defendants  Springfield^  Bright- 
1m2^  Finch,  and  Willett  might  personally  pay  the  costs 
of  the  suit. 

To  this  information  the  Defendants,  the  mayor, 
tldermen,  and  burgesses  of  Norwich,  and  the  Defendant 
Edwards,  filed  a  joint  and  several  demurrer  for  want  of 
^uity ;  and  a  similar  demurrer  was  also  filed  by  the 
o4er  Defendants  Springjleld,  BrightweU,  Finch  and 
^fUktt.  The  demurrers  were  argued  at  the  Rolls  on 
tke  19th  and  20th  of  December  1836;  and  on  the  ISth  of 
vbufo;^  following,  Lord  Langdale  g^v^lxxAgmeiii,  allow- 
njg  both  the  demurrers,  (a) 

An  appeal  was  now  brought  against  the  order  of  his 
*^riship  allowing  the  demurrer  of  the  firsts  mentioned 
^fendants. 

^he  case  was  principally  argued  upon  the  effect  of 
|ne  di£Perent  sections  in  the  Municipal  Corporation  Act, 
^  Converting  the  town  council  of  the  cities  and  boroughs 
****ned  in  the  act  into  trustees  amenable  to  the  juris- 
diction of  the  Court  of  Chancery,  in  respect  of  the  ad- 
"^istration  of  the  borough  fund,  and  upon  the  nature 

and 

(fl)  I  Keen^  700. 
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1^S7.       itnd  object  of  the  proceedings,  the  payment  of  the  oostf 

^^^V^*^     of  vhicb«  out  of  the  corporate  funds,  was  impeached  by 

Gwnui.      ^6  information,  as  constituting  a  breach  of  Irust  on  the 

Tha u'     of  t^*^  ^^  ^^  Defendants.     The  only  cases  cited  in  sop- 

Noa«iaa»     port  of  the  information  were  7!!^  Aitomey-Genend  t. 

Brown  {a)  and  JTie  Atloma^General  v.  The  Mm/fpr  rf 

JJverpooL(b)      The  arguments  upon  the  frame  and 

effect  of  the  information  in  point  of  pleading,  are  fuUy 

stated  and  considered  in  the  judgment. 

Sir  W.  FoUett,  Mr.  Wigram,  and  Mr.  O.  Andtrdoih 
for  the  information. 

The  Solicitor-Generalf  Mr.  Jacobs  and  Mr.  Booths  in 
support  of  the  demurrer. 


May  31,  The  Lord  Chancellor. 

The  Master  of  the  Rolls  decided  this  case,  not  upon 
anyjudgment  which  he  had  formed  on  the  construction  of 
the  act  of  parliament,  but  on  the  ordinary  technical  rules 
of  pleading,  and  I  therefore  give  no  opinion  as  to  the 
'  many  important  subjects  which  were  discussed  before 
me.  The  Master  of  the  Rolls  thought  that  the  inform- 
ation did  not  state  such  a  case  as  entitled  the  relator 
to  resist  the  demurrer;  and,  although  his  Lordship  is 
supposed  to  have  thrown  out  some  observations  as  to 
the  general  jurisdiction  of  the  Court,  he  distinctly  stated 
that  his  judgment  did  not  proceed  upon  that  ground, 
but  entirely  on  the  ordinary  rules  of  pleading  because 
he  did  not  find  allegations  in  the  information,  which, 
according  to  his  view,  would  give  the  Court  jurisdiction. 

If  the  relator  had  really  a  case  to  state,  one  is  a  little 
surprised  at  the  course  which  he  has  here  pursued. 

Instead 

(a)  1  Swan.  265.  (&)  1  Myine  ^  Craig,  171. 
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^^^^tead  of  amending  his  information,  and  so  stating  the        18S7. 
^^^«  as  to  call  for  the  judgment  of  the  Court  on  the     l^^"^*^^^ 
^^rits,  he  has  thought  proper  to  appeal,  as  of  course  he      Gcnseal 
^as  at  liberty  to  do,  from  the  judgment  of  the  Master  ^'k   i^      t£ 
of  the  Rolls,  pronounced  upon  the  mere  question  of     Nobvicb. 
pleading. 

I  make  this  ob9eryation,  because,  although  the  matter 
was  not  opened  to  me,  it  was  intimated  that  a  motion 
for  an  injunction  was  pending,  a  circumstance  which 
has  made  me  look  more  closely  into  the  case  than  I 
otherwise  should  have  done.     Without  knowing  what 
the  nature  of  that  application  might  be,  whether  resting    . 
on  matter  of  form  or  on  merits,  it  gave  me  reason  to  sup- 
pose there  was  a  case  to  be  brought  before  the  Court, 
grounded  on  the  supposed  danger  to  the  corporation 
fimd.     If  the  relator  has  lost  the  opportunity  of  brings 
log  forward  that  case  in  the  suit,  it  is  not  in  consequence 
of  the  order  of  the  Master  of  the  Rolls,  or  of  the  course 
which  I  may  adopt  on  the  appeal  from  his  Lordship's 
order.     The  order  allowing  the  demurrer  was  pro- 
nounced more  than  four  months  ago ;  and  yet,  notwith- 
standing that  tlie  relator  knew  that  in  the  view  taken 
by  the  Master  of  the  Rolls,  the  information  did  not 
Qitate  a  case  which  enabled  the  Court  to  give  a  judg- 
^nent  on  the  merits,  he  thought  it  right  to  bring  the 
^ame  case  by  appeal  before  me.     If,   therefore,   any 
injury  arises  to  the  fund  in  consequence  of  the  demurrer 
Y9eing  now  finally  allowed  by  my  affirming  the  judgment 
^>f  the  Master  of  the  Rolls,  it  is  a  result  of  which  the 
^^relator  cannot  very  well  complain. 

The  information,  after  setting  out  the  fifty-ninth  and 
the  ninety-second  sections  of  the  act,  states  in  a  very 
peculiar  manner  the  legal  existence  of  the  present  cor- 
poration.    It  was  said,  and  was  very  much  insisted  upon 
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1837.        in  the  argument,  that  the  present  relator  was  a  member 
'J^^^^'"^^     of  the  corporation,  and,  therefore,  though  he  might  have 
GsKXBAL      good  reason  for  displacing  certain  individuals  from  the 
The  lfa?or  of  ^^T^r^^^o"^  ^^  could  not  possibly  have  any  object  in  de- 
NoairicH.      stroying  the  corporation  as  a  body.     It  may  be  so;  but  if 
it  be,  the  title  of  the  corporation  of  whicli  the  relator  is 
said  to  be  a  corporator  is  very  singularly  expressed  upon 
the  face  of  the  information  :  * —  **  And  the  persons  act- 
ing, elected,  and  being  and  claiming  to  be  rightfully  the 
mayor,  aldermen,  and  councillors  of  the  said  city  or 
borough  of  the  said  city  for  the  time  being,  have  acted, 
and  do  now  act,  as  such  corporation  or  corporate  body, 
and  have  taken  upon  themselves  to  exercbe  and  do 
exercise  all  rights  and  powers  of  and  incidental  thereto, 
and  have  taken  upon  themselves  to  administer,  and  do 
now  administer  the  funds  and  property  of  the  said  city  or 
borough  and  city ;  but  whether  the  correct  name  which 
such  corporation  or  corporate  body  ought  to  have  taken, 
and  ought  to  bear,  is  not  that  of  the  Mayor,  Aldermen, 
and  Citizens  of  the  City  of  Norwichj  is  submitted  to  the 
consideration  of  this  Court."     The  information,  there- 
fore, cautiously  abstains  from  giving  any  credit  to  the 
legal  existence  of  the   corporation  ;  —  a  circumstance 
very  material,  with  reference  to  that   part  of  the  ar- 
gument   which  was  founded  on  inferences  respecting 
the  object  of  the  proceedings  by  quo  warrantOy  instituted 
at  thfe  relation  of  the  same  individual  who  is  the  relator 
here. 

It  then  states,  that  "  Spring^fieldy  one  of  the  De- 
fendants hereto,  was  in  fact  elected,  and  thereupon  be- 
came ostensibly,  and  claimed  to  be  rightfully,  and  acted 
as  mayor  of  the  said  city  or  4)orough  and  city ;  but 
the  said  Defendant  has  lately  ceased  to  be  such  mayor, 
and  is  now  one  of  the  councillors  thereof."  That 
statement  may  undoubtedly   apply  to  the  individual: 

it 
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^^      does   not  challenge   the   title   of  the  corporation:        ]8d7. 

Vt,  although   the   information   designates  the  mayory  "^^^^^"^^ 

idermen,   and   burgesses,    by   their  corporate    name  General 


nder   the  act  of  parliament,   a  doubt  is  suirirested  ^    «?* 
,^_  ,     ,  .  .  1,  ,     .      The  Mayor  of 

^vnether  the  corporation  ought  to  have  assumed  the     Norwich. 

ftaaie  which  the  act  of  parliament  directs  shall  be  their 
corporate  title.  The  statement  is,  that  ^'  they  have 
taken  upon  themselves,  and  claim  to  be  rightfully  the 
mayor,  aldermen,  and  councillors  of  the  city  or  borough 
of  the  city  for  the  time  being,  and  have  acted,  and  do 
now  act  as  such  corporation."  One  cannot  doubt  that 
there  is  some  reason  or  other,  upon  which  it  is  impos- 
sible for  me  to  speculate,  why  the  relator  thinks  proper 
to  abstain  from  giving  to  the  corporation  a  valid  legal 
existence  on  the  face  of  the  information.  Then  fol- 
Xqtns  the  same  allegation  with  regard  to  Mr.  BrightweU^ 
*^  that  he  was  in  fact  elected,  and  thereupon  ostensibly 
became  and  has  acted  as,  and  now  claims  to  be  right- 
fully one  of  the  aldermen  of  the  said  city." 

Having  so  stated  the  existence  of  the  corporation, 

and  the  election  of  those  two  members  of  it,  the  inform- 

«ition  proceeds  to  set  out  the  resolution  of  the  council. 

C^Hb  Lordship  read  the  resolution  of  the  19th  o(  August 

H  836.]   Some  argument  was  raised,  whether  the  corpora- 

^on  had  not  unnecessarily  introduced  themselves  into  the 

petition  which  had  been  prepared  for  presentatita  by 

«ther  parties.    No  doubt  is  suggested  as  to  their  having 

properly  approved  of  that  proceeding.     The  petition  was  • 

presented  in  the  name  of  the  mayor  and  another  officer 

of  the  corporation,  and  when  the  council  met,  they  ap« 

proved  and  adopted  it ;  the  petition  was  then  ordered  to 

be  prosecuted,  and  an  order  of  the  Lord  Chancellor  to 

be  obtained  upon  it,  and  the  city  seal  to  be  attached  to  it. 

The  resolution  was  come  to  after  the  council  had  been 

regularly  summoned,  and  the  effect  of  it  was  to  make  the 

Vol.  II.  F  f  petition 
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18S7.       petition  the  petition  of  the  council,  for  the  purpose  of 

^^y^^-^     having:  trustees  appointed  of  the  charity  funds*     By 

Genmal      another  resolution,  of  the  23d  of  September^  the  proper 

The  Mayor  of  ^^^^^s  of  the   corporation  were  ordered  to  take  all 

NoKwicH.     proceedings  necessary  for  the  purpose  of  carrying  the 

object  into  effect. 

The  information  then  goes  on  to  state  the  proceedings 
on  the  quo  wajranto  informations  against  Springjield  and 
BrightwelL  All  that  is  stated  on  that  subject  is  ^^  that 
by  a  certain  rule  or  order  of  his  Majesty's  Court  of 
King's  Bench  at  Westminster,  dated  the  4th  of  November 
1836,  it  was  ordered  that  Monday  the  14th  of  No- 
vember  instant  should  be  given  to  the  Defendant  Spring- 
Jield,  to  shew  cause  why  an  information  in  the  nature 
of  a  quo  ^warranto  should  not  be  exhibited  against  him, 
to  shew  by  what  authority  he  claimed  to  be  mayor  of ' 
the  city  of  Norwich,  on  the  grounds  therein  stated;"  — 
not  setting  forth  the  grounds  upon  which  the  title  of  the 
mayor  was  to  be  impeached,  but  merely  alleging  the 
fact  of  the  application  for  the  quo  warranto^  and  of 
the  order  nisi  to  shew  cause  having  been  granted.  A 
similar  allegation  is  made  as  to  BrightweU,  who  was  an 
alderman. 

The  information  goes  on  to  state,  that  there  was  a 
meetfhg  of  the  council  on  the  11th  of  November  1836, 
at  which  the  following  resolutions  were  passed. 

[His  Lordship  read  the  resolutions,  and  having  stated 
the  subsequent  allegations  and  charges  at  length,  pro- 
ceeded as  follows :]  — 

Throughout  the  whole  of  this  information,  then,  there 
is  the  most  general  statement  of  the  proceedings  against 
these  two  individuals^  Springjield  and  Brightwell :  there 

is 
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Is  no  statement  of  the  ground  on  which  their  title  is        I8S7. 

impeached ;  no  aUegation  that  the  case  only  affects     "^J^;^^ 

themselves  individually :  but,  from  the  nature  and  terms      Gbneeal 

of  the  information,  the  mode  in  which  the  title  of  the  ,.«    w'        c 

'  The  Mayor  of 

corporation  is  stated  (of  course  looking  only  to  the  Noewicb. 
language  used  in  the  information,)  almost  amounts  to 
a  statement  that  the  relator  at  least  questioned  the  legal 
existence  of  the  corporation  itself.  It  is  not  stated 
in  this  information  that  that  was  the  object  of  the  quo 
vxirranto  ;  but  it  is  quite  sufficient  in  the  view  I  take  of 
the  case,  that  there  is  no  allegation  that  it  was  not  a 
proceeding  for  the  purpose  of  attacking  the  legal  exist- 
ence of  the  corporation. 

On  the  other  part  of  the  case,  with  respect  to  the 
charity  petition,  there  is  an  allegation,  that  certain  pro- 
ceedings under  a  charity  petition  were  adopted  by  the 
corporation,  and  that  those  proceedings  have  been 
attended  with  considerable  expenses ;  and  that  the 
council  intend  to  pay  such  expenses  out  of  the  corpor- 
ation fund. 

With  regard  to  the  fund  out  of  which  the  expenses 
are  alleged  to  be  about  to  be  paid,  the  language  is  as 
large  and  as  general  as  it  is  possible  for  language  to  be. 
The  allegation  is,  that  such  intended  application  of  the 
funds  or  property  of,  or  vested  in  the  corporation,  to 
such  before  mentioned  ends,  purposes,  and  objects  re- 
spectively, or  any  of  them,  *^  is  altogether  wrongful,  and 
direcdy  contrary  to  the  clear  and  express  provisions  of 
the  said  Act  of  Parliament,  and  in  breach  and  violation 
of  the  duties  or  obligations  of  the  said  mayor,  aldermen, 
burgesses  or  citizens,  as  trustees  of  the  funds  and  pro- 
perty of  the  said  corporation  for  the  benefit  of  the  bur- 
gesses or  citizens,  and  inhabitants  at  large  of  the  said 
city.^    There  is  no  allegation  of  any  intention  to  pay  the 

F  f  2  expenses 
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1 887.        expenses  in  question  out  of  any  particalar  fond ;  no  al- 

7^^^^^      Ignition  that  such  payment  will  interfere  with  any  of 
Attobnet-       ^^  ,  ^  '^  ' 

Gbmbbal      those  claimants  who  are  directed  to  be  paid  out  of  the 

The  jfjivftr  of  ^"°^  ^°  ^^  ^^^^  instance :  the  statement  is  merely  of  an 
NoawicB.     intention  to  pay  out  of  some  fund  or  other  belonging  to 
the  corporation. 

Now  there  are  two  parts  of  the  case  material  to  be 
considered,  which  are,  the  generality  of  the  allegations 
with  regard  to  the  object  of  the  quo  warranto  infonna* 
tionsy  and  the  generality  of  the  allegations  with  regard  to 
the  nature  and  circumstances  of*  the  fund  out  of  which  the 
expenses  are  proposed  to  be  paid.  I  quite  agree  with  the 
Master  of  the  Rolls,  that  if  a  statement  is  made  by  a  Plain* 
tiff,  which  is  in  itself  so  ambiguous  that  in  one  sense  it 
would  not,  and  in  another  it  would,  amount  to  a  charge 
of  breach  of  trust,  you  are  not  at  liberty,  upon  a  de- 
murrer, to  adopt  the  unfavourable  interpretation,  and 
to  extend  the  meaning  of  the  allegation  beyond  that 
which  the  Plaintiff  has  himself  stated  on  the  record ;  and 
that  by  the  rules  of  pleading,  in  putting  a  meaning  on 
doubtful  expressions,  the  presumption  is  rather  against 
the  party  pleading,  than  the  party  who  objects  to  the 
language  of  the  pleading,  (a)  If,  for  instance,  the  all^a- 
tion  in  a  bill  is,  that  two  funds  are  in  the  possession  of 
the  Defendant,  a  trustee,  one  of  which  might,  and  the 
other  could  not,  be  legitimately  applied  in  a  particular 
mode ;  and  that  the  Defendant,  having  those  two  funds, 
intends  to  make  a  payment,  which,  if  paid  out  of  the  one 
fiind,  would  be  a  breach  of  trust,  but  which  would  not 
be  a  breach  of  trust  if  paid  out  of  the  other,  it  is  never 
presumed,  on  a  general  allegation  of  that  description, 
that  the  payment  is  intended  to  be  made  out  of  that 
fond  which  could  only  be  dealt  with  by  a  breach  of 

trust* 
(a)  See  Vernon  y.  Venum^  p.  145.  tvprm. 
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rust*     On  the  contrary,  the  presumption  is,  that  what        1837. 

intended  to  be  done,  is  intended  to  be  rightfully  and     ^^^^^^^^ 

'  .  Attohnet- 

properly  done,  provided  there  are  circumstances  en-      Oxmiial 
abling  the  party  to  do  that  properly,  which  it  is  alleged  j^^  Miyor  of 
lie  intended  to  carry  into  effect  Nobwich. 

In  considering  this  information,  therefore,  unless  I 
can  come  to  the  conclusion  that  under  no  possible  cir* 
cumstances  it  would  be  proper  for  the  trustees  to  pay 
the  expenses  of  the  charity  petition  out  of  the  corporate 
funds,  or  to  make  payments  out  of  those  funds  for  any 
expenses   incident   to  the  opposition  to  quo  ivafTanio 
informations  contesting  the  corporate  character  of  mem- 
1>ers  of  the  corporation,  nothing  stated  in  this  inform- 
ation calls  for  any  judgment  from  me  on  the  questions 
^which  have  been  discussed  upon  the  construction  of  the 
«ct  of  parliament*      So  strongly  was  it  felt,  indeed,  that 
there  might  be  cases  in  which  the  corporation  would  be 
justified  in  making  these  payments,  that  Sir  WiUiam 
JPoUettj  in  his  reply,  was  driven  to  use  this  argument^ 
that  if  any  particular  circumstances  did  exist,  it  was  for 
the  Defendants,  in  their  own  justification,  to  state  and 
explain  them  in  their  answer ;  and  that  it  was  sufficient 
for  the  relator  to  make  a  prim&  facie  case.    That  is  con- 
trary, however,  to  the  known  and  established  rules  of 
pleading.     It  is  for  the  Plaintiff*  to  allege  the  grievance 
of  which  he  complains ;  and  if  he  does  not  on  his  record 
sufficiently  allege  it,  the  Defendant  is  not  called  upon  to 
answer  at  all.    If  the  case,  as  stated  on  the  record,  brings 
before  the  Court  allegations  on  which  two  constructions 
may  be  fairly  put,  one  consistent  with  the  innocence  of 
the  Defendant,  and  the  other  implying  a  breach  of 
trust  on  his  part,  it  is  contrary  to  all  the  rules  of  plead- 
ing to  presume  that  that  is  wrong  which  the  Plaintiff 
has  not  thought  proper  to  allege  as  wrong,  by  not 

F  f  S  setting 
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1837.        setting  forth  those  circumstances  which  are  necessary 

7^^^^^      to  make  it  so. 
Attobney- 

Genebal 
The  MavoT  of      Now,  when  I  look  at  the  ninety-second  section  of  the 

NoBwicH.  act  upon  which  this  question  turns,  and  consider  what 
sort  of  case  is  consistent  with  the  allegations  in  this  in- 
formation, I  have  no  doubt  whatever  that  the  Master  of 
the  Rolls  came  to  a  right  conclusion  on  this  record. 
The  corporate  fund  is,  by  the  effect  of  this  section, 
put  under  the  direction  of  the  council,  and,  subject  to 
the  payment  of  debts,  it  is  to  be  applied  to  the  several 
purposes  therein  specified.  [His  Lordship  read  the 
words  of  the  section.] 

Independendy  of  the  provisions  of  this  section,  I  ap- 
prehend it  to  be  quite  clear,  according  to  the  rule 
which  applies  to  all  cases  of  trust,  that  if  necessaiy 
expenses  are  incurred  in  the  execution  of  a  trust,  or  in 
the  performance  of  the  duties  thrown  on  any  parties, 
and  arising  out  of  the  situation  in  which  they  are  placed, 
such  parties  are  entitled,  without  any  express  provision 
for  that  purpose,  to  make  the  payments,  required  to 
meet  those  expenses,  out  of  the  funds  in  their  hands 
belonging  to  the  trust.  Such  is  the  rule  of  this  Court, 
and  such  also  is  the  rule  at  common  law.  The  cases 
of  The  King  v.  The  Inhabitants  of  Essex  (a),  and  The 
King  v.  The  Commissioners  of  Common  Sewers  (6),  estab- 
lishing the  principle  at  law,  are  more  applicable  to 
this  question  than  most  of  the  cases  in  this  Court 
usually  referred  to  as  authorities  upon  the  subject 
The  Defendants  in  those  two  cases  were  public  officers, 
who,  having  public  duties  to  perform  under  the  authority 
of  acts  of  parliament,  were  held  to  be  entitled  to  pay 
expenses  legitimately  and  properly  incurred,  out  of  the 

funds 

(a)  4  r.  i2.  591.  (b)  1  Bam.  4*  Adol.95S^ 


CASES  IN  CHANCERY.  «5 

iinds  of  which  they  were  by  act  of  parliament  con-        1837. 
tituted  trustees* 


Attobnst- 
Gbnual 

The  rule,  therefore,  both  at  law  and  in  this  Court,  j^^  Mayor  of 
tainly  does  not  require  any  special  provision  to  be     No»wicn. 
xnade  for  the  case,   provided   the  expenses  are  such 
mus    have  been  legitimately  and  properly  incurred  by 
ttbe   persons  intrusted  with  the  administration  of  the 
£ind.     But  the  clause  in  this  act  of  parliament  goes  on, 
•snd  after  providing  that  the  council  shall  be  at  liberty  to 
pay  all  other  expenses  not  otherwise  provided  for,  which 
shall  be  necessarily  incurred  in  carrying  into  effect  the 
provisions  of  the  act — which  cannot  merely  mean  ex- 
penses to  carry  into  effect  that  which  must  be  done  to  set 
the  act  of  parliament  in  operation,  but  must  mean  also 
xhose  expenses  which  would  arise  out  of  the  duties  im- 
posed on  the  parties  by  the  act  —  it  goes  on  to  say,  that 
the  surplus  shall  be  applied,  under  the  direction  of  the 
council,  for  the  public  benefit  of  the  inhabitants  and 
improvement  of  the  borough ; — a  very  large  discretion, 
undoubtedly,  and  like  every  other  discretion  given  for 
public  purposes,  to  be  honestly  and  faithfully  exercised. 

In  the  view  I  take  of  the  case,  it  is  impossible  not 
to  observe  that,  in  the  charge  of  the  mischief  to  arise 
from  the  alleged  payment,  the  information  almost 
borrows  the  very  words  of  the  ninety-second  section, 
with  respect  to  the  application  of  the  surplus ;  for  the 
information  charges  the  Defendants  as  *^  trustees  of  the 
funds  and  property  of  the  said  corporation,  for  the 
benefit  of  the  burgesses,  citizens,  and  inhabitants  at 
large  of  the  said  city,''  the  terms  in  the  act  being,  that 
the  surplus  ^'  shall  be  applied  under  the  direction  of 
the  council,  for  the  public  benefit  of  the  inhabitants 
and  improvement  of  the  borough."  Now  there  is  no 
allegation  that  there  is  not  a  surplus:  the  inference 
rather  to  be  collected  from  what  is  stated,   is,   that 

F  f  4  there 
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18S7.        there  is  a  surplus.     I  do  not,  however,  proceed  upon 

T^"V^^     that ;  what  I  do  proceed  upon  is  this,  that  there  is  no 
Attorney-  '■       ^ 

Geneeal      allegation  that  the  payments  in  question  will  interfere 

Ilie  'Maxot  of  ^*^  ^®  payments  which  are  directed  to  be  made  by 
NoEwicu.  the  ninety-second  section;  but  a  mere  allegatioD,  in 
terms  the  most  general,  that  there  is  an  intention,  on 
the  part  of  the  council,  to  make  those  payments  out 
of  some  property,  in  the  hands  of  the  council,  belonging 
to  the  corporation. 

Nothing  which  is  not  distincdy  alleged  is  to  be  inferred 
in  favour  of  the  case  stated  by  the  information*  The 
information  must  state  a  case  which  shews  a  breach 
trust,  and  not  merely  a  case  which,  coupled  with  some 


thing  not  alleged,  would  amount  to  a  breach  of  tros 
If,  therefore,  I  see  that,  under  the  circumstances,  it  ma 
be  consistent  with  the  case  stated,  that  that  which  is  in 
tended  to  be  done  may  be  legitimately  and  properly 
done,  there  is  no  ground,  in  this  information,  for  the 
interference  of  the  Court,  and,  consequently,  the  de* 
murrer  must  be  allowed. 

In  determining  whether  or  not  the  information  has 
failed  to  state  that  which  amounts  to  a  breach  of  trust, 
I   have  to  consider  whether,  according  to   die  con- 
struction of  the  ninety-second  section,  there  may  not 
be  a  case  quite  consistent  with  what  appears  on  the 
face. of  the  information,   and  which   would  not  be  a 
breach  of  trust.     Now,  addressing  myself  to  the  pro- 
ceedings on  the  quo  warranto  informations,  to  which 
certamly  by  &r  the  strongest   part  of  the  relator's 
argument  is  directed,   I  will   suppose  a  case  which, 
though  not  alleged  on  the  face  of  the  information,  is 
perfectly  consistent  with  every  thing  that  is  there  al- 
leged; I  will  suppose  that,  on  some  ground  or  other^ 
(the  information  does  not  state  what)  the  title  of  Messrs. 
Springfield  and  BrigifweS  b  impeachedi  and  that  the 

same 
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Bine  question  which  is  raised  to  affect  the  title  of  those        1837. 

wwo  individuals  would  affect  the  leral  existence  of  the     /^*^^^^*^ 

Attoknxt* 

orporation  itself.     It  was  said,  indeed,  that  a  mode  of     Oxnxbal 
i-sticeeding  might  be  adopted  which   would  at  once  r^^jZi^ortit 
:liallenge  the  title  of  the  whole  corporation.     That  may     Noiwicr. 
»«  so;  but  it  is  quite  clear  that  another  course  of  proceed-' 
ng  may  be  adopted  for  the  same  purpose,  and  that  the 
question,  though  raised  as  to  the  right  of  an  indiTtdnal, 
Ksay  have  for  its  object  to  impeach  the  title  of  every 
nember  of  the  corporation,  or  of  so  many  of  them  as 
pvould  destroy  the  l^al  existence  of  the  corporation. 
Xliere  is  no  allegation  that  it  is  not  so  here.     The  in- 
imnation  carefully  abstains  from  giving  the  grounds  on 
B^bich  the  proceeding  was  instituted.     When,  however, 
[  find  the  proceeding  so  stated  as  applicable  to  particular 
indhriduab,  and  coupled  with  the  statement  as  to  the 
ivhole    corporation,    that  the  mayor,    aldermen,   and 
i^urgesses,  or  the  persons  claiming  to  be  rightfully 
QMiyor,  aldermen,  and  burgesses,  have,  in  point  of  fact, 
Ettsamed  the  powers  and  jurisdiction  of  the  corporation, 
that  comes  very  near  to  a  statement  that  the  character 
of  the  whole  corporation  is  challenged.     It  is  said  there 
18 '  no  allegation  of  that  kind.     I  am  not  inquiring 
whether  on  the  face  of  the  information  it  is  so  al- 
lied or  not;  but  whether  the  detail  of  the  circum- 
stances which  may  very  possibly  exist  be  inconsistent 
with  that  which   appears  on  the  record.     Instead  of 
being  inconsistent  with  it,  I  find  it  much  more  con- 
sistent with  it  than  the  case  which  the  relator's  argument 
assumes,  namely  that  the  information  intended  to  state 
that  the  object  of  the  quo  warranto  informations  is 
to  attack  the  title  of  these  two  individual  corporators 
only. 

Suppose  the  case  of  an  objection  set  up  in  the  Court 
af  King's  Bench,  the.  effect  of  which  would  be,  if  prose- 

cnt^ 
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1887.       cut«d  with  success,  to  destroy  the  corporation  .    In  the 

T^^^^"'^     arirumeDt  it  was  said,  that  if  there  were  no  leffal  corpora- 
Attornet-      .  ^  .  . 

Genebal      tion,  there  could  not  be  a  more  legitimate  ques^tion  to  raise. 
The  Mayor  of  ^^^  ^*  perfectly  true ;  but  there  is  another  supposi- 
NoBwicH.     tion,  which  is,  that  the  corporation  was  perfectly  l^ally 
constituted,  and  that  there  was  no  real  foundation  there- 
fore, for  the  application  for  the  quo  warranto  informatioos^s^ 
on  which  the  title  of  the  corporators  is  sought  to 
attacked.     Is  it  to  be  said  that  under  the  ninety-seooi 
section,  if  an  attempt  is  made  to  destroy  the  legal  ex 
istence  of  the  corporation,  and  the  corporation  bay« 
surplus  funds,  applicable,  under   the  direction  of  tha 
council,  for  the  benefit  of  the  inhabitants  (who  mast,  o 
course,  be  considered  interested  in  the  corporation  o 
the  town  of  which  they  are  inhabitants),  it  is  an  i 
proper  application  of  the  surplus  funds  to  defend  pro** 
ceedings  on  quo  warranto  informations,  having  for  theis* 
object  to  destroy  that  corporation  of  which  the  in— * 
dividuals  attacked  are  members,  and  which  is  the  trustee 
of  the  very  fund  stated  by  the  information  to  be  held  foKr* 
the  benefit  of  the  public  ?  If,  under  these  circumstances^, 
it  would  not  be  illegal  in  the  corporation  to  defend  tb^^ 
body  pf  which   they  are  members,  against  unfounded — 
proceedings  by  information  in  the  nature  of  a  quo  war' 
rantOj  such  a  state  of  things  is  quite  consistent  with  wha 
is  alleged  on  the  face  of  the  information,  and  nothing  i 
stated  upon  this  record  which  would  amount  to  a  breach 
of  trust. 

Such  being  my  view  of  the  allegations  with  respect  to 
the  quo  warranto  informations,  it  is  hardly  necessary  for 
me  to  say  a  word  with  regard  to  the  charity  petition, 
which  appears  to  me  to  have  been  presented  for  a  most 
legitimate  purpose,  and  prosecuted  in  a  most  proper 
mode.  The  matter  was  one  in  which  the  corporation 
naturally  felt  themselves  bound  to  interfere.    Municipal 

corporations 
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>Tporations  were,  and  in  many  cases  are  now  so  much        18S7. 
plicated  in  the  trusts,  and  have  so  deep  an  interest  in     ^*^*V*^*^ 

A,TTO&MBT* 

the  property  out  of  which  the  charity  fund  is  derived.      General 
tliat  they  would  seem  to  be  necessary  parties  to  any  «.      ••        - 
proceeding,  for  the  purpose  of  appointing  new  trustees.     Noewioh. 
In  many  cases,  corporations,  in  their  corporate  character, 
possessed  property  on  which  were  charged  certain  pay- 
ments for  charitable  purposes.     At  all  events,  there  ex- 
^        isted  chari^  funds  which  were  vested  in  the  corporations 
within  the  meaning  of  the  seventy-first  section  of  the 
act,  and  were  intended  to  be  separated  from  the  other 
corporate  funds.     That  separation,  however,  had  not 
^ken  place,  and  in  the  mean  time  the  documents  and 
every  thing  else  belonging  to  the  property  remained 
^ith  the  corporation,  until  they  should  be  separated  by 
'■^^mns  of  the  proceeding  for  the  appointment  of  new 
^'castees.     The  trust  had  ceased,  by  expiration  of  time, 
^K^  the  1st  of  August  last.     Nothing  else  was  done ;  there 
ire  no  trustees ;  the  property  and  the  muniments  re- 
lined  exactly  where  they  were ;  and  above  all,  the  cor- 
l^^^i^ration,  who  represented  the  inhabitants  of  the  town  at 
*ge,  had,  in  most  cases  at  least,  a  very  important  in- 
;t  on  behalf  of  the  public,  in  protecting  the  charity, 
d  seeing  the  appointment  of  proper  persons  to  be 
'^stees  of  the  charity  funds.     Will  it  be  said,  that  if 
^  corporation  has  a  surplus  of  the  corporate  funds  in 
<ir  hands,  to  be  applied  according  to  their  discretion 
the  public  benefit  of  the  inhabitants,  they  can  more 
[itimately  and  properly  exercise  that  discretion,  than 
seeing  that  those  charity  funds  are  entrusted  to  per- 
m  who  will  properly  administer  them  ?     The  charity 
ids  are,  in  fact,  the  property,  and  were  given  for  the 
tDefit  of  the  town,  of  which  the  members  of  the  cop- 
-^ration  are  the  representatives. 

If  I  were  to  over-rule  this  demurrer,  I  must  come  to 
oonclasion  that,  under  the  circumstances,  it  would 

necessarily 
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1SS7.        necessarily  be  a  breach  of  trust  in  the  corporation  Uoi^ 
^^^^^    Bpplj  any  part  of  the  surplus  income  in  their  bands  for^ 
GsMERAL      that  purpose.     I  think  it  is  impossible  to  come  to  tluL^^ 
The  Adbvor  of  <^°clusion ;   and  I  am  of  opinion,  therefore,  that  tht^^ 
NoEwico.     Master  of  the  Rolls  was  fully  justified  in  the  view  whiclcr^ 
he  took,  and  in  the  ground  upon  which  alone  he  d<Q^. 
cided,  namely,   that  there  is  not  on  this  infbrmatioo 
what  amounts  to  a  sufficient  allegation  of  a  breacb 
of  trust 

I  leave  the  question  upon  the  merits  totally  untouched. 
I  am  very  glad  that  the  case  is  in  a  position  which  en- 
ables me  satisfactorily  to  myself  to  dispose  of  this  appeal, 
without  touching  on  any  of  the  points  of  law  which 
have  been  argued  at  the  bar.  The  time  may  come 
when  those  important  points  may  legitimately  be  dis- 
cussed, and  when  it  may  be  necessary  to  decide  them* 
For  the  present  purpose,  I  found  my  judgment,  as  the 
Master  of  the  Rolls  did  his,  on  the  absence  of  any 
allegation  in  this  information,  which  raises  any  sudh 
case  for  argument 

It  is  supposed,  that  the  Master  of  the  Rolls  threw  oW^ 
some  observations  as  to  the  jurisdiction  of  the  Cou^T^ 
over  these  funds.     I  abstain  from  entering  into  th^'^ 
subject  at  all.     If  I  were  of  opinion  that  under  no  cir""*^ 
cumstances   the  Court   had  jurisdiction,   I   should  c^*- 
course  allow  the  demurrer  without  adverting  to  the  par*"*^ 
ticular  circumstances  of  the  case;  but  I  find  particuht 
circumstances  which  are  quite  sufficient  to  support  tb' 
judgment  of  the  Master  of  the  Rolls,  and  upon  tb< 
the  judgment  which  I  have  now  given  is  founded. 


Mr.  Wigram  having  applied  for  liberty  to  amend. 

The  Lord  Chancellor  refused  the  application, 
serving,  that  whatever  might  be  the  merits  behindt  ^^^ 
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eu  an  appeal  on  a  matter  of  form.    If  there  really  were        1 897. 
erits  in  the  case,  there  was  no  reason  why  a  new  in-     -^y^^^ 
»niiation  should  not  have  been  put  upon  the  file  four      Gensbal 

^*«  «fiP-  The  Miyor  of 


NOBWICH. 


The  Sdieitar-General  then  asked  for  the  costs  of  a 
lotion,  of  which  notice  had  been  given  only  a  week  ago, 
^r  an  injunction  to  restrain  the  Defendants  from  making 
3y  payments  out  of  the  fun^  pending  the  appeal.  This 
Lotion  the  informant  had  ex  parte  obtained  leave  to 
lake,  and  would  now  of  course  abandon. 

T%e  Lord  Chancellor  at  first  thought  that  as  the 
1.086  was  out  of  Court  by  the  Master  of  the  Rolls 
aving  allowed  the  demurrer,  he  had  no  jurisdiction  to 
imke  any  order  on  the  subject.  The  case  of  Deere  v. 
ruesi  (a),  referred  to  in  support  of  the  application,  was 
Lstinguishable  from  the  present  in  this  respect,  that 
mere  the  notice  of  motion  was  given  while  there  was  a 
B.fise  depending  in  court. 

Afler  some  further  discussion,  his  Lordship  having 
scertained  that  the  petition  of  appeal  was  presented 
n  the  25th  of  February  last,  and  that  the  object  of  the 
^<^on  was  to  restrain  the  Defendants  from  making 
^J'Qients  out  of  the  fund,  pending  the  appeal,  observed 
'^t   those  circumstances  altered  his  view  of  the  case. 

■ 

^  liad  supposed  the  motion  to  be  a  substantive  and 
^^pendent  proceeding ;  but  if,  as  appeared  to  be  the 
^  its  sole  purpose  was  to  prevent  the  proposed  appli- 
until  the  appeal  should  be  disposed  of,  it  was  a  pro- 
ing  connected  with,  and  growing  out  of  the  appeal, 
^  must  follow  the  same  fate.  Upon  these  grounds,  he 
^Vtght  he  was  entitled  to  give  the  Defendants  the  costs 
^iie  motion. 

(a)  1  JU>/fitf  4*  Oa^,516. 
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ApfU  14. 

By  a  written 
contract  for 
the  purchase 
of  an  estate, 
it  was  stipu- 
lated that  the 
conTcyance 
should  be 
made  to  the 

Eurchaser,  his 
eirs,  ap- 
pointeesy  or 
assigns.    The 
purchaser  im- 
mediately 
afterwards 
made  a  devise 
of  the  estate, 
and  subse- 
quently took 
a  conveyance 
ofit  to  himself 
and  his  heirs, 
to  the  usual 
uses  to  bar 
dower:  Held, 
that  the  de- 
visee could 
not  make  such 
a  title  as  a 
purchaser 
would  be 
bound  to  ac- 
cept, inas- 
much as  all 
the  existing 
authorities 
shew  that  the 
devise  was  re- 
voked by  the 
subsequent 
conveyance. 


BULLIN  V.  FLETCHER. 


nnHE  facts  of  this  case  are  stated  in  Mr.  Keeiis  report 
of  the  hearing  at  the  Rolls,  (a) 

The  Plaintiffs  now  appealed  from  the  Master  of  the 
Rolls'  decree. 


Mr.  Spence  and  Mr.  Koe^  in  support  of  the  appeal 

The  question  in  this  case  is,  whether  the  decision  in 
Rawlins  v.  Burgis  (J),  followed  by  Ward  v.  Mooire  (4 
is  the  law  of  this  Court.  The  Master  of  the  BoDs 
adopted  JRawlins  v.  BurgtSf  and  also  Tictner  v.  Tti' 
Tier  {d\  which  was  relied  on  in  that  case.  But  even  if 
Rawlins  v.  Burgis  be  law,  it  does  not  necessarily  govern 
the  present  case ;  for  there  the  testator  had,  after  the 
date  of  his  will,  fettered  his  power  over  his  property,  bf 
imposing  upon  himself  the  necessity  of  having  two 
witnesses  to  attest  any  appointment  which  he  might 
make. 

In  TicJcner  v.  Tickner^  the  testator,  by  fine  and  con- 
veyance, actually  parted  with  that  which  he  had  at  the 
time  of  the  devise ;  and,  therefore,  the  rule  of  Uw 
applied,  by  which,  when  a  person  has  parted  with  that 
which  he  has  devised,  his  will  cannot  operate  upon  that 
which  he  afterward  acquires.  In  Rawlins  v.  BtapSt 
however,  nothing  was  parted  with ;  and,  therefore,  that 
decision  must  be  supported,  if  at  all,  by  some  other  role* 

An  appeal  from  the  judgment  in  that  case  was  f^ 

seoteo) 


(a)  1  Keen,  369. 
lb)  2V.3fB.  382. 


(c)  4  Mad,  568. 
{d)  Cited  3  Atk,  74S. 
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eJ,  but  it  was  not  prosecuted,  in  consequence  of  the 
iity  of  the  parties.  Sir  Thomas  Plumer^  boweveri 
e  admitted,  that  a  conveyance  to  the  devisor  in  fee 
Id  not  have  amounted  to  a  revocation;  and  the 
ition  is,  whether  there  is  so  much  difference  between  a 
reyance  in  fee  and  the  conveyance  in  the  present  case, 
)  justify  a  different  determination.  The  observations 
Sir  John  Leachj  in  Brain  v.  Brain  (a),  shew  that  by 
ns  of  a  contract,  such  as  that  made  in  the  present 
mce,  the  purchaser  acquires  a  right  to  call  on  the 
lor  to  convey  the  property,  to  any  uses,  or  for  any 
tes,  which  the  purchaser  may  please.  That  right  it 
which  the  testator  devised  ;  and  how  can  it  be  said 
any  thing  subsequently  took  place  which  varied  the 
it  given  by  the  contract  ?  The  contract  itself  was 
at  all  varied.  The  purchaser  has  not  parted  with 
thing  which  he  had  at  the  time  of  the  devise ;  he 
only  taken  that  which,  at  the  time  of  the  devise,  he 
entitled  to  demand. 


18S7. 


BULLIN 
V, 

Flbtchbe. 


n  Brain  v.  Brain^  the  very  same  question  which  had 
)  decided  in  Rawlins  v.  Burgis  arose,  but  was  not 
ied«  The  principle,  however,  of  the  decision  in 
in  V.  Brain^  supports  the  Appellants'  case ;  and  Sir 
K  Leach  there  observes,  that  the  question  is,  whether 
iSevisor  does,  in  fact,  acquire  any  new  estate  or  power, 
whether  the  words  of  the  subsequent  conveyance  do 
leave  him  with  the  same  estate,  and  the  same 
ers,  as  he  would  have  had  if  they  had  not  been 
I;  and  he  adds,  that  it  is  plain,  that  he  who  has  a 
It  to  call  upon  trustees  to  convey  to  himself  and  his 
B,  has  a  right,  by  any  instrument  under  his  .hand, 
irect  the  same  trustees  to  convey  to  the  use  of  any 
sr  person,  and  for  any  estates  or  interests  at  his 
isure. 

It 
(a)  eMad,22\. 
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1887.  It  certainly  was  not  the  intention  of  the  testator,  ir^ 

the  present  case,  that  the  devise  should  be  revoked  b^  ^ 
the  subsequent  conveyance.     The  contract  is  for  a  corr:^ 
veyance  to  himself,  his  heirs,  appointees,  or  asslgn^^ 
and  the  Court  must  suppose  that  the  word  '*  appointee^^ 
was  introduced  for  the  purpose  of  enabling  the  pirrv 
chaser  to  take  a  conveyance  to  himself,  to  such  uses  ss 
he  should  appoint ;  and  his  appointee  would  afterwards 
take  under  the  deed  of  conveyance  to  the  purchaser. 

The  decisions,  which  have  been  referred  to,  have  not 
been  considered  as  entitled  to  very  great  weight;  their 
soundness  has  been  impeached  by  Sir  Edward  Si^den 
in  his  Treatise  on  Vendors  and  Purchasers  {a\  and  in  his 
Treatise  on  Powers,  (b)  The  observations  contained  in 
the  latter  work  are  entitled  to  much  attention,  because 
the  work  itself  has  been  rewritten  since  its  author  wts 
Lord  Chancellor  of  Ireland;  and  it  may,  therefore,  be 
supposed  that  if  such  a  case  as  the  present  had  come 
before  him  as  a  judge,  his  decision  would  have  coincided 
with  the  opinion  he  has  published. 

Mr.  Wigram  and  Mr.  Thomas  Turner^  for  the  heir, 
cited  the  following  cases,  in  addition  to  those  mentioned 
by  the  Appellants'  counsel ;  Parsons  v.  Freeman  [c\ 
Brydges  v.  Duchess  of  Chandos  (d)y  Williams  v.  Owefis  (f), 
Harmood  v.  Oglander  {g)^  Luther  v.  Kidln/  (A),  Ketij/on  t. 
Sutton  (i) ;  and  they  referred  to  Roberts  on  Wills,  {t) 

Mr. 

(a)  Vol.  i.  p.  179.  9th  ed.  (g)  6  VetA99.  and  8  Fes.  106.; 

{b)  Vol.  iL  p.  6.  6th  ed.  and  see  Lock  v.  Fooie,  5  S&m.6l8. 

(c)  3  Atk,  741.     fi.  C.  1  Wilt.  (A)  5  P.  Wmt.  170.  n. 

808.  and  AmbL  1 16.  (t)  Cited  9  Vet.  jnn.  50a 

(ji)  S  Fei.  jun.417.  {k)  Fbgei  251.  869.  876.  898. 

{e)  2  Fet.iun.595.  ed.  1815. 


CASES  IN  CHANCERY. 
Mr.  Ihmer^  for  the  purchaser. 

Mr.  Spencej  in  reply. 


4S5 


1857. 


BULLIN 
FtBTCRZB. 


Hie  Lord  Chancellor. 

This  question  arises  on  a  bill  for  specific  performance ; 
and  the  question,  therefore,  is  not,  strictly  speaking,  as 
between  persons  claiming  adversely  the  property  in 
question,  but  whether  the  case  is  such  that  the  pur- 
chaser shall  be  compelled  to  take  the  title.  It  appears 
that  on  the  5th  of  October  1832,  a  contract  was  made 
by  the  testator  for  the  purchase  of  the  property  in 
question,  and  it  was  stipulated  that  the  conveyance 
should  be  made  to  the  testator,  his  heirs,  appointees,  or 
assigns. 

After  this,  the  testator,  who,  by  this  contract,  had  the 
equitable  title  to  the  property,  having  already  made 
his  will,  makes  a  codicil  on  the  8th  of  October  1832,  in 
which  he  states  that  he  devises  the  lands,  so  contracted 
fbr^  to  the  Plaintiffs,  upon  trusts  for  sale. 

On  the  11th  of  April  1833,  the  conveyance  of  the 
premises  took  place,  and  it  was  taken  in  this  mode, 
Tiz.,xto  hold  to  the  testator  and  his  heirs  for  ever,  never- 
theless to  such  uses  as  he  should,  by  any  deed,  appoint; 
and  in  default  of,  and  subject  to  such  appointment,  to 
the  use  of  the  testator  for  life ;  and  after  the  determin- 
ation of  that  estate,  by  any  means  in  his  lifetime,  to  the 
use  of  a  trustee,  during  the  life  of  the  testator,  in  trust 
for  him  and  his  assigns;  and  after  the  expiration  or 
sooner  determination  of  the  estates  thereby  limited, 
then  to  the  use  of  the  purchaser,  his  heirs  and  assigns 
for  ever. 

Vol.  II.  '  G  g  The 


April  \A. 
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BULLTN 

Fletchsb* 


The  case,  therefore,  is  one  in  which  a  party,  havinj 
by  the  contract  the  beneficial  interest,  devises  that 
ficial  interest,  and  having  so  devised  it,  takes  a  conveys 
ance   in  the  usual  form  for  barring  a  wife's   dowei 
and  the  question  is,  whether  the  conveyance  so  tnlrrr  mj^ 
does  or  does  not  operate  as  a  revocation.     It  would 
have  so  operated,  if  the  legal  interest  had  been  convej 
according  to  the  terms  of  the  contract,  or,  in  oth( 
words,  if  the  legal  interest  had  been  simply  superadd^scf 
to  the  beneficial  interest. 


Now,  taking  this  case  as  between  vendor  and  pifr* 
chaser,  I  have  considered  whether  the  authorities  so 
clearly  establish  that  the  revocation  did  not  take  plaoe^ 
that  I  could  compel  the  purchaser  to  take  the  title. 
It  is  said  that  the  will   is   not  revoked,   because  the 
contract  is,  that  the  estate  shall  be  conveyed  to  tbe 
testator,  his  heirs,  appointees,  or  assigns;   and   thaW 
therefore,  he  has  reserved  to  himself  a  power  of  di*- 
recting  the  mode  in  which  the  conveyance  shall  \y^ 
made.     But  that  every  purchaser  has;  for  he  acquired 
the  dominion  over  the  estate  by  virtue  of  the  contract ; 
and  the  real  question  is,  whether,  as  the  authorities 
stand,  the  purchaser,  by  taking  the  conveyance  in  tb^ 
manner  which  I  have  already  stated,  has  or  has  not 
availed  himself  of  that  conveyance,  for  the  purpose  of 
doing  something  beyond  the  merely  taking  a  conve/- 
ance  of  the  legal  estate  in  the  property  in  which  the 
contract  had  already  given  him  the  equitable  interest 

Whether  the  principle  of  these  authorities  is  or  is 
not  accurate,  it  is  unnecessary  for  me  now  to  inquire; 
and  it  may  be  expected  that  the  Court  will  soon  be 
relieved  from  the  necessity  of  considering  such  cases  as 
the  present,  by  a  very  important  and  a  very  useful 

alter- 
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iteration  in  the  law.  (a)     But,  looking  at  the  law  as  it 
'H^w  stands,  the  question,  as  between  the  vendor  and  the 

purchaser,  is,  whether  the  title  is  such  that  the  purchaser 

can  be  compelled  to  take  it« 

Now  in  Parsons  v.  Freeman  (i),  as  Lord  Ahanley  has 
said  (c).  Lord  Hardwicke  establishes  this  principle,  that 
wherever  the  estate  is  modified  in  a  manner  different 
firom  that  in  which  it  stood  at  the  time  of  making  the 
will,  there  is  a  revocation. 


4fS7 


18S7. 


fiULLIN 

V. 

FUBTCHSE. 


Is  it  possible  to  say  the  estate  in  this  case  is  not 
QE^odified  in  a  manner  different  from  that  in  which  it 
at  the  time  of  making  the  will? 


The  purchaser  contracted  for  a  conveyance  to  him, 
heirs,  appointees,  or  assigns,  because  he  had  a 
t  to  direct  in  what  manner  the  estate  should  be 


Lord  Hardwicke  also  says,  in  the  same  case,  '^  where 
man  has  an  equitable  interest  in  fee  in  an  estate,  and 
^vises  it,  and  afterwards  makes  a  conveyance  of  the 
estate  to  the  same  uses,  this  is  no  revocation;" 
^llen  afterwards,  and  in  support  of  the  decision  to  which 
*^e  came,  he  refers  to  Tickner  v.  Tickner^  which  was  a 
Case  in  which  a  testator,  possessed  of  an  undivided  moiety 
of  gavelkind  land  devised  it  to  his  wife  in  fee ;  and  after- 
wards, upon  a  partition  being  made,  had  the  whole  of 
the  land  allotted  to  him,  and  conveyed  to  such  uses 
as  he  should  appoint  by  deed  in  writing,  and  in  de- 
&ult  of  such  appointment,  to  him  in  fee:  and  that 
conveyance  was  held   to  be  a  revocation  of  the  will* 

He 

(o)  Seenowy  1  VicL  e.26. «.  25.         (c)  See  2  Vet,  jun.  599. 
Ip)  3Atk.14l. 
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1837*        He  had  the  absolute  dominion  over  the  whole,  when  he^ 
^"^T^'^^^'^     made  his  will :  he  look  advantage  of  the  partition,  fow^ 

Bui.LIK  ,  *=*  ... 

t».  the  purpose  of  acquiring  an  interest,  not  giving  hiii^:^ 

Fletcher,     j^q^q  dominion  over  the  estate,  but  a  dominion  of  a  di^. J^ 
ferent  kind ;  and,  therefore,  the  estate  was  modified  in      ^ 
manner  different  from  that  in  which  it  stood  at  the  tiiK7« 
of  making  the  will.     He  thought  proper  to  resen'e  ^ 
himself  the  dominion  over  the  estate,  in  the  shape  of  a 
power  of  appointment.     Lord  Hardwicke  observed  on 
that  case,  that  it  was  not  merely  to  effectuate  the  par- 
tition, but  for  another  purpose.     That  case  was  decided 
by  Lord  Chief  Justice  Lee^  and  was  recognised  by  Lord 
Hardwicke^  and  has  been  acted  upon  in  all  the  sub- 
sequent cases. 

Then,  although  it  was  attempted  to  shew  a  distinc- 
tion between  the  present  case  and  Rawlins  v.  Burps, 
yet,  in  fact,  it  was  not  denied  that  the  latter  case  was 
precisely  in  point,  except  as  it  was  contended  that  the 
words  of  the  contract,  viz.  that  the  conveyance  should 
be  made  to  the  testator,  ^^  his  heirs,  appointees,  or  as- 
signs," were  not  to  be  found  in  that  case.  But  that 
circumstance  can  make  no  difference ;  for  the  purchaser 
had  equally  in  both  cases  the  absolute  dominion  over 
the  property,  and  might  have  had  the  conveyance 
made  as  he  pleased. 

Wof'd  V.  Moore  (a)  was  a  case  which  went  still  far- 
ther.    The   conveyance  there  had  been   made  to  the 
testator  and  a  trustee  for  him  in  fee,  as  joint  tenants,  a 
mode  of  conveyance  which  was  adopted  for  the  purpose 
of  barring  dower ;  and  the  Vice- Chancellor,  Sir  John 
Leach^  said,  *^  If  the  owner  of  an  unqualified  equitable 
fee  devise  it  by  his  will,  and  afterwards  take  a  conveyance 
of  the  unqualified  legal  fee,  this  is  no  revocation  of  the 

wiU, 

(a)  4  Mad.  368. 
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vill,  because  the  conveyance  was  incident  to  the  equi- 
able  fee,  as  a  partition  is  no  revocation,  because  incident 
o  a  joint  estate.  Here  the  subsequent  conveyance  was 
lot  such  as  was  incident  to  the  unqualified  equitable 
ee,  but  made  an  alteration  in  the  quality  of  the  estate, 
iod  was  therefore  a  revocation." 


1837. 


BvLLIN 

V, 

Fletcheb. 


The  only  case  referred  to,  as  impeaching  the  principle 
upon  which  the  cases  already  mentioned  were  decidedi 
was  Brain  v.  Brain,  {a)  That  was  a  case  of  a  mortgage, 
which,  of  itself,  operates  only  as  a  revocation  to  the 
extent  of  the  mortgagee's  interest,  and  upon  that 
ground,  Sir  John  Leach^  who  had  before  determined 
Ward  V.  Moore,  decided  that  it  did  not  operate  as  a 
revocation ;  that  the  whole  intention  was  simply  to 
create  a  mortgage ;  and  there  it  is  to  be  observed 
that  no  re*conveyance  had  actually  taken  place.  The 
mortgage  was  made  by  way  of  trust  for  sale,  and  it 
iras  provided  that,  if  the  money  were  paid  at  the  time 
appointed,  the  property  should  be  re-conveyed  unto 
and  to  the  use  of  the  testator,  his  heirs  or  assigns,  or 
unto  and  to  the  use  of  such  other  person  or  persons, 
and  for  such  estatie  and  estates,  and  to  and  for  such 
lawful  trusts,  intents,  and  purposes  as  the  testator,  his 
heirs  or  assigns,  by  any  deed  or  instrument  in  writing 
should  direct,  limit,  or  appoint ;  and  that  if  a  sale  took 
place  under  the  deed,  the  residue  of  the  money  to  arise 
by  the  sale  should  be  paid,  and  such  part  of  the  pro- 
perty as  should  remain  undisposed  of  should  be  con- 
veyed, to  the  testator,  his  heirs  or  assigns,  or  otherwise 
as  he  or  they  should  direct  or  appoint 


Such  a  re-conveyance  as  that  deed  contemplated, 
would  have  been  different  from  an  absolute  reconveyance 

in 

(a)  6  Mad.^i\. 
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r. 
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in  fee,  and  would  not  have  restored  the  same  estatt; 
exactly ;  but  the  re-conveyance  did  not  take  place,  th;( 
testator  having  died  before  the  day  appointed  for  tF^ 
payment  of  the  mortgage  money.     The  only  questi  ^^ 
would  have  been  on  the  terms  in  which  the  equity^  ^ 
redemption  was  reserved,  in  case  the  money  had  bec»7 
paid;  but  that  had  not   taken  place.     The  mortgsr^ 
certainly  did  not  operate  as  a  revocation.     If  such  had 
not  been  the  ground  of  the  decision  in  Brain  v.  Brain^ 
the  observations  of  the  Vice- Chancellor  in  that  case 
might  have  formed  the  ground  of  some  argument ;  but, 
in  Ward  v.  Moore^  the  question  was  distinctly  before  the 
Court. 


There  is  also  the  case  of  Kenyan  v.  Stitlon  (a),  to 
which  allusion  is  made  in  the  cases  already  referred  to, 
and  which  contains  the  authority  of  another  eminent 
Judge  upon  the  same  subject.  There,  a  trust  was 
created  to  pay  debts,  which  is  no  revocation  in  its 
nature;  but  in  the  deed  there  was  a  provision,  that  after 
payment  of  the  debts,  the  trustees  should  convey  to 
such  uses  and  purposes  as  the  testator  by  deed  or  will 
should  appoint;  and  for  default  of  appointment,  to  him- 
self in  fee;  and  that  provision  was  held  to  operate  as  a 
revocation.  Lord  Alvanley  considered,  that  the  charge 
to  pay  debts  was  no  revocation,  so  far  as  related  to 
what  remained  ;  but  that  if  by  that  conveyance  the  tes- 
tator alters  the  destination  of  the  surplus,  and  deals  with 
that  surplus,  then  it  is  not  a  mere  charge,  but  by  one 
and  the  same  deed  he  makes  a  charge  and  alters  the 
nature  of  the  estate. 


All  these  authorities  concur  in  shewing  that  the  con- 
veyance which  was  made  in  this  case  operated  as  & 

revocation. 

(rt)  Cited  2  Vet,  jun.  600. 
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revocation.  It  is  unnecessai'y  for  me  to  go  further.  It 
is  suflScient  for  me  to  say  that  in  the  present  state  of  the 
law  it  is  impossible  that  I  can  compel  the  purchaser  to 
take  the  title. 
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V. 

Fletcher. 


I  am  of  opinion  that  the  Master  of  the  Rolls  was 
right  in  his  decision,  and  that  the  appeal  is  against 
all  authority.  I  cannot  say  1  see  anything  like  a  doubt 
upon  the  authorities,  and  therefore  the  appeal  must  be 
dismissed  with  costs. 

Decree  affirmed* 


In  the  Matter  of  WEAVER. 


Feb.  2f . 


nriHIS  was  a  petition  by  the  committees  of  a  lunatic's  Order  made 
-■-    estate.     It  prayed  that  a  person  of  the  name  of  action  brought 
Ooerton,  who  had  been  employed  to  appraise  and  make  ^7  »"  ^"c- 
an  inventory  of  the  goods,  stock  in  trade,  and  imple-  against 'the 

ments  of  husbandry,  and  farming:  utensils,  live  and  dead  f«*«citor  in  a 

•^  ^  ...        lunacy,  for  the 

stock,  and  crops,  belonging  to  the  lunatic,  with  a  view  amount  of  his 

to  their  being  sold,  and  who  had  also  acted  as  the  prais|l[/and 
auctioneer  at  the  sale,  'might  be  restrained  from  prose-  selling  pro- 
cuting  any  action  at  law  against  the  petitioners  or  their  \^„  {^  ^|,g 

solicitor,  for  the  costs  and  charges  which  he  claimed  in  lunatic,  such. 

sale  havmcr 
respect  of  his  services  in  that  belialf ;   and   that   the  been  made 

Master  might  be  directed  to  inquire  and  certify  what  ""^^r  the 

°  i  auihonty  of 

would  be  a  proper  sum   to  be  allowed  him  on  that  the  Court, 

»^^r«..»«f  and  the  auc- 

*^°""^  tioneer  hav- 

It  ing  acted  on 
the  instruc- 
tions of  the  solicitor,  and  with  the  sanction  of  the  Master,  before  whom  he  had 
ftt  first  carried  in  his  claim ;  and  a  reference  directed  for  the  purpose  of  ascertain- 
ing what  would  be  a  proper  sum  to  be  allowed  him  on  that  account. 

Gg  4. 
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18S7*  It  appeared,  from  the  affidavits  filed  in  support  of  th^ 

,  ^*^"^^C^^     petition,  that  the  sale  had  taken  place  under  the  authoi^ 
In  the  Matter  f  '^ 

of  Wbavee.  ity  of  the  Court ;  that  Overton  had  been  employed  b^ 
the  solicitor  of  the  petitioners,  with  the  sanction  of  ttr: 
Master  in  whose  office  the  proceedings  in  the  luna^^^ 
were  prosecuted ;  and  that  he  had  originally  carried  j 
his  claim  before  the  Master ;  but  that  having  found  t!^ 
claim  disputed,  on  the  ground  that  many  of  the  itet^u 
charged  were  exorbitant  and  unnecessary,  he  subse- 
quently commenced  an  action  against  the  solicitor,  for 
the  sum  of  230/.,  being  the  full  amount  of  his  bill. 

Mr.  Sharpsj  for  the  petition. 

Mr.  Koe  for  Overton^  opposed  the  application. 

The  Lord  Chancellor  said  that  the  affidavit  did 
not  shew  any  special  contract  between  Overton  and  the 
solicitor,  the  action  being  founded  merely  on  a  quatUu» 
meruit.  A  claim  arising  in  the  course  of  an  employ- 
ment under  a  lunacy,  and  for  the  purpose  of  carrying 
into  eiFect  the  directions  of  the  Court  in  that  lunacj) 
unless  there  was  some  special  agreement  to  the  con- 
trary, would  be  properly  the  subject  of  inquiry  before 
the  Master.  He  should  therefore  make  the  order  as 
prayed  by  the  petition,  reserving  jhe  question  of  costs. 
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1837. 


MASON  v.  BOGG.  "£^4!' 

THIS  was  a  creditor's  suit,  for  the  administration  of  DiBcu§sion  of 
the  principles 
the  estate  of  an  intestate  named  Thomas  Bogg.         upon  which  a 

specialty  cre- 
ditor whose 
The  intestate,  in  his  lifetime,  purchased  of  one  Joseph  debt  is  also 

Wilson  a  freehold  estate,  subject  to  a  mortgage  for  900/.,  mortgagc^r 
which  the  intestate,  by  the  deed  of  conveyance,  dated  the  lien  should 
Idth  of  October  1829,  covenanted  to  pay,  but  which  he  under  a  decree 
lad  not  paid  at  the  time  of  his  decease.     After  his  >». a  creditor's 
ieath,  William  Morton  and  Jane  his  wife,  in  right  of  LeacKt  de- 

•   •  • 

he  wife  as  executrix  of  c7o5^A  Wilson^  brought  an  action  ^"°"  "J. 
it  law,  upon  this  covenant,  against  the  Defendant  John  v.  Taylor 
Bogg^  as  the  administrator  of  Thomas  Bogg.     On  the  Myhie  y^s.') 
J9th   of    Aprils    1836,   a  decree    was    made    in    the  questioned. 
>re8ent  suit,  for  an   account  of  the  intestate's  debts, 
md  the  due  administration  of  his  estate ;  and   the  De- 
endant  thereupon  moved  that  Morton  and  wife  might 
le  restrained  from  proceeding  in  their  action.     Upon 
hat  motion,  the  Vice-Chancellor  ordered  that  Morton 
md  wife  should  be  at  liberty  to  proceed  to  judgment  in 
heir  action,  but  that  the  judgment  should  be  dealt  with 
IS  the  Court  should  direct. 

The  Vice-Chancellor,  subsequently,  on  the  applica- 
ion  of  Morton  and  wife,  made  an  order,  dated  the 
1 9th  of  December,  1836,  by  which  it  was  directed  that 
William  Morton  and  Jatie  his  wife,  in  right  of  the  said 
Jane  as  executrix  of  Joseph  Wilson,  deceased,  should 
lave  a  lien  on  the  hereditaments  described  in  the  inden- 
ure  of  the  13th  of  October,  1829,  for  the  sum  of  900/. 
)eiDg  the  amount  of  the  purchase  money  for  the  heredi- 
aments  sold  by  Joseph  Wilson  to  the  intestate  Thomas 

Bogg, 
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18S7.        Boggi  and  then  remaining  unpaid,  together  with  intei 

at  5  per  cent. ;  and  that  William  Morton  and  Jane        i 
wife,  in  right  of  his  wife  as  such  executrix,  should      ^ 
considered  as  specialty  creditors  for  900/.  and  intenag^ 
and  that  the  costs  of  that  application  should  be  paid  by 
the  Defendant. 

The  Defendant  now  moved  to  discharge  the  last- 
mentioned  order. 

Mr.  Kocj  in  support  of  the  motion,  said  that  the  cir- 
cumstances of  the  present  case  were  precisely  the  same  as 
those  of  Grreemoood  v.  Taylor  (a) ;  and,  as  to  the  costs, 
he  said  that  his  clients  objected  to  pay  them,  because  the 
rule  of  the  Court  was,  that  persons  coming  in  to  prove 
their  debts,  under  the  decree  in  a  creditor's  suit,  should 
pay  their  own  costs. 

Mr.  Sidebottomj  contra. 

The  reasons  upon  which  Green*aoood  v.  Taylor  was 
decided  are  not  supported  by  principle  or  by  autho- 
rity. The  Court  never  interferes  with  the  rights  and 
remedies  which  a  creditor,  either  expressly  or  by 
implication,  secures  to  himself  by  contract;  and  the 
only  ground  on  which  creditors  are  enjoined  from 
proceeding  at  law  after  a  decree  is,  that  the  decree  is 
equal  to  a  judgment  in  favour  of  all  the  creditors.  A 
specialty  creditor  secures  a  right  not  only  to  proceed 
against  the  debtor  during  his  life,  but  to  obtain  pay* 
ment,  afler  his  death,  equally  with  his  other  specialty 
creditors,  and  in  priority  to  his  simple  contract  credi- 
tors; and  he  has  a  right  to  prove  a  specialty  debt 
before  the  Master,  independently  of  any  mortgage  se- 
curity 

(a)  1  Rtut.S^  Mtflne,  185 
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curitj  which  be  may  hold  for  that  debt.  It  has  never  1 837. 
been  held  that  the  Master,  or  even  the  Court  itself,  is 
entitled  to  impose  any  terms  upon  a  specially  creditor  so 
coming  in  to  prove.  If,  however,  rights  and  remedies  are 
^▼en  by  the  debtor,  independently  of  contract,  as,  for 
instance,  if  a  debtor  makes  his  property  equitable  assets, 
a  specialty  creditor  comes  in  equally  with  other  credi- 
tors. So  in  bankruptcy,  the  creditor  has  not  secured 
to  himself,  by  contract,  any  specific  right  against  the 
assets,  and  he  only  comes  in  equally ;  the  Court  acknow* 
ledging  no  priority  at  all. 

The  creditor,  in  the  present  case,  had  a  right  to  have 
proceeded  to  issue  execution  upon  his  judgment  in  the 
action,  unless  he  had  been  restrained.  He  has  a  secu- 
rity on  the  land  itself;  for,  independently  of  his  having 
a  vendor's  lien,  there  is  an  express  declaration  in  the  deed 
that  the  land  shall  be  charged.  A  mortgagee  may 
prove  for  the  full  amount  of  his  debt  as  a  specialty 
creditor,  and  may  keep  the  security  in  his  pocket,  until 
required  to  convey  the  land  to  a  purchaser ;  which 
be  can  only  be  compelled  to  do  upon  receiving  full 
payment. 

Greenwood y.  Taylot-  was  a  case  in  which  the  creditor, 
who  was  a  mortgagee,  sought  a  remedy  to  which  he 
was  not  entitled :  he  had  no  right  to  sell  the  property 
without  the  permission  of  the  Court,  and,  therefore, 
must  have  submitted  to  any  terms  which  the  Court 
might  impose. 

[The  Lord  Chancellor. 

The  only  equitable  terms  would  have  been  the  terms 
of  his  having  all  his  rights.  The  mortgagee  had,  of 
course,  the  right  of  personal  demand,  and  a  right  to 

proceed 
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1837*  proceed  against  the  assets,  and  a  charge  upon  ^^^ 
estate.  Your  client  has  a  charge  on  the  estate,  an^* 
right  by  virtue  of  his  contract.  It  is  very  difficoft^  ^ 
distinguish  between  this  case  and  Greenwood  v.  Ta^x^^ ' 
but  if  the  decision  in  that  case  is  disputed,  it  is  anoti^  ^ 
matter.] 

The  distinction  is,  that  there  the  party  was  comicr^g 
forward.     Suppose  that  in  that  case  the  creditor  h^^id 
gone  into  the  Master's  office  to   prove  his  special 
debt :  the  Master  could  not  have  refused  to  allow  hL 
to  prove  for  the  whole  amount     Suppose  then,  havir'sg 
proved  his  debt  for  the  full  amount,  the  creditor  hsB.d 
chosen   to  foreclose   his  mortgage,  could  the  Coiur% 
upon  foreclosure,  have  imposed  any  terms  upon  hiocm  ? 
It  must  have  been  upon  the  ground  of  the  mortgagee's 
coming  foi*ward,  that  his  rights  were  interfered  with ; 
and  upon  that  supposition  only  can  the  decision  in  ttiat 
case  be  supported. 

In  all  the  cases  in  bankruptcy,  in  which  applications 
of  the  like  nature  have  been  granted,  the  reason  for 
granting  them  has  been  declared  to  be  the  peculiaf 
jurisdiction  in  bankruptcy,  and  not  any  general  prin- 
ciple of  courts  of  equity,  except  the  principle  tliB^ 
equality  is  equity.  In  Cook^s  Bankn^t  Zaw,  the  ruk 
in  bankruptcy  is  attributed  to  legislative  enactment,  a^^ 
is  thus  stated:  ^^  The  aim  of  the  legislature,  in  all  tB^ 
statutes  concerning  bankrupts,  being,  that  the  creditors 
should  have  an  equal  proportion  of  the  bankrupt's  efiectSt 
creditors  of  every  degree  must  come  in  equally."  {a) 

If  there  were  such  a  rule  of  equity  as  that  which   Sir 
John   Leach   propounds   in    Greenwood   v.    Taylor^     ^' 

{a)  Vol.  i.  p.  119.  4th  ed. 
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^ould  be  to  be  found  in  some  text  book  or  decided  18S7. 
ase:  but  it  cannot  be  found  in  either.  There  is  no 
ule,  that  a  party,  who  reserves  to  himself  a  priority  with 
sspect  to  one  fund,  and  an  equality  with  respect  to 
Dother,  must  subject  himself  to  the  loss  of  that  priority 
y  proving  his  debt  under  a  decree. 

The  ground  on  which  Sir  John  Leach  put  his  decision 
1  Greenwood  y.  Taylor  is  wholly  inapplicable.  He  inten- 
led  to  apply  to  the  case  the  principle  of  marshalling  as- 
ets :  but  that  principle  has  never  been  applied  to  affect 
he  interest  of  the  creditor,  .or  to  diminish  his  rights ;  it  is 
o  be  applied  only  as  against  the  owners  of  the  property 
harged.  That  the  principle  which  the  decision  in 
Greenwood  v.  Taylor  professes  to  follow,  cannot  be  the 
principle  of  a  court  of  equity,  is  further  proved  by  the 
lircumstance  that  in  bankruptcy  a  particular  mode  is 
prescribed.  A  creditor  may  there  prove ;  but  then  he 
nust  give  up  his  security ;  or  he  may  obtain  an  order 
bat  his  security  should  be  sold,  and  that  he  should 
)rove  for  the  difference.  In  equity,  however,  a  party 
nay  come  in  and  prove  without  giving  up  or  affecting 
lis  securities,  except  so  far  as  the  amount  of  his  debt 
nay  be  diminished  by  what  he  may  receive.  The 
nachinery,  provided  in  bankruptcy,  is  entirely  wanting 
n  equity;  for  how  is  a  creditor  to  be  compelled  to 
jlect?  How  is  he  to  have  his  proof  cut  down  by  the 
rircumstance  that  he  has  other  securities  ? 

It  is  to  be  observed,  that  no  case  was  cited  in  Green^ 
m)od  v.  Taylor^  and  the  decision  has  not  been  acted  on 
in  the  Masters'  ofHces. 

Mr.  Koej  in  reply. 

I  am  informed  that  Grreenwood  v.  Taylor  has  been 
acted  upon  ever  since  it  was  decided. 

iThe 
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1837.  [The  Lord  Chancellor. 

I  cannot  distinguish   this  case   from    Greetvooood  y. 
Taylor  ;  but,  with  respect  to  the  principle  of  that  case, 
it  is  to  be  observed,  that  a  mortgagee  has  a  double 
security :  he  has  a  right  to  proceed  against  both,  and 
to  make  the  best  he  can  of  both.     Why  he  should  be 
deprived  of  this  right  because  the  debtor  dies,  and  dies 
insolvent,  it  is  not  very  easy  to  see.     The  question  can 
only  arise  when  there  is  a  deficient  security  and  an 
insolvent  estate.     So  that  the  worse  the  creditor's  case, 
the  harder  the  course  of  the  Court  against  him.    What 
you   contend  is   that  the  creditor   shall   not   proceed 
to   enforce   his   legal   rights    unless   he  gives   up  his 
security.] 

The  decree  of  this  Court  is  in  the  nature  of  a  judg- 
ment for  all  creditors. 

{The  Lord  Chancellor* 

Not  for  the  purpose  of  altering  the  securities  of  the 
creditors.  It  is  a  judgment  according  to  their  legal 
rights.] 

According  to  the  principle  advocated  in  the  argument 
on  the  other  side,  the  creditor  should  have  been  left 
to  go  in  before  the  Master,  and  was  not  entitled  to  a 
declaration  by  the  Court  that  he  had  a  lien  upon  the 
estate. 

{The  Lord  Chancellor. 

He  had  a  right  to  make  his  election.  You  cannot 
say  a  creditor  shall  not  go  in  and  prove,  although  the 
consequences  of  his  taking  that  course  may  be  that  be 
will  have  made  his  election.] 

It 
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It  was  quite  unnecessary  for  the  Vice*Cbancellor  to  1837. 

have  made  any  declaration  as  to  the  amount  of  the  lien.  ^T^^""^ 

^  Mason 


\Tht  Lord  Chancellor. 

I  do  not  see,  according  to  your  view  of  the  case,  how 
the  order  injures  you.  The  order  declares  the  fact  of 
the  lien.  You  cannot  dispute  the  creditor's  right  to 
prove  as  a  specialty  creditor.  It  will  be  for  you  here- 
after to  contend,  that  having  taken  the  dividend  under 
the  proof,  he  is  deprived  of  the  benefit  of  his  lien.  He 
is  not  bound  to  say  anything  about  his  lien.  In  the 
administration  of  assets,  the  Court  does  not  inter- 
fere with  the  legal  right.  The  effect  of  what  you  con- 
tend for  is,  that  if  the  debtor  dies,  the  nature  of  the 
creditor's  rights  is  altered.] 

I  am  contending  for  what  is  expressly  decided  by 
Greenwood  v.  Taylor. 

\The  Lord  Chancellor. 

I  take  it  for  granted  you  can  find  no  other  case.  It 
is  an  extremely  important  case,  and  should  not  be  dis- 
posed of  hastily.  I  am  desirous  of  having  it  thoroughly 
investigated  before  I  act  upon  it] 

The  counsel,  on  both  sides,  admitted,  that  they  had 
been  unable  to  find  any  other  case :  but  they  differed 
upon  the  question  whether  the  rule  laid  down  in  Green- 
wood V.  Taylor  had  been  acted  upon ;  and  the  motion 
stood  over  in  order  that  the  counsel  might  make  further 
searches,  and  that  the  Registrar  might  search  for  pre- 
cedents upon  the  subject,  which  he  was  directed  by  the 
Lord  Chancellor  to  do.  (a) 


V. 
BOGO. 


Mr. 
(a)  See  Daxn  v.  BaUine,  3  Run,  4r  Mylne,  76. 
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1837*  Mv.Koey  on  a  subsequent  day,  renewed  his  appli 

tion  for  the  discharge  of  the  Vice-Chancellor's  oi 
and  mentioned  the  case  of  Ptni/  v.  Barter,  {a)     -^^^ 
Sidebottom  opposed  the  application;  but  neither  of  tki^ 
^•^  ^*       produced  any  authority  upon  the  point  decided  in  Greoh 
icood  V.  Taylor. 

The  Lord  Chancellor  said  it  appeared  to  him  tbit 
the  Vice-Chancellor's  order  asserted  that  about  which 
there  could  be  no  doubt,  namely,  that  Joseph  Wilson^  the 
deceased  vendor,  had  a  lien,  and  that  he  was  a  specialty 
creditor,  and  that  it  lefl  the  question  quite  open  as  to 
how  his  rights  were  to  be  dealt  with.  The  effect  of 
discharging  the  order  would  be  to  leave  the  injunction 
which  had  been  granted  in  force,  and  to  deprive  the 
creditor  of  the  means  of  enforcing  his  rights.  His 
Lordship  thought  that  the  matter  was  not  in  such  a 
state  as  to  call  for  an  opinion  upon  the  question  which 
arose  in  Greetiwood  v.  Taylor^  and  which  had  been  be- 
fore discussed ;  and  he  refused  the  motion  with  costs. 


It  appeared  by  the  affidavit  of  a  clerk  of  the  agents  for 
Morion  and  wife,  sworn  on  the  26th  of  April,  that  subse- 
quently to  the  argument  on  the  12th  of  Aprils  the  De- 
ponent applied  at  the  offices  of  the  different  Masters  of 
the  Court,  for  the  purpose  of  a<:certaining  the  manner 
in  which  mortgagees  are  permitted  to  prove  under  a 
decide  in  a  creditor's  suit,  on  their  bond  or  covenant  in 
the  mortgage  deed ;  and  that  one  of  the  Masters,  per- 
sonally, and  the  chief  clerks  of  seven  of  the  other 
Masters  had  informed  the  deponent,  that  the  practice  in 
their  respective  offices  is  for  the  Master  to  allow  mort- 
gagees, 

{a)  S  Vet,  537.  and  15  Vet,  198. 


After  the  affidavit  above  stated  had  been  sworn,  the 
9aine  Master,  who  is  mentioned  in  it,  furnished  the 
agents  of  Morton  and  wife  with  the  following  written 
opinion :  —  *^  I  am  of  opinion  that  it  is  not  the  practice^ 
in  the  Masters'  offices  to  put  mortgagees  who  prove 
their  debts  in  a  suit  for  the  administration  of  assets 
under  any  terms  ;  and  that  therefore  the  practice  in  the 

Vol.  II.  H  h  Masters' 
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jigees,  who  come  in  as  creditors,  to  prove  on  their  18S7* 
mortgage  bond,  or  on  the  covenant  in  their  mortgage 
deed,  as  specialty  creditors,  for  the  whole  amount  of 
principal  and  interest  due  to  them,  and  that  those 
Masters  do  not  compel  mortgagees,  applying  to  prove 
their  debts,  to  sell  the  property  included  in  their  mort- 
gages, and  prove  for  the  difference,  or  to  have  the  same 
valued,  and  then  prove  for  the  diffisrence. 

It  also  appeared,  by  the  same  affidavit,  that  the  chief 
derk  to  another  Master,  and  who  had  also  been  clerk 
to  that  Master's  predecessor,  and  had  been  a  chief  clerk 
longer  than  any  other  Master's  clerk,  stated,  in  writing, 
that  when  a  mortgagee  proves  before  the  Master  on  his 
bond  or  covenant,  he  does  so  to  the  full  extent  of  the 
principal  and  interest  which  he  swears  to  be  then  due 
to  him ;  but  the  Master  states  in  his  report,  that  the 
creditor  so  proving  also  holds  a  mortgage  for  the  same 
debt,  which  leaves  the  Court  to  give  such  directions, 
with  respect  to  the  mortgage,  as  may  be  requisite.  The 
chief  clerk  of  another  Master  did  not  remember  that  such 
a  case  had  occurred.  The  deponent  also  stated  that  he 
had  shewn  the  report  of  the  case  of  Greenwood  y.  Taylor 
to  the  Master  and  the  nine  chief  clerks  before-mentioned, 
and  that  they  all  informed  the  deponent  that  they  had 
not  been  previously  aware  that  the  case  had  been  de- 
cided. 


452 
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1837. 


Masters'  offices,  and  that  in  bankruptcy,  varies. 
Master  is  directed  to  take  an  account  of  debts  in  mmxj/j 
nary  cases,  without  any   special  directions.     On    his 
report  coming  on  for  further  directions,  an  order  ma/ 
be  made  for  marshalling  the  assets,  or  particular  direc- 
tions given  to  meet  the  justice  of  the  case;  but  die 
Master  has  no  power  to  order  the  securides  to  be  given 
up  on  proof  of  the  debt,  or  to  direct  a  sale  of  the  mort- 
gaged estate." 


July  10. 


HUTCHINSON  v.  STEPHENS. 


The  Court  has 
a  right  to  ad« 
vance,  at  its 
discretion,  any 
cause  which 
is  ripe  for 
hearmg. 
Semble,  the 
Lord  Chan- 
cellor has  no 
jarisdiction 
to  discharge 
or  vaiy  an 
order  made 
for  that  pur- 

Sose  by  the 
faster  of  the 
Rolls. 


^T^HE  Plaintiff  having  set  down  this  cause  for  further 
directions  at  the  Rolls,  the  Defendant  applied, 
upon  notice,  to  the  Master  of  the  Rolls,  for  an  order 
that  the  cause  might  be  advanced  to  be  heard,  upon 
further  directions,  as  a  short  cause.  The  Defendant 
also  furnished  the  Plaintiff  with  minutes  of  the  order 
proposed  to  be  made  on  further  directions. 

When  the  application  was  made  in  the  Rolls*  Court, 
the  Plaintiff's  counsel  opposed  it :  but  being  asked  by  the 
Master  of  the  Rolls  whether  he  could  state  that  the 
cause  was  not  proper  to  be  heard  as  a  short  cause,  be 
admitted  that  he  was  not  prepared  to  say  so.  No  fiicts 
were  stated,  upon  affidavit,  to  shew  that  it  would  be  im- 
proper that  the  cause  should  be  heard  as  a  short  cause, 
nor  was  any  objection  stated  at  the  bar  to  the  minutes 
proposed  by  the  Defendant.  Under  these  circumstances, 
the  Master  of  the  Rolls  made  an  order  directing  that 
the  cause  should  be  advanced  to  be  heard,  upon  further 
directions,  as  a  short  cause,  (a) 

Mr. 

(a)  1  Keefif  658. 
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r.  Wright  now  moved  that  the  Master  of  the  Rolls'  1837. 

r  might  be  discharged,  and  he  urged  that  it  was  u^"^^^^"^^ 

_              1    #    k  XI  u  'jrCJSIIi  BOM 

ecedented.  {a) 


V. 

Stbphbns. 


ie  Lord  Chancellor  (without  calling  upon  Mr. 
rsj  who  appeared  to  oppose  the  motion). 

doubt  very  much  whether  I  ought  in  any  case  to 
fere  with  the  order  in  which  a  judge  of  another 
eh  of  the  Court  thinks  fit  to  take  the  cautes  in  his 
r.  The  Master  of  the  Rolls  has  an  original  juris- 
on,  and  has  a  paper  of  his  own.  The  present  case 
e  in  which  it  was  represented  by  the  Defendant  to 
Vfaster  of  the  Rolls,  that  there  was  nothing  to  be 
,  and  that  the  decree,  on  further  directions,  would 
iiite  of  course ;  and  the  Plaintiff  being  called  upon 
notice  of  motion  to  object  to  the  cause  being  ad- 
ed,  no  reason  was  stated  on  affidavit  why  it  should 
le  so  advanced,  and  no  objection  was  stated  at  the 

0  the  minutes  proposed  by  the  Defendant    Under 

1  circumstances,  it  would  be  very  strange  to  say 
the  Plaintiff  has  such  a  vested  interest  in  the  un- 
lable  delays  of  the  Court,  that  he  is  entitled  to 
3nt  the  cause  coming  on,  till  all  the  causes  which 

been  set  down  before  it  (and  which  may  be  long 

ted  cases)  shall  have  been  disposed  oL     The  only 

question  would  be,  whether  it  was  fair  to  the  other 

rs  of  the  Court  to  take  this  cause  out  of  its  turn. 

Plaintiffs  are  bound  to  be  ready  when  the  cause 

a  proper  state  to  be  heard,  and  it  is  only  an  ac- 

it,  arising  from  the  state  of  other  causes,  that  it 

not  come  on  immediately.     I  have  never  heard  it 

ted  that  the  Court  will  exercise  its  jurisdiction  as 

le  time  when  it  will  hear  a  cause  which  is  in  a 

state 

Sec  Mountford  v.  Cooper^  1  Keen^  4  64,,  and  Ker  v.  Cusac, 
530. 
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Hutchinson 

V, 

Stbfhbns. 


state  to  be  heard,  the  subpoenas  to  hear  judgment  be£i^ 
returnable. 

I  see  no  ground  for  my  interference  in  this  case,  mnd 
I  very  much  doubt,  whether  I  could  interfere,  even  if  I 
thought  that  the  Master  of  the  Rolls  had  not  exercisetf 
a  sound  discretion  in  the  present  instance.     Such  an 
interference  would  be  very  inconvenient,  and  I  tiiM 
it  extremely  doubtful  whether  it  would  not  be  iocoa- 
sistent  with  the  act  of  parliament,  which  gives  the  Master 
of  the  Rolls  jurisdiction,  (a) 

(a)  See  5  G,  2.  c,  30. 


April  4. 

Receiver 
^nted,  at  the 
instance  of  an 
executor, 
pending  a 
suit  in  the 
ecclesiastical 
court,  to  have 
the  probate 
annulled;  the 
Defendant, 
who  was  the 
party  im- 
peaching the 
will  and  set- 
ting up  an 
intestacy, 
having  by  her 
own  acts  pre- 
vented the 
executor  from 
getting  in  the 
assets. 


MARR  V.  LITTLEWOOD. 

^I^HE  bill,  in  substance,  stated  that  John  Lililemd 
died  in  the  month  of  June  1836,  leaving  a  will 
which  bore  date  the  25th  of  January  1819,  and  which 
the  Plaintiff,  as  the  surviving  executor,  duly  proved:  that 
at  the  time  of  his  death,  the  testator  was,  and  his  estate 
now  is,  indebted  to  the  Plaintiff  in  the  sum  of  5001.: 
that  the  principal  or  only  personal  estate  of  which  he 
died  possessed  was  a  sum  of  599/.,  lying  in  the  hands 
of  his  bankers  at  Doncaster^  a  bond  for  75/.,  and  two 
bills  of  exchange :  that  the  Plaintiff,  after  obtaining 
probate,  applied  to  the  bankers  to  pay  over  the  sum  in 
their  hands  to  him  as  executor ;  and  that  they  would 
have  complied  with  his  request  but  for  the  interference 
of  the  Defendant  Ann  Littlewood^  the  testator's  widow, 
who  gave  the  bankers  notice  not  to  do  so^  alleging^  as 
was  the  &ct,  that  she  disputed  the  validity  of  the  will, 
and  had  taken  proceedings  for  the  purpose  of  recalling 

the 
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the    probate:  that  the  ground    of  those  proceedings        1887. 
was  that  John  Liitlewood^  as  the  Defendant  alleged}     ^^^^^"^ 
was  to  be  considered  as  having  died  intestate,  inasmuch  v. 

as  the  will,  proved  by  the  Plaintiff,  was  made  while  the 
testator  was  a  bachelor ;  and  that  by  afterwards  marry-* 
ing  the  Defendant,  and  having  children  by  her,  he  had 
in  effect  revoked  the  will:  that  the  Defendant  had 
served  the  Plaintiff  with  a  citation  to  bring  in  the  pro- 
hate  in  order  that  it  might  be  annulled,  and  that  ad- 
ministration of  the  estate  and  effects  of  John  Liitlewood 
might  be  granted  to  her ;  afid  that  the  suit  was  now 
depending  in  the  Ecclesiastical  Court,  and  involved  a 
question  of  doubt  and  difficulty,  which  might  not  be 
determined  for  some  time ;  and  that  in  the  meanwhile, 
the  Defendant  had  given  notice  to  the  bankers,  and  to 
the  other  debtors  of  Liitlewood  not  to  pay  their  debts 
to  the  Plaintiff;  and  that  the  estate  of  Liitlewood  was 
insolvent,  and  the  property  or  part  of  it  was  in  danger 
of  being  lost. 

The  bill  prayed  the  appointment  of  a  receiver  to  get 
in  the  outstanding  personal  estate  pending  the  proceed- 
ings in  the  Ecclesiastical  Court. 

The  Plaintiff  moved  before  the  Vice-Chancellor  for 
a  receiver.  The  motion  was  supported  by  the  Plaintiff^s 
affidavit,  verifying  the  statements  in  the  bill.  In  op- 
position to  it,  several  affidavits  were  made  by  the  Defend- 
ant and  other  persons,  tending  to  throw  discredit  on 
the  motives  and  conduct  of  the  Plaintiff,  in  reference  to 
his  interference  with  the  affitirs  of  John  Liiilewoodf  and 
to  impeach  the  validity  of  the  will. 

The  Vice- Chancellor  having  refused  the  motion,  the 
application  was  now  renewed,  by  way  of  appeal. 

H  h  3  Sir 
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1837*  Sir  W*  Home  and  Mr.  Koe^  in  support  of  the  mot-sov;. 


Make  ipj^^  motioni  which  is  quite  of  course,  is  founded  oo 

LiTTLBwooo.  the  &ct  that  the  Defendant,  by  the  proceedings  she  \m 
taken,  has  deprived  the  Plaintiff  of  the  power  of  aoj 
longer  acting  upon  the  probate  which  he  had  obtained, 
so  as  to  secure  the  property  for  the  benefit  of  the  parties 
interested.  The  Plaintiff  is  not  himself  attempting  to  act, 
or  seeking  to  put  the  assets  in  jeopardy;  he  merely  asks, 
as  a  principal  creditor,  to  have  the  assets  placed  in 
security,  until  the  proper  court  has  determined  who  is 
the  legal  hand  to  receive  and  distribute  them. 

Mr.  Jacob  and  Mr.  Bethettj  contra. 

The  question  is,  whether  the  mere  institution  of  a  suit 
in  the  Ecclesiastical  Court,  disputing  the  validly  of  the 
will,  and  seeking  to  have  the  probate  annulled,  furnishes 
a  sufficient  ground  for  the  interference  of  the  Court, 
without  some  special  circumstances  being  shewn  in  the 
nature  or  state  of  the  property,  which  would  render 
such  a  step  expedient  and  beneficial.     Here  the  estate 
is  extremely  small;  it  does  not  appear  to  be  in  aoy 
danger;  and  the  additional  security  to  be  derived  firom 
the  appointment  of  a  receiver,  and  the  payment  of  the 
money  into  court,  is  certainly  not  worth  the  cost.   UtUt' 
wood  is  stated  to  have  died  insolvent      The  utmost 
benefit  to  be  obtained  from  this  suit  is  only  the  differ^ 
ence  between  the  solvency  of  the  Accountant-General, 
and  that  of  the  testator's  bankers,  during  the  short  in- 
terval that  must  elapse  between  the  time  of  the  present 
motion,  and  the  judgment  of  the  Ecclesiastical  Court 
The  question  before  that  Court,  as  it  is  stated  in  the 
Plaintiff's  bill  is  too  clear  for  argument,  and  must  be 
decided  against  him  in   the  course  of  a  few  weeks. 
The  judgment  of  Sir  John  Leachy  in  Jones  v.  Frost  (a), 

shews 

(a)  5  Mad.  1. 
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shews  that  a  Court  of  Equity  will  not  interfere  by  ISS?. 
the  appointment  of  a  receiver,  where  a  suit  respect- 
ing the  validity  of  a  will  is  depending  in  the  Eccle- 
sias&al  Court,  unless  a  special  case  is  made;  and  the 
same  principle  was  laid  down  by  your  Lordship  in 
Waiktns  v.  Breni.  {a)  If  it  should  turn  out  eventually 
that  the  Plaintiff  is  not  entitled  to  probate,  nothing 
further  can  be  done  upon  this  bill ;  and  the  money, 
should  it  be  brought  into  court  upon  the  present  mo- 
tion, must  remain  impounded,  and  will  only  be  got  out 
by  the  institution  of  a  new  suit. 

The  Lord  Chancellor. 

The  case  stated  on  behalf  of  the  widow,  alleges  that 
probate  ought  not  to  have  been  granted  to  the  Plaintiff; 
and  now,  it  is  a  matter  not  ascertained,  whether  the  pro- 
ceedings in  the  Ecclesiastical  Court  have,  or  have  not 
suspended  the  operation  of  that  probate.  Thus  much, 
however,  is  clear,  that  the  widow  who  resists  the  appoint- 
ment of  the  receiver,  has  herself  destroyed  the  effect  of 
the  probate ;  for  she  has  given  notice  to  the  bankers  and 
to  the  other  debtors  of  the  testator's  estate,  who  are  stated 
to  have  been  perfectly  willing  to  pay  their  debts,  not  to 
pay  them  to  the  Plaintiff.  There  is,  therefore,  through 
the  act  of  the  party  opposing  the  application,  an  incapa- 
city on  the  part  of  the  executor  to  proceed  under  the 
probate  (assuming  that  there  is  a  legal  probate),  even 
for  the  collection  and  preservation  of  the  assets. 

The  doctrine  laid  down  by  Sir  Jokn  Leach  in  Jones  v. 
Frost  (b)  does  not  in  the  least  interfere  with  the  ground 
upon  which  I  proceed  here.  In  that  case  it  did  not  suf- 
ficiently appear  that  there  was  a  litigation  pending  in 

the 

(a)  1  Mjflne  ^  Craig^  97.  (b)  3  Mad,  1. 
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1837.       the  Ecclesiastical  Court;  whereasi  here,  unquestionably^^ 


Upon  these  grounds,  I  cannot,  if  it  is  pressed,  refuse 
to  appoint  a  receiver ;  but  the  fund  is  so  small  that  I  am 
not  disposed  to  give  him  a  per-centage. 

(a)  1  Myine  4*  Craig,  97. 


such  a  litigation  is  now  depending  between  these  pa^ 
ties ;  and  it  is  solely  by  the  act  of  the  par^  prosecotiog 
LiTTLEwooo.  that  litigation,  that  the  legal  power  of  the  Plaintiff  his  ^ 

been  rebdered  unavailing.    In  Watkins  v.  BraU{a)  I  ^ 

expressed  an  opinion,  that  a  Plaintiff  who  had  institiitBd  1 

proceedings  in  the  Ecclesiastical  Court  for  the  purpose  • 

of  challenging  a  will,  and  who  sought  to  deprive  his  ad- 
versary of  the  title  to  administer  the  assets,  could  not 
put  forward  that  circumstance,  as  of  itself  furnishing  a 
ground  for  the  interference  of  the  Court :  but  4iere  the 
party,  who  dbputes  the  title  of  the  Plaintiff,  has  herself  ^ 

deprived  him  of  the  power  of  securing  the  fund. 


/« 
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18S7. 


FLOWER  V.  MARTEN.  April  e.  %. 

^  m  ^HE  Haintiff  was  the  only  son  and  heir  at  law  of  Bond  for  a 
-*-    the  late  Sir  Charles  Flamr,  Bart    Some  Ume  prior  ^Jdered"^^^ 
<«>    the  year  1822,  his  expensive  habits  and  mode  of  delivered  up 
1i^  had  occasioned  much  dissatisfaction  to  his  father,  celled*  the 


had  led  to  difierences,  which  terminated  m  a  total  Lof**  ^han- 
-^    -.  J  .  «   .  ,  cellor  being 

cs^irangement  and  suspension  of  intercourse  between  ofopinion, 

^^fcin.     In  the  course  of  that  year,  however,  the  Plain-  "P**"  ^^  ®^ 

•^  '  dence,  fint, 

who  was  then  married,  having  got  into  further  that  the  bond 


was  not  in- 


nniary  difficulties,  was  induced  to  apply  to  his  father,  ^qJ^ 


to 


to  request  him  to  advance  a  sum  of  money  to  re-  operate  as  a 
^^^ve  his  immediate  necessities.      The  application  was  monej^at^all 
^"■^ftrred  by  Sir  Charles  Flffaoer  to  the  Defendants  BobeH  ©▼ents,  but 
^^umphrey  Marten  and  John  Petty  Musprattf  two  of  Sir  a  collateral 
^^arles^s  old  and  confidential  friends,  with  a  request  that  P'SP?^?  . 
^ey  would  take  into  consideration  all  matters  in  differ-  been  fully 
^ce  between  the  Plaintiff  and  himself,  more  especially  ^condlv  if" 
as  regarded  the  Plaintiff's  debts  and  the  expenses  of  his  ^a^  were 
mode  of  living,  and  that  they  would  give  him  their  im-  the  obligee's 

partial  advice  as  to  the  course  he  ouirht  to  adopt  towards  subsequent 

,  ...  conduct  and 

his  son,  by  which  advice  he  professed  himself  willing  to  mode  of  deal- 
be  governed.   Those  gentlemen  undertook  the  reference,  j^ Jj**-!  ^ 
and  entered  into  communication  with  the  Plaintiff,  who  the  whole 
likewise  consented  to   abide  by  the  determination  to  amounted,  in 
which  they  should  come  with  respect  to  his  future  course:  equity,  to  a 
and,  after  having  fully  investigated  and  considered  the  jebt. 
state  of  the  Plaintiff's  affairs,  they  communicated  the 
result  of  their  deliberations  in  the  form  of  a  letter,  ad- 
dressed to  Sir  Charles  Flffwer,  and  containing  a  number 
of  distinct  propositions,  which  were  intended  and  under- 
stood by  all  parties  as  the  basis  of  the  proposed  arrange- 
ment between  the  father  and  the  son. 

This 
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Flower 

V. 

Martrn. 


This  letter,  after  stating  that  the  amount  of  the  Flidn- 
tififs  debts  and  liabilities}  as  ascertained  by  a  written 
statement  made  out  and  signed  by  the  Plaintiff^  did  not 
exceed  4000/.}  exclusive  of  some  tradesmen's  bills  and 
other  demands  not  then  liquidated,  proceeded  as  fol- 
lows :  — "  Having  now  for  several  weeks  given  cor 
anxious  attention  to  this  interesting  subject,  and  trusting 
that  our  decision  will  lead  to  a  sincere  and  lastii^  re- 
union between  you  and  your  son,  we  recommend  and 
determine,  — 


1st*  That  over  and  above  the  large  sums  already 
paid  and  advanced  for  your  son,  you  relieve  him  firom 
all  the  debts  and  liabilities  referred  to  in  the  statement 
so  signed  by  him ;  it  being  understood  that  you  aie^ 
against  the  payments  made  and  to  be  made  for  him»  to 
retain  the  balance  received,  or  to  be  received  for  him 
from  the  Brewery,  and  the  produce  of  the  Indian  Stock 
lately  sold,  and  of  the  lease  and  furniture  in  Bed/ard 
Square,  and  to  have  such  security  from  Mr.  L,  as  you  may 
be  enabled  to  obtain,  for  1100/.,  or  whatever  sum  may 
appear  to  be  due  from  him  in  any  way  to  your  son ;  and 
for  obtaining  which,  you  are  to  have  all  requisite  legal 
authority  from  your  son.  You  are  likewise  to  have  the 
advantage  of  any  securities,  bonds,  judgments,  agree- 
ments, abatements,  cpmpromises,  &c,  from  any  parties, 
whereby  the  nominal  amount  of  your  son's  debts  may 
be  diminished. 


2dly.  That  your  son  shall  give  you  his  bond,  bearing 
date  from  the  last  payment  of  any  sum  in  the  aforesaid 
statement,  for  4500/.,  in  satisfaction  of  all  pecuniary 
claims  upon  him,  including  the  payments  in  the  said 
statement  to  be  yet  made,  such  bond  to  be  payable  on 
demand,  with  interest  at  4  per  cent  per  annum.  But 
the  bond  is  to  remain  in  our  hands,  and  not  to  be  acted 

upon 
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npcm  for  the  recovery  of  principal  or  interest  within  six 
years  from  the  date  of  the  bond,  ¥rithout  the  consent  in 
writing  of  us,  or  of  the  survivor  of  us ;  and  moreover, 
that  in  case  we  or  the  survivor  of  us  shall,  at  any  time 
within  six  years,  by  a  memorandum  in  writing  direct 
the  bond  to  be  delivered  up  and  cancelled,  such  cancel* 
lation,  or  an  order  from  us  or  the  survivor  of  us  for 
that  purpose,  shall  operate  as  a  total  extinguishment  of 
the  debt,  both  as  to  principal  and  interest." 


The  8d  and  4th  propositions  were,  for  the  present  pur- 
pose, immaterial.     The  5th  and  6th  were  as  follows:  «— 

5thly.  As  your  son  must  again  have  a  house  to  reside 
in,  and  as  he  is  content  to  have  one  suited  to  his  income, 
we  further  recommend  and  determine  that  you  present 
your  daughter-in-law  with  500/.,  to  be  laid  out  in  furnish- 
ing the  house  in  which  they  may  intend  to  reside,  on 
their  having  fixed  upon  such  house  and  declaring  their 
want  of  furniture  for  it.  Their  linen,  plate,  &c.,  now 
in  their  possession,  to  remain  their  own. 

6thly.  Should  any  misunderstanding  arise  on  this 
onr  determination,  we  reserve  to  ourselves,  in  order  to 
fulfil  our  undertaking  for  both  parties,  the  power  to  de- 
cide on  such  matters  as  may  be  the  subject  of  doubt.** 

The  letter  then  informed  Sir  Charles^  that  his  son,  so 
far  as  he  was  concerned,  was  perfectly  ready  to  accede 
to  these  propositions,  and  that  he  was  anxious  to  be 
allowed  to  renew  his  intercourse  with  his  father,  and  to 
testify  his  deep  sense  of  the  obligations  which  he  owed 
to  him.  It  concluded  by  expressing  the  anxious  hope 
of  the  writers,  that  the  arrangements  which  they  had 
proposed  might  be  carried  into  efiect,  and  might  lead  to 
a  cordial  and  lasting  reconciliation  between  the  parties. 

The 
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18S7'  The  terms  recommended  in  the  foregoing  letter  were 

accepted  and  acted  upon  by  both  parties;  and  the 
Plaintiff,  in  compliance  with  the  second  propositkm 
stated  in  the  letter,  executed  and  delivered  to  the  le- 
ferees,  Messrs.  Marten  and  Muspratt^  bb  bond  to  Sr 
Charles  Flaaoer^  dated  the  2d  of  October  1822,  in  the 
penal  sum  of  9,0002. 

The  condition  annexed  to  the  bond  was  as  follows; 
^*  Whereas  the  said  Sir  Charles  Flower  has  agreed  to 
accept  from  the  said  James  Flaaoer  his  son,  the  abote 
written  lK>nd  or  obligation,  with  a  condition  for  payment 
of  4500/.  and  interest,  as  hereinafter  mentioned,  in  full 
satisfaction  of  all  claims  and  demands  upon  him;  and  the 
^v3l  James  Flamer  has  agreed  to  enter  into  and  execute  sud 
bond  accordingly ;  but  under  the  special  understanding 
and  agreement  of  both  parties,  and  particularly  of  the 
said  Sir  Charles  Flower,  that  the  said  bond  shall  renuun 
in  the  hands  of  Robert  Humphrey  Marten  and  John 
Petty  Mtispratt  of  the  city  of  London,  merchants,  and 
shall  not  be  acted  upon  for  the  recovery  of  principal  or 
interest,  within  six  years  from  the  date  thereof,  without 
the  consent  in  writing  of  them,  or  of  the  survivor  of 
them  :  and,  moreover,  that  in  case  they  or  the  survivor 
of  them  shall,  at  any  time  within  six  years,  by  a  memo- 
randum in  writing,  direct  the  said  bond  to  be  delivered 
up  and  cancelled,  such  memorandum  or  cancellation 
shall  operate  as  a  total  extinguishment  of  the  debt  both 
as  to  principal  and  interest :  now  the  condition  of  the 
above  written  obligation  is,  that  if  the  said  James  Mower, 
his  heirs,  executors,  or  administrators,  do  and  shall 
well  and  truly  pay  or  cause  to  be  paid  to  the  above 
named  Sir  Charles  Flower,  his  executors,  administrators, 
or  assigns,  the  iuU  sum  of  4500/.  on  the  2d  day  of 
October  182S,  with  interest  for  the  same  in  the  mean 
time,  by  half  yearly  payments,  at  the  rate  of  4/.  per  cent. 

per 
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lUDU}  or  if  the  said  Robert  H.  Marten  and  John 
vpratt  or  the  survivor  shall)  in  manner  aforesaid, 
lie  above  written  bond  or  obligation  to  be  can- 
then  the  same  is  to  be  void ;  or  else  to  remain  in 
ce  and  virtue." 


Charles  Flower  advanced  the  money  that  was  ne* 
to  discharge  the  amount  of  the  Plaintiff's  debts ; 
ler  parts  of  the  arrangement  were  at  the  same 
urried  into  effect,  and  the  Plaintiff  renewed  his 
urse  with  his  father.  No  further  misunderstand- 
disagreement  arose  between  them.  The  subse- 
(x>nduct  of  the  Plaintiff  was  in  the  highest  degree 
;tory  to  his  father,  and  from  the  time  of  their  re* 
Gition  to  the  period  of  his  father's  death,  they  con- 
to  live  upon  terms  of  intimacy  and  affection.  No 
d  was  made  against  the  Plaintiff,  during  the  life 
f  Sir  diaries  Flauoer^  in  respect  of  any  part  of  the 
)al  or  interest  secured  by  the  bond.  The  bond 
ras  suffered  to  remain  in  the  custody  of  Messrs. 
n  and  Muspratt ;  but  no  memorandum  in  writing, 
ng  it  to  be  delivered  up  and  cancelled  was  ever 
by  those  gentlemen  or  either  of  them ;  and  at  the 
f  Sir  Charles  Flawer*s  death,  it  was  lying  in  their 
uncancelled. 

Charles  Fhwer  died  in  the  month  of  September 
leaving  a  will,  by  which  he  bequeathed  his  re- 
y  personal  estate  to  trustees,  upon  trust  for  the 
iff  for  life,  with  remainder  to  hb  children,  and  in 
t  of  such  issue,  upon  certain  trusts  for  the  benefit 
(the  testator's)  five  daughters  and  their  respective 


len  the  executors  of  Sir  Charles  Flower  were  in* 
d  of  the  existence  of  the  bond,  a  question  arose 

whether. 
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1837.        whether,  under  the  circumstances  stated,  it  ought  to  be 
considered  as  a  subsisting  instrument  and  be  pat  in 
o.  force  against  the  obligor;   and  the  present  suit  was 

instituted  in  order  to  have  that  question  determined 

The  bill,  which  was  filed  against  Messrs.  Marten  and 
Muspratij  and  against  the  executors  of  Sir  Charia 
Flawet^s  will,  charged,  among  other  things,  that  the 
bond  was  never  intended  as  a  security  for  the  repi^- 
ment  of  the  sum  of  4500^ ;  but  was  executed  under  the 
circumstances,  and  for  the  considerations  stated  in  the 
letter;  and  that  the  purposes  for  which  it  was  given 
having  been  fully  satisfied,  it  ought  now  to  be  delivered 
up  to  be  cancelled. 

The  Plaintiff  had  no  issue  living.  The  daughters  of 
Sir  Charles  Flower  and  their  respective  children,  who 
had  an  interest  in  the  residuary  estate,  expectant  on  the 
Plaintiff's  death  without  children,  were  not  made  parties 
to  the  suit. 

The  Defendants,  Messrs.  Marten  and  Muspratt,  by 
their  answer  stated,  that  their  intention  in  procuring  the 
Plaintiff  to  execute  the  bond,  was  to  enable  Sir  Charies 
Flower  to  hold  the  same  as  a  security  for  the  prudent 
conduct  of  the  Plaintiff  for  the  future;  and  that  they  on 
that  account  reserved  to  themselves  the  right  of  cancel- 
ling the  bond,  in  case  the  Plaintiff's  conduct  should  be 
satisfactory  to  his  father ;  and  that  they  further  intended 
that  the  monies  advanced  by  Sir  Charles  Flower  to  the 
Plaintiff  might  be  treated,  either  as  a  gifl  to,  or  as  a 
debt  due  from,  the  Plaintiff,  according  as  bis  future 
conduct  should  be  prudent  and  satisfactory  to  his  &ther, 
or  otherwise;  and  they  stated  their  belief  that  Sir 
Charles  Fknoer  fiilly  understood  such  to  be  their  inten- 
tion, and  acquiesced  in  the  propriety  thereof. 

The 
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The  depositions  of  the  same  Defendants  (who  were 
examined  as  witnesses  in  the  cause)  among  other  things 
stated}  that  they  distinctly  understood,  at  the  time  when 
the  bond  was  executed,  that  it  was  taken  by  Sir  Charles 
Flower  as  a  sort  of  security  for  the  future  good  conduct 
and  economy  of  his  son,  and  that  it  was  not  to  be 
acted  upon  or  enforced,  if  the  Plaintiff's  mode  of  living 
and  behaviour  were  satisfactory  to  his  father.  These 
were  the  views  with  which  they  recommended  the  bond 
to  be  taken  and  deposited  with  them ;  and  they  were 
ooovinoed,  that  it  was  the  intention  of  Sir  Charles  Flower^ 
when  he  took  the  bond,  not  to  interfere,  or  to  require 
payment  of  any  part  of  the  sum  secured  by  it,  if  the 
Plainti£f  conducted  himself  to  his  satisfaction.  The  de- 
ponents further  stated,  that  they  considered  themselves 
to  hold  the  bond  upon  trust  to  act  respecting  it,  accord- 
ing to  the  intention  and  meaning  of  their  letter,  and  to 
be  perfectly  at  liberty  to  cancel  it,  if  they  saw  fit,  within 
six  years  firom  its  date,  without  any  reference  to  Sir 
Charles  Flower. 


The  Defendants,  the  executors,  by  their  answer  stated, 
that,  although  Sir  Charles  Flaacer  was  remarkably  ac- 
curate in  keeping  the  accounts  of  his  pecuniary  trans- 
actions, and  was  in  the  habit  of  regularly  making  out  a 
yearly  statement  or  balance  sheet  in  which  he  entered 
every  item  of  the  assets  and  securities  of  which  his  pro- 
perty consisted,  no  entry  relative  to  the  bond  in  ques- 
tion, or  to  the  principal  or  interest  which  it  purported 
to  secure,  was  to  be  found  in  any  of  the  papers  or 
account  books  which  had  come  into  their  possession  as 
his  executors. 


It  was  also  deposed  by  a  person  who  had  lived  for 
many  years  with  Sir  Charles  Flamer  in  the  capacity  of  a 
confidential  clerk,  that  no  part  of  the  principal  or  in- 
terest due  upon  the  bond  was  ever  demanded  of  the 

Plaintifi^ 
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1837*  Plaintiff  by  his  father,  although  if  any  sadi  demand 
had  been  made,  the  deponent  must  have  been  acquainted 
with  the  &ct,  as  all  Sir  Charleys  pecuniary  transactioro 
passed  through  his  hands.  The  witness  further  de- 
posed, that  he  knew  from  communications  with  Sir 
Charles  Flower  at  the  time  when  the  bond  was  gives, 
that  it  was  not  Sir  Charleys  intention  to  enforce  it,  or 
to  require  the  payment  of  any  part  of  the  sum  secund 
by  it,  if  the  Plaintiff's  conduct  was  satisfactory  to  him* 

That  the  reconciliation  between  the  parties  had  been 
complete  and  permanent,  and  that  the  subsequent  con- 
duct of  the  Plaintiff  had  been  entirely  satisfiKStory  to 
his  &ther,  was  proved  by  the  evidence  of  all  the  witp 
nesses. 

Mr.  fVigram  and  Mr.  Fisher^  for  the  Plaintiff 

The  only  difficulty  in  the  case  arises  from  the  bet 
that  in  consequence  of  the  inadvertency  of  the  referees, 
with  whom,  as  trustees,  the  bond  in  question  was  depo- 
sited, the  terms  of  the  condition  have  not  been  literally 
complied  with,  the  bond  still  remaining  in  their  hands 
uncancelled,  and  no  memorandum  directing  its  cancel- 
lation having  been  executed  by  them  within  the  period 
prescribed  by  the  condition.  That,  however,  constitutes 
no  objection  in  a  Court  of  Equity,  which  will  look  to  the 
substance  and  intent,  rather  than  the  form  of  the  trans- 
action. Now,  upon  the  evidence,  thei'e  can  be  no  donfct 
that  the  sole  purpose  for  which  the  bond  was  originally 
given,  has  been  fully  answered;  and  it  would  be  con- 
trary to  every  principle  of  equity,  to  permit  an  instru- 
ment given  for  one  purpose,  to  be  used  for  a  totally 
different  purpose  against  the  party  who  gave  it  The 
circumstances  of  the  transaction,  the  relative  situation 
of  the  parties,  the  language  of  the  letter,  and  the  pecu- 
liar terms  of  the  condition,  all  sufficiently  shew,  what 

the 


CASES  IN  CHANCERY. 


467 


the  depositions  also  have  established,  that  the  bond  was 
never  considered  as  a  mer^  security  for  money ;  that  it 
was  meant  to  operate  as  a  check  upon  the  proceedings 
of  the  Plaintifl^  and  be  used  as  the  means  of  controlling 
his  future  expenditure  for  the  term  therein  specified ;  that 
the  intention  and  understanding  of  all  parties  were,  that 
if  the  Plaintiff's  conduct  during  the  whole  period  proved 
satisfactory,  the  instrument  should  be  no  longer  a  valid 
and  subsisting  obligation.  The  right  of  keeping  alive 
or  destroying  the  bond  was  to  remain  with  the  referees, 
and  be  exercised  by  them  at  any  time  within  the  pre- 
scribed period.  At  the  end  of  that  period  their  dis- 
cretion ceased ;  and  upon  the  fair  construction  of  the 
condition,  explained  as  that  condition  is  by  the  second 
proposition  in  the  letter,  and  by  the  testimony  of  the 
referees  themselves,  it  then  became  their  imperative  duty 
immediately  to  destroy  the  instrument.  The  power 
vested  in  them  was  a  power  coupled  with  a  trust,  which 
they  were  at  liberty  to  execute  at  any  time  within  the  six 
years,  in  a  certain  event,  for  the  benefit  of  the  obligor ; 
and  as  the  event  was  i  fully  realised  by  the  subse* 
qoent  good  conduct  of  the  Plaintiff,  the  same  benefit 
must  by  implication  be  considered  to  be  reserved  to 
biro,  as  if  the  trustees  had  actually  exercised  their 
power;  and  the  trustees  having  omitted,  through  care** 
leasness,  to  perform  the  trust,  the  Court  ought  now  to 
supply  the  omission;  Harding  v.  Gb/n(a)^  Bramn  v. 
Higgs  (b\  Box  V.  fVhiibread.  (c)  It  was  not  diacre- 
tioniuy  in  the  trustees  to  abstain  from  cancelling  the 
bond,  provided  the  Plaintiff  conducted  himself  in  a 
satis&ctory  and  becoming  manner;  still  less  did  such  a 
diacretion  continue  afier  the  six  years  had  expired,  to 

which 


(a)  1  Atkim^AS9. 
(6)  4  Vet,  708.     6   Ves,  495. 
8  F«.  5«l. 
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(tf)  6  Vet.  26. 


1837. 


Flower 

V, 

Martek. 


li 


468 


CASES  IN  CHANCERY. 


18S7. 


which  in  terms  their  power  was  restricted,  and  after 
every  thing  had  been  gained  which  it  was  the  object  of 
the  bond  to  accomplish.  The  Plaintiff,  therefore,  might 
have  filed  a  bill  immediately  after  the  expiration  of  the 
six  years,  praying  that  the  instrument  might  be  de- 
livered up  to  be  cancelled ;  and  the  Court,  upon  the  same 
evidence  which  is  now  before  it,  would  have  made  a  de- 
cree accordingly. 


That   Sir   Charles  Flower    viewed   the    transactioa 
precisely  in  the   same  light  as  the  Plaintiff  and  the 
referees,  is  plain  from  the  whole  tenor  of  his  subsequent 
proceedings.     He  allowed  the  bond  to  remain  indie 
hands  of  the  referees,  from  the  expiration  of  the  six 
years,  down  to  the  time  of  his  death ;  he  never  made 
any  inquiries  respecting  it,  or  sought  to  deal  with  it 
as  part  of  his  property,  or  set  up  any  claim  in  respect 
of  it;   in  short,  he  considered  it,  as  all   the  parties 
obviously  considered  it,  merely  as  a  piece  of  waste 
paper.     These  circumstances  shew,  if  any  doubt  could 
exist  with  respect  to  the  object  with  which  the  bond 
was  originally  taken,  or  the  period  for  which  it  was 
to  operate,  that  now,  at  all  events,  the  obligation  must 
be  considered    as    discharged.      Very   slight  circum- 
stances will  be  sufficient  to  raise  such  a  presumption, 
especially  in  a  case  like  the  present,  where  upon  the 
intent  of  the  parties,  the  existence  of  the  debt  con- 
stituted by  the  bond,  was,  after  the  lapse  of  the  six 
years,  more  than  doubtful.     In  Aston  v.  Pye  (a)  an  entry 
in  a  testator's  books  in  these  words,  **  Pye  pays  no  in- 
terest, nor  shall  I  ever  take  the  principal  unless  greatly 
distressed,*'  was  held  to  amount  to  a  release  of  the 
debt     In  Eden  v.  Smyth  {b)  where  the  testator's  son-in- 
law, 


(a)  stated  in  Eden  v.  Smj^th, 
5  Ves.  350.  n. 


{b)  5  Ves.S4\, 
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law,  Sir  F.  Eden,  owed  him  tliree  bond-debts,  the 
Court,  upon  evidence  derived  from  the  testator's  ac- 
counts, and  from  letters  and  memoranda  in  his  hand- 
writing, presumed  that  the  bond-debts  had  been 
satisfied.  In  Bym  v.  Godfrey  (a),  a  somewhat  similar 
case,  where  the  Court  came  to  a  contrary  conclusion, 
the  charges  in  the  bill  with  respect  to  the  intention  of 
the  testator  were  not  supported  by  the  evidence.  In 
JVekett  V.  Raby  (b)  the  House  of  Lords  affirmed  Lord 
MacdesfieWs  decree,  deciding  upon  the  evidence  of 
parol  declarations  made  by  the  obligee  on  his  death- 
bed, that  a  bond,  which  his  executors  had  put  in  suit 
against  the  obligor,  should  be  delivered  up  to  be  can- 
celled. The  same  principle  has  more  recently  been 
applied  in  Gilbert  v.  JVetherell  (c),  where  Sir  J.  Leach 
laid  it  down  distinctly  that  the  Court  would  not  permit 
an  executor  to  set  up  or  revive  a  claim  which  it  was 
dear  upon  the  evidence  the  testator  had  himself  aban- 
doned ;  Leche  v.  Lord  Kiltnorey.  (d) 


18S7. 


Sir  W.  Home  and  Mr.  James^  for  the  executors  of  Sir 
Charles  Flawet^s  will. 

The  explanation  which  the  PlaintiiT  gives  of  the 
transaction  is  extremely  natural  and  probable ;  and  the 
executors  have  no  wish  to  set  up  what  may  seem  an 
ungracious  opposition  to  the  object  of  his  suit.  Never- 
theless, in  justice  to  themselves,  and  still  more  to  the 
residuary  legatees  over,  who  are  not  here  to  protect 
their  own  interests,  they  feel  bound  to  submit  to  the 
Court  the  difficulties  with  which  the  case  is  embar- 
rassed. Indeed,  it  is  a  matter  of  extreme  doubt  how 
fiur  it  would  be  competent  for  the  Court  to  make  any 
decree,  in  the  absence  of  parties  who  are  so  materially 

interested 

(a)  4  Vet.  6.  (c)  S  Sim.  <f  Siu.  254. 

{b)  2  Bro,  P.  a  386,  Toml.  ed.  (d)  Turn.  Sf  Run.  207. 
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interested  in  the  question  as  the  sisters  of  the  Plaintiff 
and  their  respective  families. 

With  respect  to  the  import  and  eflTect  of  the  bond, 
the  Court  has  no  right  to  look  at  parol  evidence,  to  aid 
the  construction  of  a  deed.     Here  the  instrument  must 
speak  for  itself,  and  there  is  nothing  in  its  frame  or  lan- 
guage, which,  if  fairly  construed,  favours  the  supposition 
that  its  operation  was  to  cease  at  the  end  of  the  six 
years.    All  that  is  expressed,  and  all  that  was  meant  bj 
the  condition  is,  that  a  discretionary  power  of  cancel* 
lation  should   remain  during  six  years  vested  in  the 
referees.     There  is  no  foundation  for  the  argument, 
that    because    the    Plaintiff   conducted    himself   well 
throughout  the  whole  of  the  six  years,  the  depositaries 
were  therefore  bound,  at  all  events,  to  direct  the  instru* 
ment  to  be  cancelled.     If  that  were  so,  the  duty  of  can- 
cellation obviously  would  not  arise,  until   after  their 
power  had  determined  by  the  expiration  of  the  period 
during  which,  according  to  the  terms  of  the  condition, 
the  discretion  was  to  continue.     The  right  of  cancel- 
lation was  not  a  power  coupled*  with  a  trust,  which  in 
the  circumstances  it  was  imperativp  on  them  to  execute, 
or  which,  upon  their  default,  the  Court  ought  now  to 
execute  for  them.     It  was  simply  a  power,  which  vested 
in  them  a  discretion  resting  solely  in  jtheir  own  breasts ; 
and  they  having  declined  to  exercise  it  within  the  pre- 
scribed  period,  (doubtless  for  reasons   which   seemed 
sufiBcient  at  the  time,  although  they  have  since  been  for- 
gotten),  the  power  is  altogether  gone,  and  the  defect 
cannot  now  be  supplied.     Br&wn  v.  Higgs  and  cases  of 
that  description  have  no  application.     It  is  not  pre- 
tended that  the  referees  were  prevented  from  availing 
themselves  of  their  power,  in  consequence  of  any  acci- 
dent or  fraud. 


The 
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The  evidence  of  contemporaneous  intention  furnished 
by  the  testimony  of  the  referees,  and  the  contents  of  their 
letter,  supposing  for  a  moment  that  such  evidence  is 
admissible,  does  not  carry  the  case  further  than  the 
bond  itself;  for  it  only  shews  the  understanding  and 
intention  of  all  the  parties  to  the  arrangement,  that  a 
control  over  the  conduct  of  the  son  should  be  retained 
by  the  referees,  by  means  of  their  discretionary  power, 
daring  the  six  years,  not  that  at  the  end  of  that  period 
the  bond  should  at  all  events  be  cancelled,  or  the  lia- 
bility upon  it  be  determined.  The  instant  their  dis- 
cretion ceased,  the  property  in  the  bond  absolutely 
vested  in  the  obligor,  and  its*  subsequent  existence 
and  validity  became  dependent  upon  his  pleasure.  The 
obligor,  however,  has  not  seen  fit  to  exercise  or  de-^ 
clare  any  pleasure  on  the  subject,  and  it  would  be 
most  dangerous  in  the  absence  of  any  declared  intention 
on  his  part,  to  presume  what  he  would  have  done  had 
the  circumstances  been  called  to  his  mind,  and  to  take 
that  presumption  as  the  foundation  for  a  decree. 


1837. 


Flowbb 

V. 

Marten. 


The  evidence  of  subsequent  intention  amounts  to  no 
more  than  this,  that  Sir  Charles  Flower^  after  the  expir- 
ation of  the  six  years,  never  expressed  any  inclination 
either  way.  How,  indeed,  should  he,  if,  as  the  history 
of  the  case  shews,  the  very  existence  of  the  bond,  was 
forgotten  by  all  parties  ?  It  is  probable,  no  doubt,  that 
if  the  fact  had  been  brought  to  his  attention,  he  would 
have  done  what*  the  bill  seeks  to  have  done,  and  would 
have  given  directions  that  the  instrument  should  be 
destroyed;  but  as  he  has  not  done  so,  or  even  entertained 
the  intention  of  doing  so,  it  must  remain  in  equity,  as  it 
is  at  law,  a  subsisting  and  valid  instrument.  In  Eden 
V.  Snyth^  the  case  which  comes  the  nearest  to  this  case, 
the  testator  dealt  with  the  bond  debts  as  if  they  were 
actually  gifts  forming  part  of  the  fortune  bestowed  upon 
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his  daughter;  and  Lord  Bosslyn  decided  the  case  upon 
the  admission  of  written  evidence  that  such  was  the 
testator's  intention.     In  Aston  v.  Pye  and  all  the  other 
cases  that  have  been  cited,  the  Court  has  inferred  an 
intention,  on  the  part  of  the  obligee,  to  release  or 
cancel  the  debt,  from  some  positive  act  done  or  express 
declaration   made :    here  there  is  an  entire  absence  of 
acts  and  declarations ;  and  the  Court  is  called  upon,  first 
to  imply  from  that  absence,  the  existence  of  a  purpose, 
and  then  to  give  effect  to  the  purpose  so  implied. 


Mr.  Geldarty  for  Messrs.  Marten  and  MuspratU 

Mr.  Wtgram^  in  reply,  said  that  the  residuary  legatees 
over  had  not  been  made  parties  to  the  suit,  because  they 
were  extremely  numerous,  and  their  interest  was  iio- 
certain  and  remote.  Besides,  they  were  sufficiently 
represented  by  the  executors.  The  facts  of  the  case 
were  fully  before  the  Court  upon  the  cause  as  it  stoodi 
and  no  additional  light  was  to  be  hoped  for  from  fu^ 
ther  inquiry  before  the  Master. 

The  Lord  Chancellor  said  he  entertained  no  doubt 
as  to  the  jurisdiction :  the  only  difficulty  he  felt  arose 
from  the  absence  of  the  other  residuary  legatees. 


April  8. 


The  Lord  Chancellor. 

It  was  not  from  any  difficulty  which  I  felt  as  to  the 
law  of  the  case,  that  I  took  time  to  consider  my  jodg' 
ment ;  but  because  I  was  called  upon  to  deal  with  > 
large  sum  of  money,  in  the  absence  of  persons  who  bad 
an  interest  in  the  fund,  and  when,  in  strictness,  there 
were  no  parties  before  the  Court  to  litigate  the  question 
adversely.     For  that  reason  it  occurred  to  me,  that  the 

safest 
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safittt  coarse  might  be  to  direct  a  preliminary  inquiry  1837. 
into  the  facts.  On  looking  into  the  papers,  however, 
I  think  it  is  clear  that  the  question  must  depend 
solely  upon  the  evidence  of  these  two  gentlemen, 
Messrs.  Marten  and  Muspratti  from  whose  testimony 
the  intention  of  the  father  is  necessarily  to  be  collected, 
and  that  nothing  would  be  gained  by  sending  the  cause 
into  the  Master's  office. 

Of  the  jurisdiction  of  the  Court  I  entertain  no  doubt 
whatever. 

In  this  case  a  large  sum  of  money  was  advanced  by 
the  Plaintiff's  father,  for  the  purpose  of  paying  off  the 
debts  of  his  son.  That  advance  may  either  have  been 
made  by  way  of  gift,  or  as  a  loan  to  the  son.  The 
taking  a  security  for  the  amount  is,  prim&  facie,  evidence 
that  the  father  meant  originally  to  treat  the  sum  as  a 
debt :  but  that  presumption  is  capable  of  being  explained 
away  and  rebutted ;  and  even  if  the  sum  constituted  a 
debt  in  the  first  instance,  the  debtor,  according  to  the 
authorities,  is  at  liberty  to  shew  that  the  creditor  sub- 
sequently altered  his  intention  and  treated  it  as  a  gift. 

In  the  present  case,  both  circumstances  concur.  Upon 
the  evidence  of  the  gentlemen  with  whom  the  bond 
was  deposited,  I  cannot  suppose  that  the  father  intended 
to  treat  the  money,  which  he  advanced  on  his  son's 
behalf,  as  being,  at  all  events,  a  debt.  He  plainly  meant 
to  keep  alive  the  security  for  a  time,  as  a  means  of  con- 
trolling and  influencing  the  conduct  of  his  son ;  and  that 
was  the  main  object  of  the  instrument,  to  which  the 
securing  of  the  sum  advanced  was  only  collateral  and 
subsidiary ;  but  it  does  not  appear  from  the  testimony 
of  the  referees,  that  the  father  ever  actually  dealt  with 

I  i  4  the 
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1887.        the  bond  as  creating  a  debt»  or  as  forming  a  part  of  tni 
assets. 


Flowse 
Mabtbn. 


With  respect  to  the  six  years  during  which  the 
referees  had  the  power  of  entirely  discharging  the  oUi- 
gation  by  executing  a  memorandum  to  that  effect,  the 
father  had  delegated  that  discretion  to  them  as  two  of 
his  confidential  friends ;  and  the  discretion  was  wholly 
inconsistent  with  the  notion  that  the  bond  was  given 
merely,  or  principally,  to  secure  the  r^ayment  of  a  sum 
of  money.     Within  that  period,  events  had  taken  place, 
which,  as  the  referees  themselves  state,  induced  them  to 
think  that  the  claim  was  no  longer  available :  the  father 
and  son  were  completely  reconciled  and  united;  and  the 
conduct  of  the  son  throughout  had  been  highly  satis- 
factory  to  the  father*     Now,  if  the  events  took  place 
which  would  render  it  the  duty  of  the  referees  to  ex- 
ercise the  trust  reposed  in  them  by  indorsing  upon  the 
bond  the  proposed  memorandum,  of  which  the  effect 
would  be  to  avoid  the  security  and  discharge  the  debt 
at  law,  the  situation  of  the  Plaintiff  cannot,  in  a  court 
of  equity,  be  affected  by  their  omission  to  do  that  which 
they  oughtt  under  the  circumstances,  to  have  done. 

That  of  itself  would  be  a  sufficient  ground  on  which 
to  rest  the  Plaintiff's  title  to  relief.  But  there  is  also 
another  ground,  to  be  deduced  from  the  principles 
which  were  distinctly  laid  down  in  the  cases  of  Wekett 
v.  Raby  (a)  and  Eden  v.  Smyth  (i),  namely,  that  whether 
this  obligation  constituted  a  debt  or  not,  either  ori- 
ginally or  during  the  continuance  of  the  prescribed 
period,  the  father  subsequently  did  not  intend  that  it 
should  be  treated  as  a  debt  due  from  his  son  to  his  own 

estate, 

{a)  2  Bro.  P.  C.  386.  TomL  ed,  ib)  5  rri.341. 
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estate,  and  be  put  in  force  accordingly.  Nearly  six  18S7. 
years  elapsed  after  these  two  gentlemen  ceased,  accord- 
ing to  the  letter  of  the  condition,  to  have  any  authority 
or  control ;  nevertheless,  throughout  the  whole  of  that 
period,  the  father  left  the  bond  in  their  hands,  and 
treated  his  son  in  a  manner  expressive  of  his  entire 
reconciliation  and  satisfaction  with  him,  and  shewing 
that  the  object  of  the  transaction  having  been  attained, 
he  understood  and  considered  the  instrument  as  no 
longer  subsisting  and  in  force. 

Both  points  seem  to  me  to  concur  in  the  present  case. 
Upon  the  evidence,  I  think  that  the  bond  was  not  in 
the  first  instance  intended  to  operate  as  a  debt  at  all 
events :  at  any  rate,  the  father,  by  his  subsequent  con- 
duct and  his  mode  of  dealing,  shewed  that  he  did  not 
mean  it  should  now  so  operate;  but  that  in  iact  he 
abandoned  any  claim  in  respect  of  it. 

Under  such  circumstances,  the  authority  of  the 
cases  referred  to  sufficiently  establishes  the  jurisdiction 
of  the  Court  to  deal  with  the  instrument  in  question. 
There  must,  therefore,  be  a  decree  that  the  bond  be 
delivered  up  to  be  cancelled. 


476 
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18»7. 


Juiy  25. 


CARR  t;.  APPLEYARD. 


A  motion  for 
leave  to  ex- 
iiiuine  wit- 
nesses, mill 
that  iniblica- 
tion  (nay  be  in 
the  meantime 
enlarged,  after 
nublication 
has  actually 
passed,  is  nut 
an  applicat  on 
which  comes 
within  the 
meaning  of 
the  3  &  4  ;K.  4. 
c.  94. 1. 1.5., 
but  oucht  to 
be  made  to 
the  Court  in 
the  first 
instance. 


nr^HE  Defendant  having  moved  at  the  Rolls,  that  be 
might  be  at  liberty  to  examine  his  witnesses  in 
the  cause,  notwithstanding  publication  had  passed,  and 
that  publication  might  stand  enlarged  accordingly,  the 
Master  of  the  Rolls,  upon  affidavits  disclosing  merits, 
made  an  order  that  publication  in  the  cause  should  be 
enlarged  until  the  last  day  of  Trinity  term  then  next  (a) 

Mr.    Wakefield  and   Mr«  Ellison  now   moved   that:^ 

the  order  of  the  Master  of  the  Rolls  might  be  dis 

charged. 

The  motion  was  principally  argued  upon  the  merits 
of  the  case,  as  they  ap|)eared  from  the  affidavits  filed 
on  both  sides.  But  one  of  the  grounds  on  which  it  was 
also  contended  that  the  order  made  at  the  Rolls  was 
erroneous,  was,  that  the  Master  of  the  Rolls  had  no 
autliority  to  make,  as  he  had  here  done,  an  original 
order  on  the  subject;  the  jurisdiction  having  by  the 
effect  of  the  thirteenth  and  fourteenth  sections  of  the 
Court  of  Chancery  Regulation  Act  (b)  been  exclusively 
vested  in  the  Masters.  The  words  of  the  thirteentli 
section,  it  was  insisted,  were  quite  explicit,  and  distinctly 
enumerated  all  applications  for  leave  to  enlarge  publi- 
cation, among  the  matters  which  were  thenceforward  to 
be  referred  to  the  consideration  of  the  Master.  When 
this  objection  was  taken  before  Lord  Langdal<*^  his 
Lordship  expressed  his  opinion,  that  though  the  case 

fell 


(a)   1  AVt'fi,  725. 


(A)  3  &-4  W,'\.  r.^0. 
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f^il  within  the  letter,  it  did  not  come  within  the  spirit 
a.nd  meaning  oF  the  act 

Mr.  Parry ^  contrd. 

The  Lord  Chancellor  said,   that    although   the 
1  anguage  of  the  order,  giving  leave  to  enlarge  public- 
s&tion,   after  publication    had   actually  passed,  was   in 
'^e  usual  Form,  it  was  obviously  not  strictly  accurate. 
Tlie  effect  of  the  order  made  in  such  a  case  was  to 
^ve  leave  to  examine  witnesses,  notwithstanding  that 
publication  had  passed,  —  as  expressed  in  the  terms  of 
'(he  original  motion.     His  Lordship  said  he  was  not  at 
all  disposed   to   disturb  the  construction  which  Lord 
Xittngdale  had  put  upon  the  thirteenth  section  of  the 
statute :  he  was  quite  sure  it  could  never  have  been  in- 
tended that  applications  of  this  sort,  which  were  often 
most  delicate  and  special  in  their  circumstances,  should 
be   sent,  as   if  they   were   matters   of  course,  to   the 
Master's  office. 


18S7. 


Cabe 

V, 
ApPL£YARD. 


The  Lord  Chancellor,  then,  upon  the  effect  of  the 
affidavits,  affirmed  the  order  at  the  Rolls,  and  dismissed 
the  motion. 
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1857. 


June  16, 17.  HOWELL  V.  HOWELL. 

24. 

The  account     ^T^HE  PlaiDtif]^  Thomas  HoeoeU  the  younger,  by  bis 

of  rents  given  -M.  y|j  cjnin^ej  under  the  marriaffe  articles  of  hU 
against  a  pur-  '  ^" 

chaser  for  grandfather  Thomas  Howell  the  elder,  to  be  entitled,  as 
aaer^being'in    ^^"^^^  i"  tail  in  possession,  to  an  estate  in  the  county  of 

possession,  is     Carmarthen^  and  to  receive  the  rents  and  profits  of  the 

evicted  bv  & 

party  having     estate  from  the  time  of  his  grandfather's  death,  in  the 

a  better  title,  y^^^  1821,  when  his  own  title  w«is  alleired  to  have 
ought  not  to     -^  »  V  -^ 

extend  to  such  accrued.  The. principal  Defendant  was  a  purchaser  for 
ou"  hiKSt  "^^^^^  Some  of  the  other  Defendants  were  persons 
or  neglect,  interested  as  legatees  in  a  sum  of  1600^,  which  the 
been  received,  ^^^  ^f  Thomas  Howell  the  elder  had  charged   upon 

if  no  special     the  same  estate, 
case  ot  fraud 
is  made 

*^T?"'d""'  ^  issue  was  directed  for  the  purpose  of  determining 

for  such  an  whether  the  purchaser,  at  the  time  of  his  purchase,  had 

ou^t^to  con-  notice  of  the  existence  of  the  articles ;  and  the  jury 

tain  a  direc-  having  found   in  the  affirmative,  the  cause  came  on, 

allowances.  before  the  Vice-ChanceHor,  for  further  directions,  on  the 

An  admission  20th  ot  February  1835.     The  decree  then  ma3e,   after 
by  a  Defend-  . 

ant  in  his         declaring  the  title  of  the  Plaintiff,  directed  an  account 

answer,  that  ^  j^^  taken  of  the  rents  and  profits  of  the  estate,  accrued 
he  alone  has        ^  '^  ' 

been  in  the  since  the  death  of  Thomas  Howell  the  elder,  which  had 
receipt  of  the  "^^^^  possessed  or  received  by  the  Defendants,  or  any 
renu  and  pro-  or  either  of  them,  or  by  any  person  for  their  use,  **  or 
estate  since  a  which,  without  their  default  or  neglect,  might  have  been 
time  therein  possessed  or  received  by  the  Defendants  or  any  or 
not,  under  a     either  of  them ;"  and  it  contained  no  clause  authorising 

decree  di-         ^j^^  Master  to  make  to  the  parties  all  just  allowances, 
recting  him  to  r  j 

account  for  Upon 

the  rents  re- 

ceived.by  him  since  that  time,  preclude  him  from  shewing,  in  the  Master's  office, 

that  a'part  of  such  rents  was  not  received  by  him,  but  was  paid  by  the  tenants  to 

other  parties. 
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Upon  the  prosecution  of  this  decree  in  the  Master's        1^37. 
office,  a  passage  was  read  from  the  answer  of  the  De-     ^^tT*^''*^'^ 
fendant  the  purchaser,  in  which  he  admitted   **  that  he  o. 

alone  did  on  or  abdut  the  25th  of  March  1822,  but  Howell. 
that  the  other  Defendants  did  not,  nor  did  any  of  them 
enter  into  the  possession  or  receipt  of  the  rents  and 
profits  of  the  estate "  in  question,  and  that  **  he  Iiad 
been  in  possession  or  receipt,  of  the  rents  and  profits 
of  the  said  estate,  from  time  to  time,  since  the  said  25th 
day  of  March  1822,**  and  that  he  was  "  still  in  the  pos- 
session thereof/'  Upon  this  admission,  the  Plaintiff 
sought  to  charge  the  purchaser  with  the  fiiU  amount  of 
the  rents  of  the  estate  firom  JLady^day  1822,  the  time 
when  he  first  took  possession.  The  purchaser,  in  order 
to  discharge  himself,  produced  the  affidavits  of  severd 
of  the  tenants,  who  stated  that  for  a  considerable  port-  . 
tion  of  the  time,  during  which  the  purchaser  had  ad«- 
mitted  himself  to  have  been  in  possession,  they  had 
paid  their  rents,  not  to  him,  but  to  the  legatees ;  and 
that  the  rents  were  so  paid,  under  the  iear  of  a  distress, 
and  in  consequence  of  the  legatees  insisting  upon  their 
right  to  receive  them,  in  lien  of  the  interest  due  upon 
the  sums  changed  on  the  estate  for  their  benefit. 

The  Master  held,  that  upon  the  terms  of  the  decree 
directing  an  account  of  what  the  several  Defendants 
might  have  received  without  their  default  or  neglect,- 
and  giving  him  no  authority  to  make  ju^  allowances, 
he  was  boond  to  charge  the  purchaser  with  the  re«- 
ceipt  of  these  rents :  and  he  further  held  tliat,  ev^ti 
if  the  decree  had  been  otherwise^  he  was  not  at  liberty 
to  receive  evidence,  which  he  considered  to  be  at 
variance  with  the  admission  made  in  the  Defendant'^ 
answer.  He  therefore  charged  the  purchaser  with  the 
whole  of  the  rents,  including  those  which  had  been 

paid      ' 


!  I  :   I 


I  • 

4     I 


'.         <  >." 
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1837.        paid  by  the  tenants  to  the  legatees,  from  the  time  wbei 
he  first  was  let  into  possession. 


Howell 

V. 
IIOWELL. 


The  purchaser  then  presented  an  appeal  from  his 
Honor's  decree,  and  he  also  took  an  exception  to  tho 
Master's  report.  The  appeal  and  exception  were  seT: 
down  to  be  argued  together:  the  appeal  was  brough'4 
on  first 

Mr.  Wigram  and  Mr.  John  Wilson^  for  the  appeal. 
The  decree  is  erroneous  in  directing  against  the  pur 


chaser  an  account  of  the  rents,  which  might  have 
possessed  or  received  without  his  default  or  neglect,  arr 
inasmuch  as  it  contains  no  authority  to  the  Master 
make  to  the  parties  all  just  allowances.     The  ordini 
form  of  decrees,  directing  a  specific  performance,  or       ^ 
conveyance  to  a  person  who  establishes  his  title  in  th./^ 
Court,  never  directs  any  account  of  what  might  hav^ 
been  received  without  default  or  neglect;  Monypenm/"^' 
Bristaw  (a).  Fane  v.  Spencer  (6),  Masters  v.  Braban  (c); 
the  latter  of  which  is  a  very  strong  case,  for  there  the 
party  called  upon  to  account  for  the  rents  had  got  into 
possession  under  a  forged  instrument ;  CaUaghan  v.  Ijori 
Lismore.  {d)     No  precedent  can  be  produced  of  a  decree 
charging  a  purchaser  for  value,  in  the  situation  of  this 
Defendant,  with  what  he  might  have  received  without 
his  default  or  neglect ;  nor  is  any  such  direction  ever 
introduced,  save  in  the  single  instance  of  a  mortgagee  in 
possession,  or  in  a  case  where  positive  fraud  and  breach 
of  trust  have  been  alleged  and  proved,  in  which  latter 
case  the  Court  proceeds  against  the  Defendant  solely 
upon  the   principle  of  punishment.     The  case   of  a 

mortgagee 

(a)  2  Ruts.  4*  Myhte^  1 1 7.  (c)  Set,  on  Dec.  22 1 . 

lb)  Set,  ou  Dec,  212.  (d)  I  Beat,  223. 
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mortgagee  in  possession  has  always  been  considered 
anomalous;  but  the  Court  views  him  in  the  light  of  a 
bailiff  for  die  owner  of  the  equity  of  redemption,  and 
charges  him  accordingly.  In  order  to  charge  a  party 
-with  what,  but  for  his  default,  he  might  have  re- 
ceived, there  must  be  a  special  case  made ;  and  the  rule 
is  the  same  at  law ;  Dunn  v.  Large,  (a)  No  fraud  or 
misfeasance  was  proved  or  even  alleged  here,  the  notice 
iKrhich  the  Defendant  had  of  the  Plaintiff's  title  being 
merely  constructive;  and  it  would,  therefore,  be  con- 
trary to  every  principle  of  equity,  as  well  as  to  the  set- 
tled rule  of  the  Court,  that  he  should  be  charged  in  the 
manner  which  is  ordered  by  this  decree. 


If  the  decree  had  contained  a  direction  as  to  just 
allowances,  the  Master  might  have  included  the  pay- 
ments made  by  the  tenants  to  the  legatees  under  that 
head,  but  the  Master  was  of  opinion  he  had  no  au- 
thority to  do  so  in  the  absence  of  such  a  direction. 
How  the  direction  has  come  to  be  omitted  in  the 
present  instance  it  is  difficult  to  conjecture ;  for  cer- 
tainly the  liberty  to  make  just  allowances  is  absolutely 
necessary,  to  enable  the  Master  to  do  justice  between 
the  parties;  and  accordingly  it  is  introduced,  almost  as 
a  matter  of  course,  into  every  decree  for  an  account, 
unless  a  case  of  gross  fraud  or  misconduct  has  been 
established,  so  as  to  justify  the  Court  in  proceeding 
vindictively  against  the  accounting  party.  Upon  the 
decree  as  it  now  stands,  the  Defendant  would  be  liable 
for  any  damage  to  the  estate  which  might  have  been 
occasioned  by  a  tempest  or  a  flood.  If  a  barn  had  been 
blown  down,  or  an  embankment  swept  away,  he  would 
be  chargeable  with  the  whole  loss,  the  Master  having 


no 


(a)  3  Dougl,  335. 


%m  CASE3  Df  cha^kxky: 


T. 


h  Is  aac  oamcc  a  anr  due  die 

are  juezted.  only  in  a  i 
•If  pnDufamcnt  fiir  a 
Wlitt  die  Cmrt  looks  to^   s  u 
pnnifiiiiKat  ot'die  DesoiiiBit^  but  die  fidl 
CD  die  KsmszS     A  oiavtgpeBe  in 
minapff^  is  always  n  <■♦■■■  g^f^  aldianicii  be 
nn  hreacii  of  orut;^  bnt  bos  ofatained 
wiitt  hodi  lesni  and  eqnifabie.   The  in«iMM'tigM  i§ 
cases  in  wfiidi  die  Ddendanc  bes  bad  die  sole  and 
diuive  poflseswnu  and  dioae  in  whicb  his  poneanon 
been  limfrgrf  and  pardai  <mly.     That  iBatiuctiun  b 
engnised  by  Lard  WJdon  vsa  Bawt  ▼•  Wood  (i£U  n 
paring  die  relative  «niatiiinsofaBiortgagee«d  a  I 
Even  in  die  case  of  a  Grnstee,  which  oo^it  to>  be 
fawMiredy  as  his  office  a  oneroos  and  parc^p' 
any  one  act  of  negject  or  defiudt  will  deprive  hin  of 
pririlegey  and  sobject  him  to  die  nccessitf  of  a 
aceoonc :  Shepherd  ▼.  Tya^nod^  {6)     In  WUmm  ▼.  Cfa^ 
^bni  {e)  Sir  Tlomcr  Ftumer,  speaking  of  the  cbk  cf  ^ 
vendor  eontinning  in  possession  after  the  time  ibr  di^ 
cmnpletioa  of  the  parchase,  asks,  ^  Is  noC  the  ^taiio^ 
to  be  responsible  far  the  rent  that  he  b  said  to  haie  saf' 
fered  to  go  into  arrear  Ibr  three  or  fbor  years,  whidi  b^ 
most  probably  would  not  have  permitted,  if  he  had  hee^ 
holding  the  possession  for  himself?"     In  that  case,  tt^^ 
decree  was,  that  the  vendor  should  accoont  ibr  ren'C^ 
received,  or  wbidi,  without  his  wilful  de&nlt,  migt:^^ 

(/y)  2  J.  Sf  W.555,  (c)  1  J«c.  ^  W,36.;  and 

(//)  1  Tum,  Sf  Russ. 579.  FotUr  v.  Demetm,  5  Mmd,594. 


The 

(fl)  e  yet,  72.  (d)   Morgan   v.   Edwards^    1 

(b)  4  Bro.  a  a  521.  Il/igh,  AT.  .S.  401. 

(c)  15  Pricff,782.  1  Mac/.54\. 
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have  been  received,  during  the  period   for  which  the         18S7. 
purchaser  abstained  from  taking  possession  in  conse- 
quence of  the  defects   in   the   title   appearing  on  the        '"».' 
abstract     The  clause  as  to  just  allowances  is  mere  sur-      Howell. 
plusage ;  but  it  would  undoubtedly  have  been  inserted 
in  the  decree,  if  the  Defendant  had  thought  fit  to  ask 
for  it. 

Mr.  Wigrantj  in  reply,  referred  to  Pulteney  v.  War-' 
ren  (a),  Farder  v.  fVade  {b)^  and  Edwards  v.  Morgan  (r), 
EifiBrmed  in  the  House  of  Lords  on  appeal  {d)j  as 
shewing  the  disinclination  of  the  Court  in  any  case  to 
carry  back  even  the  ordinary  account  of  rents,  against 
ft  party  who  has  been  wrongfully  in  possession,  to  a 
period  antecedent  to  the  filing  of  the  bill. 

The  Lord  Chanceixor  said  it  was  quite  new  to 
bim,  that  a  party  who  stood  in  the  situation  of  this  De- 
fimdant,  should  be  charged  for  what  he  might  have 
received  without  his  wilful  default.  No  case  had  been 
)roduced  in  which  that  had  ever  been  d(Hie.  He  should 
)e  glad  to  know  what  were  the  terms  of  the  decree  in 
PuUeney  v.  Warren^  which  was  a  suit  for  mesne  profits, 
vhere  the  Plaintiff,  through  the  fraud  of  the  party,  in 
letting  up  a  defence  at  law,  which  eventually  turned  out 
o  be  unfounded,  had  lost  his  legal  remedy.  It  was  a 
»se  apparently  more  in  point  than  any  of  the  others 
vhich  had  been  referred  to.  But,  unless  some  precedent 
vere  produced,  he  could  not  maintain  the  present 
lecree. 
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1837.  The  exception  was  then  brought  on,  it  being  ander- 

^^fTV^*^  stood  that,  for  the  purpose  of  the  argument,  the  decree 

V.  should  be  treated  as  if  the  words,  *^  without  deuiult  or 


Howell. 


neglect,"  were  struck  out. 

Mr.  IVigram  and   Mr.  John    fVilsoti,  submitted  that  ^ 
the  passage   in  the  answer,  upon  which  the   Plaintifi*3E 
relied,  was  no  more  than  the  common  form  in  whicls  J 
a  party  admits  tliat  he  has  taken,  and  continues  to  hav^^ 
possession  of  property.     It  did  not  necessarily  foUoi 
from  that  admission,   that  the  Defendant  was  in  un- 
disturbed  and   exclusive   possession   of  every  part  o« 
the  estate,  or  that  he  had  received  the  whole  of  thi 
rents.     The  admission  was  in  the  alternative,  '*  in 
possession  or  receipt  of  the  rents   and  profits  of  thi 
estate,"  and  he  might  well  be  in  possession  of  the  estati^ 
without  receiving  all  the  rents.     The  Master,  therefore^ 
was  wrong  in  rejecting  the  affidavits  of  the  tenants  upon 
this  point. 

Mr.  Jacob  and  Mr.  Puller^  cofUrd^  submitted,  that  if 
the  purchaser  allowed  the  tenants  to  pay  tlie  rents  to 
the  legatees,  it  must  be  considered  as  a  payment  to 
himself,  and  that  the  possession  of  the  estate,  admitted 
generally,  necessarily  implied  the  receipt  of  the  rents 
and  profits  by  the  party  who  made  such  an  admission. 

T/ie  Lord  Chancellor  said  these  words  were  in 
the  ordinary  form.  The  Defendant  thereby  made  him- 
self liable  to  account  for  all  the  rents  which  he  might 
be  proved  to  have  derived  from  the  estate,  from  the 
time  when  he  admitted  his  possession  to  have  com- 
menced ;  but  he  plainly  never  meant,  by  that  admission, 
to  acknowledge  that  he  had  received  every  portion  of 
the  rents  from  that  time.  And  so  the  decree  assumed ; 
for  it  directed  the  Master  to  take  an  account  of  what 

might 
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might  have  been  received  by  any  or  either  of  the  De- 
fendants, from  the  time  when  the  Plaintiff's  title  ac- 
<nned ;  whereas  if  the  admission  in  the  answer  had  been 
understood  as  the  Master  had  construed  it,  instead  of 
referring  to  the  receipts  of  the  other  Defendants,  the 
decree  ought  to  have  charged  this  Defendant  with  the 
-virhole.  If  that  were  the  right  construction,  all  that 
'C.he  Plaintiff  would  have  to  do,  would  be  to  ascertain 
che  yearly  amount  of  the  rents,  and  multiplying  them 
by  the  number  of  years  for  which  possession  was  ad- 
mitted, charge  the  accounting  party  with  the  total* 
The  exception  must  be  allowed. 
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Upon  the  point  raised  by  the  appeal,  his  Lordship 
said  he  should  direct  the  Registrar's  book  to  be  searched 
for  the  terms  of  the  decree  in  PuUeney  v.  Warren. 


The  Lord  Chancellor. 

This  was  a  case  of  adverse  possession,  the  Defendant 
who  is  sought  to  be  charged,  having  an  apparent  title, 
which,  however,  was  defeated  by  an  equitable  settle- 
ment, under  which  the  Plaintiff  took  an  estate  tail  in 
the  property  in  question.  The  result  has  been,  that 
though  the  Defendant  purchased  and  paid  for  the  estate, 
a  jury  has  found  that  he  took  it  with  notice  of  the 
settlement ;  and  he  has  consequently  lost  the  benefit  of 
his  purchase.  There  are  no  special  circumstances  in 
the  case,  beyond  the  fact  of  the  Defendant  having  pur- 
chased with  notice. 


June  24. 


The  question  then  is,  whether  it  is  consistent  with 
the  practice,  that  the  decree  should  charge  the  De- 
fendant with  the  rents  and  profits  which  might  have 
been  received  without  his  default  or  neglect.  The  in- 
troduction of  these  words  at  once  struck  me  as  unusual ; 

K  k  2  and 
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and  I  have  ascertained  on  inquiry  that  no  precedent  for 
it  can  be  found,  this  being  neither  the  case  of  a  inort« 
gagee  in  possession,  nor  of  a  trustee  against  whom  a 
special  breach  of  trust  is  charged.     With  this  view,  1 
was  desirous  of  ascertaining  the  terms  of  the  decree  in 
PtiUeney  v.  Warren^  and  I  directed  a  search  to  be  made 
in  the  Registrar's  book ;  but,  on  inquiry,  it  appears  that 
the  decree  in  that  case  was  never  drawn  up. 


Under  these  circumstances,  no  case  being  cited  in 
support  of  such  a  decree,  and  all  the  precedents  and  the 
practice  being  against  it,  I  cannot  permit  the  decree  to 
stand. 

I  am  further  of  opinion  that  a  clause  should  be  in- 
serted empowering  the  Master  to  make  just  allowances: 
in  short  the  decree  must  be  such  a  decree,  and  in  such 
a  form,  as  is  usual  in  a  case  where  there  are  no  special 
circumstances. 


It  is  clear  that,  in  point  of  form,  I  can  make  no  order 
upon  the  exception,  the  decree  on  which  the  report  was 
founded  having  been  so  materially  varied,  that  it  can  no 
longer  be  considered  as  the  same  decree  upon  which  the 
Master  has  proceeded ;  but  it  may  save  future  discus- 
sion and  exception  that  the  matter  has  been  now 
brought  before  me,  and  that  I  have  expressed  an 
opinion  upon  it. 


CASES  IN  CHANCERY.  487 

1837- 


LLOYD  V.  MASON.  July  19. 


^TT^JHE  Plaintiff,  in  right  of  his  wife,  was  entitled  to  a  The  Court 

share  of  the  proceeds  of  a  real  estate,  which,  sub-  interlocutory 

ject  to  a  life  interest,  had  been  devised  upon  trust  to  be  order  before 

sold,  and  the  proceeds  divided  among  a  number  of  per-  charge  a  paky 


One  of  the  Defendants,  Campbell,  who  was  also  ^^^  '^  'y^ 

'  ...         session  of  an 

entitled  to  a  share  of  the  same  proceeds,  in  his  wife's  estate,  and 
right,  and  who  claimed  several  other  shares,  as  repre-  ordered  to 
sen  ting  other  parties,  got  into  possession  of  part  of  the  pay  an  occu- 
during  the  lifetime  of  the  tenant  for  life.     The  ^^g  receiver 


ceiver. 


tenant  for  life  died  in  the  year  1831,  and  in  the  month  with  the 

amount  of 
of  November  1884-,  the  present  bill  was  filed,  praying  a  such  rent  for 

sale  and  distribution  of  the  proceeds  of  the  estate,  and  *"y  pcnod 
an    account  of  the  rents  received  by  Campbell  since  the  the  date  of 
de^th  of  the  tenant  for  life.  '^^^^l  ^^t 

and  appoint- 

Upon  the  coming  in  of  Campbell's  answer,  the  Vice-  ^ J, 
Chancellor,  on  the  18th  of  Maj/  1885,  made  an  inter- 
locutory order,  founded  on  the  admission  of  possession 
contained  in  bb  answer.     By  this  order,  the  Master  was 
direc^ted  to  fix  a  proper  sum  to  be  paid  annually  by  way 
of  occupation  rent,  in  respect  of  the  premises  in  the 
oc:cupation   of  the   Defendant   Campbells   and   it  was 
ordered  that  what  the  Master  should  certify  to  be  a 
proper  rent,  should  be  paid  by  Cam2>btllj  half-yearly,  to 
the  receiver  to  be  appointed ;  and  it  was  further  ordered, 
that  the  Master  should  appoint  a  proper  person  to  be 
receiver  of  the  rents  and  profits  of  the  estate. 

The  Master  having  reported  that  he  had  appointed 
a  receiver,  and  that  100/.  per  annum  was  a  proper  sum 
to  be  paid  by  Campbell,  by  way  of  occupation  rent,  for 

that 
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that  part  of  the  property  of  which  he  was  in  the  occupa- 
tion>  the  Plaintiff  obtained  an  order,  at  the  Rolls,  that 
Campbell  should  pay  into  Court  the  sum  of  5O0/., 
being  five  years  occupation  rent,  calculated  from  the 
decease  of  the  tenant  for  life  to  the  25th  of  December 
last 


Mr,  Skarpej  on  behalf  of  the  Defendant  Campbell^ 
now  moved  that  the  order  made  at  the  Rolls  might  be 
discharged.  He  submitted  that,  until  an  occupation 
rent  was  fixed  by  the  Master,  Campbell  could  not  be 
considered  or  dealt  with  as  a  tenant  of  the  estate,  in 
which  character  alone  he  was  to  be  charged  with  the 
rent ;  and,  as  a  tenant,  he  could  only  be  liable  for  rent 
accrued  after  his  tenancy  commenced. 

Mr.  Rogers,  cofitrd. 


The  Lord  Chancellor  said  the  order  appealed  from 
was  erroneous,  inasmuch  as,  before  the  hearing,  it  di- 
rected a.  party  who  was  in  possession  as  equitable  owner 
of  a  share  of  the  property,  to  pay  an  occupation  rent  for 
a  period  antecedent  to  the  order  for  fixing  the  occupa- 
tion rent  and  appointing  a  receiver.     The  latter  order 
was  the  origin  of  his  tenancy;  and  consequently  bis 
liability  to  rent  could  only  commence  as  from  that  date. 
The  character  of  his  previous  possession,  and  the  mode 
in  which  he  was  to  be  charged  in  respect  of  it,  were 
mutters  to  be  considered  and  dealt  with  at  the  hearing. 
The  order  must  therefore  be  varied  to  that  extent,  and 
the  direction  for  payment  be  confined  to  the  rent  which 
had  accrued  subsequently. 
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OF 
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ARGUED  AND  DETERMINED  jg^^ 


IN  THE 

HIGH  COURT  OF  CHANCERY, 


DOBREE  V.  SCHRODER.  iss7. 

Feb.  1 1. 
March  3, 

C\T^  the  Sd  of  November  1831,  a  ship  called  the  Julie,  gy  ^y^^  ^^^ 

^^  was  run  down  and  sunk  by  a  steam  vessel  called  53  6^.3. 
I.     T-      1    r-ui     Ti  0.159.  the 

the  Lord  of  the  Isles.  liability  of  a 

shipowner  for 
damage  done 
Two  actions  for  damages  were  then  brought  against  by  his  ship, 

the  owners  of  the  Lord  of  the  Isles;  one  by  the  owners  fouj^^op  p*[. 
of  the  Julie,  and  another  by  the  owners  of  the  cargo  vity,  toan- 
wbich  she  had  on  board  at  the  time  of  the  accidents    In  limited  to  the 
both  actions,  verdicts  and  judgments  were  recovered  by  ▼ajueofthe 
the  Plaintiffs  at  law,  viz.  in  the  former,  for  2200/. ;  and  damage,  and 

in  the  latter,  for  8568/.     The  owners  of  the  Lord  of  the  ^^^  ^PP"*""  , 

•^  tenances  and 

hies  then  filed  the  present  bill,  against  the  Plaintiffs  in  freight : 
those  actions,  for  the  purpose  of  obtaining  the  benefit  of  the  value  o? 
;he  act  53  G.  8.  c.  159.,  by  limiting  the  extent  of  their  the  ship  doing 
lability  to  the  value  of  the  Lord  of  the  Isles,  and  of  the  the  priceat " 

freight  ^^ich  she 
°       could  be  sold; 
md  that  price  roust  be  ascertained,  not  by  making  deductions  from  her  cost  price, 
>rq>orUoned  to  her  age,  but  by  a  valuation  and  appraisement. 
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freight  of  the  voyage  which  was  in  the  course  of 
cution  at  the  time  of  the  accident. 


The  Vice-Chancellor,  upon  the  motion  of  the 
fendants  in  equity,  referred  it  to  the  Master  to  enqiMii^ 
what  was  the  value  of  the  Lord  of  the  Islesy  and  Jxer 
appurtenances    and   freight,  on    the   Sd   of  Novem^ 
1831.  {a) 

The  Master,  by  his  report,  found,  that  the  value  of  the 
Lord  of  the  IsleSy  on  that  day,  was  the  sum  of  10,500/.: 
but  it  appeared,  by  a  memorandum  made  by  him,  that 
the  principle^  upon  which  he  proceeded,  in  estimatiog 
that  value,  was,  to  ascertain  the  value,  supposing  the 
Lord  of  the  Isles  to  have  been  run  down  and  sunk  by 
another  ship  on  the  3d  of  November  1831,  and  an  action 
to  have  been  brought,  by  the  owners,  for  damages  for 
the  loss  of  their  ship ;  and  that  he  had  endeavoured  to 
satisfy  his  mind,  as  to  what  a  jury  would,  upon  the  trial 
of  such  an  action,  have  given  as  the  value  of  the  vessel; 
and  that,  upon  the  examination  of  the  evidence,  he  had 
made  up  his  mind  to  fix  the  value  at  the  sum  already 
stated.    The  Master  then  stated  the  evidence  upon  which 
he  chiefly  proceeded  ;  which  was  that  of  persons  who 
had  inspected  the  Lord  of  the  Isles  in  the  month  oijtdjf 
1833,  and  who  estimated  her  value  by  reference  to  her 
condition  at  that  time,  and  to  her  original  cost,  and  to 
her  age  at  the  time  of  the  accident 

The  PlaintiflFs  excepted  to  the  Master's  report ;  but  be- 
fore the  exceptions  could  be  heard,  the  Defendants  moved, 
before  the  Vice-Chancellor,  that  the  Plaintiffs  might  be 
ordered  to  pay  into  Court  such  a  sum  as  would,  when 
added  to  the  sum  already  paid  in  by  them,  amount  to 

the 
(a)  See  C  Sim.  291.  where  the  case  is  more  fully  stated. 
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the  value  of  the  Lord  of  the  Isles,  as  found  by  the  Master. 
The  Vice- Chancellor  having  refused  this  motion  with 
costs,  the  Defendants  gave  a  notice  of  motion  before  the 
Lord  Chancellor,  by  way  of  appeal  from  his  Honor's 
decision ;  and  it  was  then  arranged,  that  the  exceptions 
should  come  on  to  be  heard  before  the  Lord  Chancellor, 
and  that  the  motion  should  stand  over  until  the  excep- 
tions should  have  been  disposed  of. 

The  exceptions  now  came  on  to  be  argued. 

The  argument  turned  upon  the  question,  whether  the 
value  of  the  Ix)rd  qfthelslesy  at  the  time  of  the  accident, 
was  to  be  ascertained  by  taking  the  cost  price,  and  then 
making  deductions  from  that  price,  for  wear  and  tear, 
calculated  at  certain  rates,  or  by  evidence  as  to  the 
price  at  which  she  could  have  been  sold  in  the  market 
at  that  time. 

The  Solicitor^General  and  Mr.  J.  RusseU  appeared  in 
support  of  the  exceptions. 
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Sir  W.  Hornej  Mr.  JVigram,  and  Mr.  Teedj  in  support 
of  the  Master's  report,  argued,  that  the  Lord  of  the  Isles 
must  be  considered  to  have  been  worth,  when  new,  what- 
ever she  might  have  cost ;  and  that,  if  a  different  mode 
of  estimating  her  value  were  adopted,  it  would  be  neces- 
sary to  suppose  that  every  body  gives  more  than  its 
worth  for  every  thing  he  buys.  Supposing  this  vessel 
bad  been  run  down  on  the  very  day  on  which  she  was 
launched,  would  it  not  be  fair  to  say  that  her  value  was 
ber  cost  price ;  unless  some  gross  overcharge  in  the  price 
x)uld  be  proved  ?  She  must  be  deemed  to  have  con- 
iuued  to  be  worth  her  cost  price,  except  to  the  extent 
:o  which  it  can  be  calculated  that  she  would  have  dete- 
riorated 
LI  2 
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1 8S7.        riorated  by  age,     Wilson  v.  Dickson  {a) ;  Gale  ▼. 
rie  (J). 


DuBaES 

tr. 
SCHEOOEE. 


The  Lord  Chancellor. 

Tlie  Master  has  taken  an  erroneous  view  of  the  matt^^^ 
referred  to  him. 


The  object  of  the  act  of  parliament  was  to  provide  th 
the  owners  of  the  vessel  should  not  be  liable,  beyond 
value  of  the  property  engaged  in  the  adventure  at  the  tii 
at  which  the  accident  happened,  that  is,  the  value  whicrli 
the  property  occasioning  the  loss  or  injury  was  capal>l^ 
of  producing.      In    the   common   acceptation   of  tb^ 
term,  the  value  is  the  price  which  the  property  woald 
fetch  :  and  so  it  has  been  considered,  in  the  only  WfO 
cases   to  which   my   attention   has   been    drawn.     I^ 
Gale  v.  Laurie  {c),  the  ship  was  in  the  first  instanc?^ 
the  subject  of  a  valuation  in  the  Court  of  Admiralty  > 
and  the  case  states  that  "  thereupon  the  Dundee^  h^^ 
tackle,  apparel,  and  furniture,  were  valued  and  appraise 
at  the  sum  of  2685/.,  and  the  fishing  stores  at  the  sis 
of  2236/."    It  is  quite  clear  that  the  ship,  there,  was  tl^^ 
subject  of  valuation  and  appraisement,  not  of  calculi" 
tion  and  deduction.     That  case  is  only  material  so 
as  it  shews  that  the  ship  was  the  subject  of  valuati^ 
and   appraisement      In    Wilson   v.   Dickson  {d)^    K^^* 
Justice  Bayley  says,    "  It  has  been  argued,  that  ti 
owners  of  the  cargo  trusted  the  owners  of  the  ship 
the  amount  of  the  value  of  the  ship  before  she  sail< 
and  that  therefore  they  ought  to  continue  liable  to  th  ^^ 
extent;  but  it  must  be  recollected,  that  their  respon^^"* 
bility  is  limited  also  in  like  manner  in  the  case  of  dar^^ 
age  done  to  any  other  ship  by  collision,  &c. ;  and     ^ 

beir*^ 


(fl)  5tB.^  Aid.  2. 

(6)  sB.^c.ise. 
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being  obvious  that  this  argument  could  only  apply  to 
the  one  class  of  cases  and  not  to  the  other,  both  being 
Included  in  the  same  clause^  it  follows  that  the  argument 
is  not  entitled  to  any  weight.     Upon  the  whole,  there- 
fore, it  seems  to  me  that  the  words,  *  the  value  of  his 
or  their  ship  or  vessel,*  must,  unless  there  are  some  other 
words  to  control  them,  mean  the  existing  value  at  the 
time  when  the  loss  takes  place :  the  mode  of  ascertain- 
ing that  value  is  a  matter  of  evidence,  and  may  pos- 
sibly be  attended  with  some  degree  of  difficulty.     If  the 
ship  ultimately  arrive,  by  ascertaining  her  then  value, 
you  may  easily  find  the  value  at  the  time  of  the  loss ; 
in  other  cases,  when  the  exact  time  of  the  happening  of 
the  injury  is  uncertain,  the  Plaintiff  may  launch  a  primd 
facie  case,  by  shewing  the  value  at  the  time  of  sailing, 
leaving  it  to  the  opposite  party  to  shew  what  deterio- 
ration had  taken  place.     That,  however,  is  mere  mat- 
ter of  evidence,  and  no  positive  rule  can  be  laid  down 
upon  the  subject;  and  possibly  (I  only  say  possibly) 
the  legislature,  from  motives  of  policy,  might  think  that 
persons  who  had  embarked  their  property  in  shipping, 
should,  on  giving  up  all  they  had  ventured  in  a  par- 
ticular voyage,  be  relieved  from  any  further  responsi- 
bility." 
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It  is  quite  clear  that  it  never  occurred  to  Mr.  Justice 
Bayley  that  there  was  any  other  mode  than  that  of 
ascertaining  the  value  of  the  ship  at  the  time  at  which 
the  loss  or  accident  happened.  If  it  had  occurred  to 
him,  that  the  proper  mode  of  ascertaining  the  value  was 
to  take  the  original  cost,  and  then  to  make  certain 
regular  deductions,  the  difficulty  he  supposes  would 
never  have  arisen,  and  it  could  not  have  been  neces- 
sary for  him  to  point  out  a  mode  of  avoiding  it.  It 
would  have  only  been  necessary  to  get  the  bills  of  the 
tradesmen  by  whom  the  ship  had  been  built  and^fitted 

Lis  up ; 
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17. 

BCHRODEB. 


up;  and,  having  ascertained  the  aggregate  amount  of 
those  bills,  to  have  made  certain  deductions,  in  pro- 
portion to  the  ship's  age* 

That  a  valuation  and  appraisement  is  the  proper 
mode  of  ascertaining  the  value  of  the  ship,  is  clearly  the 
meaning  of  th^  act;  and  such  it  has  been  considered  to 
be  in  the  two  cases  to  which  I  have  alluded.  The 
other  mode  has  this  objection ;  that  it  never  can  be 
applied  with  certainty  to  any  two  cases.  In  one  case, 
a  ship  may  have  been  purchased  advantageously  and 
employed  disadvantageously ;  in  the  other,  it  may  have 
been  obtained  disadvantageously,  and  employed  advan- 
tageously. There  would  be  no  two  cases  of  estimating 
the  value  which  could  both  be  depended  upon :  and 
besides,  such  a  mode  of  ascertaining  the  value  would  be 
contrary  to  the  meaning  and  intention  of  the  legislature, 
and  to  the  construction  which  has  been  put  upon  the 
act.  It  is  clear,  therefore,  that  the  Master  has  gone 
upon  a  wrong  principle. 
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HORLOCK  V,  SMITH.  April 2o,2u 

HORLOCK  V.  BENNETT, 

HORLOCK  V.  PRIESTLEY. 

PRIESTLEY  V.  HORLOCK. 

YARDE  w.  BURFORD. 

YARDE  V.  PRIESTLEY. 

LLIAM  YE  MS,  one  of  the  Defendants  in  the  If  a  client, 
four  first  mentioned  causes,  employed  Benjamin  l^\^  solicitor's 
Goode  and  Philip  Goode^  as  his  attornies  and  solicitors,  WH  of  costs, 
from  the  year  1818,  downwards,  in  the  recovery  of  the  pressure  or 
arrears  of  a  certain  annuity,  and,  subsequently,  as  his  fluence'wishcs 
solicitors  in  the  four  first  above-mentioned  causes.    The  afterwards  to 
annuity  was  charged  upon  the  lands  which  were  in  J,g  ^^^^^  ^^^^ 

question  in  all  the  above  mentioned  causes.     Yerns  died,  >"  hi«  petition, 

1  1       n  o  T  11       *"^  prove  by 

intestate,  m  the  month  of  September  1833;  and  on  the  evidence,  that 

12th  of  Oaober  1833,  Mary  Elizabeth  Thomas,  wife  of  *^e  *""  «/>"" 

John  William  Thomas,  and  Anne  Yems,  obtained  letters  grossly  im- 

of  administration  to  his  effects;  and  they  were  made  De-  ^jj^?!^,  ^g 

fendants  to  the  two  last  above-mentioned  causes,  which  furni!ih  evi- 

/.        .  dence  of 

were  causes  of  revivor.  fraud .  g^d  the 

petition  must 
point  out  the 
Tfurmas  and  wife,  and  Anne  Yems  now  presented  a  particular 

petition  to  have  Messrs.  Goode's  bills  of  costs  taxed.         items  to  which 
^  that  descrip- 

tion  applies, 

The  petition  stated  that  in  the  course  of  the  year  ^^^^^J  ^^^^  ^ 

1835,  Messrs.  Harris  and  Bye^  the  petitioners'  solicitors,  proved  by 

1      evidence  to 
made  answer  the 
description^ 
An  allegation  that  a  solicitor  has  received  monies  on  account  of  his  client,  for 
which  credit  has  not  been  given  in  the  settlement  of  a  bill  of  costs,  is  not  sufficiient, 
although  supported  by  evidence,  to  warrant  an  order  for  the  taxation  of  the  bill. 

Principles  of  the  Court  with  respect  to  the  taxation  of  a  solicitor's  bill  afver 
payment. 

LI  « 
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HORLOCK 
V, 

Smitu. 


made  several  applications,  on  their  behalf,  to  Messrs* 
Goode^  for  the  delivery  of  a  bill  of  costs  for  business  done 
by  Messrs.  Goode  for  William  Yems ;  in  consequence  of 
which,  Messrs.  Goodcy  in  the  month  oi  April  1835,  de- 
livered to  the  petitioners'  solicitors  a  bill  of  costs  in  the 
four  first  above-mentioned  causes,  and  relating  to  the 
recovery  of  the  arrears  of  the  annuity,  to  the  amount  of 
792/.  45.  8d.;  and  afterwards  delivered  to  the  petitioners^ 
solicitors,  another  bill  of  costs,  amounting  to  23/1  1 9&  4(2.; 
and  that  the  petitioner  John  JV,  Thomas  and  Mr.  Harris^ 
on  the  25th  of  May  1835,  attended  on  Messrs.  Goode^ 
to   settle  the  bills,    when   Messrs.   Goode  produced  a 
paper,   purporting  to  shew  the  result  of  the  accounts 
between   IF.    Yems  and  themselves,  inclusive  of  their 
bills  of  costs,  in  the  following  words,  viz. 


J9.  and  P.  Goode  in  account  with  Mr.  JrUliam  Yems, 


Drs. 

Per  Contra. 

Cfs. 

1824. 

£   s. 

d. 

1820. 

£   s,   d. 

2ie^ll. 

To  cash  received   of 

March  8. 

By  cash  lent  you 

70    0    0 

you  on  account     -     70    0 

0 

Interest  thereon  from 

June  SO* 

To  Ditto         -        -  100     0 

0 

this  day  to  the  11th 

1825. 

May  1 824,  four  years 

Nov,  7. 

To   Ditto  (a  note  at 

and  sixty-two  days 

14  11  10 

two  months)          -  250     0 

0 

By  amount  of  our  bill 

To  cash  to  balance   -  510  14 

10 

/ 

1824^ 
Feb,  25. 

28. 

1825. 

delivered  4th  May  (a) 
1835 

By  moiety  of  expenses 
of  journey  to  Windsor 

By  Do.  of  first  journey 
to  Northampton 

792    4    8 

2    2    6 
16  10   0 

^r                • 

July  11. 

By  Do.  of  second  Do. 
By  amount  of  subse- 

11    6   6 

X                                                     r 

quent    bill    against 
Mr.  Yems    and  his 
representatives 

a 

23  19    4 

930  14 

10 

930  14  10 

The 


(a)  This  was  obviously  a  mistake  for  April, 


CASES  IN  CHANCERY. 


4d7 


The  petition  then  went  on  to  state  that  Thomas  there- 
upon paid  to  Messrs.  Goode  the  sum  of  510/.  \^s.  lOd.^ 
the  balance  of  the  account,  and  required  to  have  delivered 
to  him  all  papers  and  documents  in  the  possession  of 
Messrs.  Goode  belonging  to  JV,  Yems ;  whereupon 
Messrs.  Goode  delivered  to  the  petitioners'  solicitors 
some  of  such  papers,  and  promised  to  deliver  over  the  re* 
mainder  in  a  short  time;  that  Messrs.  Goode,  afterwards, 
in  the  month  of  October  1835,  delivered  to  Messrs. 
Harris  and  Mi/e  some  of  those  papers,  after  many  im- 
portunate applications;  but  that  they  still  retained  in 
their  hands  many  of  such  papers  and  documents,  re- 
ceived and  prepared  in  the  above-mentioned  causes^ 
which  belonged  to  the  petitioners,  and  for  which  the 
petitioners  had  been  charged  in  the  bills  of  costs. 


1837. 


Hoai«ocK 

V. 

Smith. 


The  petition  alleged,  that  the  petitioners  were  unable 
to  ascertain  the  reasonableness  and  propriety  of  the 
charges  comprised  in  the  bills  of  costs  until  they  had 
examined  the  papers  so  received  from  Messrs.  Goode  ; 
and  that  the  bills  of  costs  contained  many  charges  which 
were  unreasonable  and  exorbitant  in  amount,  and  many 
other  charges  which  ought  not  to  be  contained  therein^ 
and  which  would  be  wholly  disallowed  on  taxation,  and 
also  several  charges  for  basiness  which  was  not  done  for 
or  on  behalf  of  fV,  Yems,  and  which  purported  to  have 
been  done  on  behalf  of  other  persons;  and  that  the  bills  of 
costs  also  contained  many  charges  for  business  and  jour«* 
neys  which  ought  not  to  have  been  done  or  taken ;  and,  in 
particular,  for  journeys,  time,  and  attendance  in  or  about 
the  trial  of  an  action  of  Doe  on  the  demise  of  Priestley  v. 
CalUmay,  at  the  assizes  at  Northampton :  and  that  Messrs. 
Goode  had  not  produced  any  vouchers  or  accounts  of 
the  application  of  certain  sums  of  fnoney  which  they  had 
or  ought,  and  which  it  appeared,  by  the  bills  of  costs, 
they  had,  or  ought  to  have  received,  on  account  of,  and 

to 
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to  have  paid  to,  or  carried  to  the  credit  of  W.  Yem  or 
the  petitioners;  and  that,  if  the  bills  of  costs  were  taxed, 
and  credit  allowed  for  the  sums  of  money  received,  or 
which  ought  to  have  been  received,  by  Messrs.  Goode^ 
on  behalf  of  W,  Yems^  tliere  would  be  a  considerable 
sum  of  money  due  from  Messrs.  Qoode  to  the  ped- 
tioners. 


The  petition  prayed  the  taxation  of  the  bills,  and  the 
production  of  all  papers  in  Messrs.  Goode^s  possession 
relating '  to  the  bills,  and  an  account  of  all  sums  re- 
ceived by  Messrs.  Goode  on  account  of  Yems^  and  from 
the  petitioners,  in  relation  to  or  in  the  course  of  the 
business  done  by  them,  and  on  account  of  the  bills;  and 
that  Messrs.  Goode  might  refund  whatever  might  ap- 
pear to  have  been  overpaid  to  them,  and  that  they 
might  deliver  up  to  the  petitioners,  on  oath,  all  papers 
in  their  custody  or  power,  belonging  to  the  petitioners. 

The  petition  was  presented  on  the  23d  of  Jtdy  1836. 
The  allegations  which  have  been  already  quoted  from  it 
were  supported  by  the  affidavit  of  Mr.  HatriSy  filed  on 
on  the  27th  of  Jidy  1836,  in  which  he  also  stated  that 
at  the  meeting  before  mentioned,  at  which  the  bills  were 
settled,  the  petitioner,  John  JV.  Thomas^  requested 
explanation  concerning  the  sum  of  70/.  alleged  to  have 
been  borrowed  by  Yems  of  Messrs.  Goode,  and  required 
the  memorandum  given  by  Yems  to  Messrs.  Goode  to 
be  handed  over,  which  Mr.  P.  Goode  then  declined  to 
do,  and  retained  it  until  the  month  of  Octof>er  1885; 
and  that,  being  in  immediate  want  of  the  papers  for  the 
purpose  of  the  suits,  Johi  TV.  Thomas  paid  Messrs. 
Goode  the  sum  of  510/.  14-5.  10^.,  being  the  balance  of 
the  account.  The  deponent  further  stated,  that  he  bad 
delayed  proceeding  to  a  taxation  of  the  bills,  in  the  ex- 
pectation of  receiving  from  Messrs.  Goode  the  papers 

still 
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still  remaining  in  their  hands;  that  on  the  23d  of 
Majf  1836,  he  received  a  communication  from  Messrs. 
Goode  requiring  him  to  point  out  the  particular  papers 
not  delivered  over ;  that,  in  consequence  of  that  com- 
munication, he  caused  a  list  of  such  papers  to  be 
prepared  and  sent  to  Messrs.  Goode  $  that  on  the 
21st  of  Jvly  1836,  Mr.  Philip  Goo^fe  ^requested  of  the 
deponent  further  time  for  the  delivery  of  the  last- 
mentioned  papers ;  that  on  the  following  day  (viz.  the 
22d  o(  July  1836),  Messrs.  Harris  and  Rye  wrote  to 
Messrs.  Goode  a  letter,  stating  that  they  had  been  in- 
structed to  procure  a  taxation  of  Messrs.  Goode^s  bill  of 
costs,  and  proposing  that,  if  Messrs.  Goode  would  con- 
sent to  an  order  for  taxation,  time  should  be  given  to 
them  until  the  1st  of  October  then  next,  to  deliver  over 
the  papers  remaining  in  their  hands,  and  asking  for  an 
answer  before  noon  of  the  next  day ;  and  that,  on  the 
23d  of  July  1836,  Messrs.  Goode  wrote  to  Messrs. 
Harris  and  Mye  in  the  following  terms :  —  "  Gentle- 
men, —  If,  after  the  time  that  has  elapsed  since  our  bill 
against  the  late  Mr.  Yems  was  delivered,  and  paid  by 
bis  representatives,  and  after  a  suggestion  that  it  would 
have  been  more  agreeable  that  it  should  have  been  taxed 
in  the  first  instance,  if  so  intended,  you  now  see  cause 
for  taxation,  let  the  same  be  disposed  of  by  our  respec- 
tive clerks  in  court,  on  the  commencement  of  business 
in  the  ensuing  term,  which  will  be  sooner  than  the 
same  object  can  be  gained  by  any  other  course.  We 
make  this  suggestion  (if  not  acceded  to)  without  pre- 
judice.    We  are,  &c.,  B.  and  P.  Goode,*' 


The  deponent  further  stated,  that  in  answer  to  the  last 
letter,  Messrs.  Harris  and  Rye  wrote  to  Messrs.  Goode, 
on  the  25th  of  July  1836,  informing  them  that,  not 
having  received  any  reply  to  their  letter  of  the  22d  in- 
stant, at  the  time  they  requested,  they  had  been  under 

the 
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1837.  the  necessity  of  presenting  the  petition,  and  now  foN 
warded  them  copies  of  it;  and  saying,  that  if  Messrs. 
Goode  thought  fit  to  consent  to  an  order,  Messrs.  Hanii 
and  Rye  had  no  objection  that  the  taxation  should  stand 
over  until  the  ensuing  term ;  and  adding,  that  the  delay 
in  proceeding  to  a  taxation  had  been  wholly  occasioned 
by  Messrs.  Goofi^e  withholding  from  the  petitioners  those 
letters  and  papers  to  which  they  were  entitled. 

The  affidavit  of  Mr.  Philip  Goode,  filed  on  the  4ih 
of  August  18S6,  stated,  that  the  bill  for  792/.  4^.  Sd^ 
which  was  delivered  on  the  4th  of  April  18S5,  was  for 
business  done  for  fV.  Yems  between  the  years  1818  and 
1833;  and  that  the  subsequent  bill  of  costs  for  23/.  1^5. 4id^ 
delivered  on  the  23d  of  Mat/  1835,  was  for  business 
done,  partly  for  Yems,  and  partly  for  his  personal  repre- 
sentatives ;  and  that  the  statement  of  his  own   and  bis 
partner's  cash  account  with   Yems,  already  mentioned, 
was  sent  together  with  the  last-mentioned  bill  of  costs ; 
and  that,  upon  the  balance  of  510/.  145.  10^^.  being  paid, 
he  delivered  over  to  Mr.  Hatris  every  material  paper  in 
the  suits  in  equity,  retaining  such  only  as  appeared  to 
him  necessary  for  the  purpose  of  conducting  the  same 
for  a  Defendant  named  Thomas  Gaze,  for  whom  he  and 
his  partner  then  and  still  continued  to  be  concerned  in 
these  suits ;  but  that  the  deponent  had  not  caused  the 
papers  relative  to  the  business  of  the  annuity,  trans- 
acted so  long  ago  as  the  years  1818  and  1819,  to  be 
looked  out,  as  they  did  not  appear  to  the  deponent  to 
be  material. 

The  deponent  further  stated,  that  in  the  month  of 
May  1836,  Messrs.  Harris  and  Rye  applied  to  Messrs. 
Goode  for  the  delivery  of  certain  letters  relating  to 
the  business  of  the  suits,  submitting  that  they  were 
entitled  to  all  the  correspondence  that  had  taken  place 

during 
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during  the  progress  of  the  business ;  but  that  the  depo- 
nent, Mr.  P.  Goode^  on  the  20th  of  May  1836,  wrote  to 
Messrs.  Harris  and  Rye  a  letter,  of  which  the  following  is 
an  extract:  —  "  Allow  me,  in  reply  to  your  letter  of  the 
,11th  inst,  to  refer  you  to  ours  of  the  27th  Odober  last, 
wherein  we  communicated  to  you  that  such  papers  as  we 
retained  were  so  retained  for  the  protection  of  the  trustee 
(Mr.  Gaze) ;  but  should  you  consider  the  same  contained 
anything  essential  to  the  interests  of  your  clients,  the 
same  should  be  made  available  as  you  might  suggest : 
and  this  I  repeat.  If  you,  however,  mean  to  insist 
upon  your  right  to  letters,  I  submit  you  are  not  en- 
titled to  the  possession  of  them  under  any  circumstances, 
and  more  especially  as  proceedings  are  still  pending, 
and  we  remain  concerned  for  a  party  in  the  cause. 
At  the  same  time,  any  of  the  correspondence  that  you 
require  to  be  produced,  for  any  necessary  purpose  in 
the  cause,  shall  be  produced ;  and  any  explanation  you 
may  require  I  shall  at  all  times  be  ready  to  render. 
The  papers  I  presume  you  refer  to  as  not  having  been 
received,  are  those  referred  to  in  our  letter,  and  com- 
prised in  the  schedule  of  papers  previously  handed 
over  to  you."  The  deponent  added,  that  Mr.  Harris 
afterwards  inspected  some  of  these  letters  at  the  de- 
ponent's office,  and  was  furnished  with  copies  of  them 
by  the  deponent. 


IfiST. 


The  affidavit  further  stated,  that  the  business  alleged 
in  the  petition  to  have  been  done  for  other  persons,  and 
which  was  of  trifling  amount,  was  so  done  for  the  late 
PlaintiflF  Johi  Horlock^  and  was  charged  for  in  the  bill 
of  costs,  in  conformity  with  an  understanding  between 
Horlock  and  Yems ;  and  that  the  journeys,  time,  and 
attendances,  in  and  about  the  trial  of  the  action  Doe  on 
the  demise  of  Priestley  v.  Callaway^  at  the  assizes  at  North'- 
ampton,  charged  for  in  the  bill  of  costs,  were  rendered 
necessary  by  an  order  of  the  Court  of  Chancery,  by  which 

Horlock 
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Horlock  and  Yems  were  made  to  undertake  to  appear  on 
the  trial,  and  to  give  facility  to  it;  and  that  the  journeys 
taken  by  the  deponent  to  Nori/iampioriy  upon  the  trial, 
and  charged  for  in  the  bill,  were  taken  at  the  express 
instance  and  request  of  Yems.     The  affidavit  went  on 
to  state,  that  the  levies  referred  to  in  the  bill  of  costs, 
and  all  other  monies  received  of  or  to  the  use  of  Yena^ 
and  for  which  credit  was  not  given  either  in  the  bill  of 
costs  or  in  the  cash  account,  to  the  best  of  the  knowledge 
and  belief  of  the  deponent,  were  duly  accounted  for  to 
Yems  in  his  lifetime ;   that  the  disbursements  connected 
with  the  business  done  and  charged  for  in  the  bill  of 
costs,  amounted  to  330/.  and  upwards;  and  that  the 
charges  in  the  bill  of  costs,  were,  in  the  judgment  and 
belief  of  the  deponent,  fair  and  reasonable,  and  such  as 
were  usuallv  made  between  solicitor  and  client ;  and  that 
he  believed  that  no  intimation  to  the  contrary  (except  a 
remark  by  Mr.  Harris  upon  the  necessity  of  attending 
the  trial  at  Northampton) ^  was  ever  given  to  him  before 
the  settlement  of  the  bill,  or  at  any  time  subsequendy, 
until  the  receipt  of  the  letter  from  Mr.  Harris^  of  the 
22d  of  Jidy  1836  :  but,  nevertheless,  that  the  deponent 
did,  on  the  occasion  of  discussing  the  propriety  of  deliver- 
ing up  certain  correspondence,  advert  to  the  bills  being 
taxed,  and  signified  that  it  would  be  desirable,   if  in- 
tended, that  such  taxation  should  take  place  before  the 
papers  yfere  delivered  over ;  but  that  Mr.  Harris  did  not 
then  intimate  any  intention  to  tax  the  bills. 


Another  affidavit,  sworn  by  Mr.  Harris,  and  filed  on 
the  22d  of  November  1836,  stated  that  he  verily  be- 
lieved that  threfe  particular  sums  of  money  mentioned 
in  the  bill  of  costs,  viz.  151/.  10s.  Sd.,  83/.  5s.  Srf.,  and 
15/.  135.6c/.,  had  been  levied  in  relation  to  Yems's  an- 
nuity, and  that  no  account,  voucher,  or  document  had 
been  produced,  shewing  that  those  sums  had  been  paid 
or  accounted  for  to  Yems  or  to  his  representatives ;  and 
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tbat  credit  for  those  sums  was  not  given  to  Yems  or  his 
representatives,  in  the  bill  of  costs,  or  in  the  cash  ac- 
count, or  in  any  other  account  or  document,  and  that 
the  deponent  believed  that  the  Messrs.  Goode  had  never 
accounted  for  those  sums  to  Yems*s  representatives,  and 
that  he  could  find  nothing  among  Yem^s  papers  to 
shew  that  they  had  accounted  for  them  to  Yems.  The 
deponent  added,  that  neither  of  the  Messrs.  Goo^^  sug- 
gested to  him  that  the  bills  should  be  taxed,  or  referred 
to  the  taxation  of  them,  before  the  23d  of  July  1836, 
except  that  P.  Goode^  in  resisting  an  application  made  by 
the  deponent,  on  behalf  of  the  petitioners,  to  one  of  the 
Judges  of  the  Court  of  King's  Bench,  for  the  delivery 
of  the  memorandum  for  70/.  given  by  Yems  to  Messrs. 
Goode^  and  of  certain  other  papers,  insisted  that  he  was 
entided  to  retain  the  memorandum  as  a  voucher,  in  case 
the  petitioners  should  require  his  accounts  to  be  inves* 
tigated.  It  appeared  from  a  subsequent  affidavit  of  Mr. 
Harris,  filed  on  the  23d  o(  November  1836,  that  he  had 
submitted  the  bill  of  costs  to  Mr.  Smith,  the  clerk  in 
Court,  who  acted  for  Yems's  representatives,  and  that 
the  clerk  in  Court  had  specified  various  items  which,  in 
his  opinion,  and  in  the  opinion  of  the  deponent,  would 
clearly  be  disallowed  upon  taxation. 


1837. 


Another  affidavit  by  Mr.  P.  Goode,  filed  on  the  20th 
of  December  1836,  stated  that  all  the  sums  of  money 
mentioned  in  the  bill  of  costs  as  having  been  received 
by  himself  or  his  partner  on  account  of  Yems,  were 
paid  over  or  accounted  for  to  Yems  in  his  lifetime ;  and, 
with  reference  to  the  sum  of  151/.  105.  Sd.,  one  of  the 
sums  in  question,  the  deponent  verified  the  stamped 
receipt  of  Yems  for  the  amount,  after  certain  deduc- 
tions, the  particulars  of  which  were  specified  on  the 
back  of  the  receipt ;  and,  with  respect  to  the  other  sums 
in  question,  he  deposed  that  those  sums  had  been  paid 

over 
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over  to  YemSf  together  with  an  additional  sum  of  lOlI.  U 
then  lent  to  Yems  by  Messrs.  Goode  for  the  purpose  of 
making  up  200/. ;  and  tlie  checque  for  the  latter  amount^ 
then  given  to  Yems^  was  verified,  and  was  sworn  to  ha?^ 
been  presented  by  him  or  on  his  behalf,  and  duly  paid, 
and  bore  ati  endorsement  specifying  the  particulars  which. 
made  up  the  sum  of  200/.,  and  also  an  endorsement  of 
Yem^s  name,  in  his  own  handwriting. 


Mr.  Harris's  affidavit  of  the  22d  of  November  1836, 
so  far  as  regarded  his  belief  that  certain  sums  had  not 
been  accounted  for  or  credited  by  Messrs.  Goode  to 
Yems^  was  supported  by  an  affidavit  of  the  petitioner 
J.  W.  Thomasj  filed  on  the  21st  oi  December  1836. 

The  trial  at  Northampton  was  ordered  by  the  Vice* 
Chancellor.  The  order,  by  the  terms  of  which  Yem 
was  made  to  undertake  to  appear  upon  the  trial  and 
to  facilitate  it,  was  pronounced  by  the  Court,  and  ap- 
peared upon  the  Registrar's  minute  book;  but  it  was 
never  drawn  up.     The  trial,  however,  took  place,  {a) 

On  the  24th  of  December  1836,  the  Master  of  the 
Rolls  made  an  order  for  the  taxation  of  the  bill  of  costs, 
in  the  common  form. 

Messrs.  Goode  now  appealed  from  his  Lordship's 
decision. 


The  Solicitor-General  and  Mr.  Stinton  in  support  of 
the  appeal. 

The  order  can  be  supported  neitlier  by  principle  nor 
by  authority.     The  bill  of  costs  was  paid  by  the  peti- 
tioners 

(a)  See  6  ^.  4*  C.  448. 
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lers  voluntarily^  and  in  the  presence  of  their -new        I8S7« 

icitor,  and  without  any  expression  of  dissatisfaction; 

I  the  payment  was  acquiesced  in  from  Mca/  ISSSj  to 

y  18S6.     It  is   said   now,   that  the   papers  which 

sssrs.  Goode  retained,  in  order  to  enable  them  to  carry 

the  suit  for  the  party  on  whose  behalf  they  continued 

De  concerned,  were  necessary  to  enable  the  petitioners 

Judge  of  the  reasonableness  of  the  charges;    but 

re  is  no  specific  suggestion  as  to  the  manner  in  which 

papers  were  material,  in  order  to  enable  the  peti* 
lers  to  discover  any  error  in  the  bill  or  in  the  accounts* 

the  decided  cases  prove  that,  to  justify  a  taxation 
or  payment,  there  must  be  improper  conduct  or 
ssure  on  the  part  of  the  solicitor,  or  grossly  im- 
per  items  upon  the  face  of  the  bill,  or  that  such 
ars  or  overcharges  as  amount  to  evidence  of  fraud 
Kt  be  distinctly  pointed  out  and  proved;  Draper^ 
zpany  v.  Davis  (fl),  Latigstctffe  v.  Taylor  (i),  PlendeV'- 
%  v.  Fraser  (c),  Clutton  v.  Pardon  {d\  Gretton  v. 
iume,  {e)  Nothing,  however,  can  be  more  vague  or 
eral  than  the  charges  made  by  the  petition ;  and  it 
lear,  from  Lord  JEWon's' observations  in  Plenderleath 
''raser.  that  the  circumstance  that  a  bill  mav  contain 
ly  items  that  would  be  disallowed  on  taxation,  is  not 
efficient  reason  why  it  should  be  taxed  after  payment, 

acquiescence  in  that  payment ;  still  less  can  it  be  a 
Lcient  reason,  when  the  party  paying  the  bill  has  had 
advice  of  another  solicitor  at  the  time,  who  has  ex- 
ned  the  bill,  and  been  present  at  its  payment;  and 
^  has  been  no  instance  of  a  taxation  having  been 
-  i*ed  after  a  payment  made  under  such  circumstances, 
^is  case,  however,  it  cannot  be  said  with  truth,  that 
Items  would  be  disallowed  on  taxation ;  and,  it  is  a 

principle 

lo)  2  Atk.  295.  (rf)  Turn,  «J-  Rust.  SOI. 

<A)  14  Vet.  262,  (e)  Ibid.  407. 

(c)  5  K.  4-  B.  174. 
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18S7.        principle  of  the  Court,  to  regard  the  rights  of  the  soli- 
citor as  well  as  those  of  the  client. 

The  charges  made  in  the  affidavits,  with  respect  t^ 
the  failure  to  give  credit  for  monies  received,  are  mer^ 
matters  of  account,  and  cannot  be  discussed  upon  ^ 
summary  petition  for  the  taxation  of  a  bill  ofcost^' 
The  petitioners  should  rather  have  filed  a  bill  to  sur-^ 
charge  and  falsify  Messrs.  Goode's  accounts ;  but,  at  al  ■ 
events,  those  charges  are  triumphantly  answered  by  tk 
production  of  the  receipt  and  the  checque. 

Mr.    Wigram  and  Mr.    Willcock^  in  support  of 
order. 

The  right  of  a  client  to  have  the  bill  of  costs  taxed  -^^ 
notwithstanding  payment,   may  rest,   either   upon  ib^^ 
fact  of  the  bill  containing  overcharges,  or  upon  the  cir— — 
cumstance  that  the  relation  between  the  parties  at  tb^^ 
time  is  such  as  to  prevent  the  payment  being  conclusiTe— — ■ 
Messrs.  Goode  do  not  say  that  they  are  not  now  in^ 
exactly  the  same  condition  with  respect  to  a  taxation  as-— 
that  in  which  they  were  before  the  payment ;  they  do 
not  say  that  they  have  lost  any  vouchers,  or  any  thing 
else.     The  only  difference  made  by  the  fact  of  payment 
is,  that  a  special  order  of  taxation  is  necessary,  instead    - 
of  the  common  order.    Payment  is  only  a  circumstance.    - 
Every  case  in  which  it  has  been  decided,  that  a  security 
taken  for  payment  of  costs  shall  stand  only  for  so  much  ^ 
as  is  properly  due,  is  an  authority  in  support  of  the-^ 
present  order.     In  The  Draper^  Company  v.  Davis  {a)y^ 
seventeen  years,  and,  in  another  case  before  Lord  Hard — ■ 
mckCi  twenty  years  had  elapsed  since  payment  (i),  anc 
yet  a  taxation  was  ordered.     It  is  tlrue,  that  in  a  case  ii 

whi( 

(a)  2  Atk.295.  ifi)  Seel  V.^  B.  127. 
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¥i^hich  an  action  for  the  amount  of  the  bill  had  been 
brought,  and  judgment  had  been  recovered,  a  subse- 
quent taxation  was  refused ;  but  the  ground  of  that 
refusal  was,  that  the  proper  time  for  taxing  the  bills  was 
the  time  at  which  the  action  was  brought,  {a) 

Uothing  that  has  happened  in  this  case,  since  the  bill 

of   costs  was  delivered,  has  deprived  the  petitioners  of 

the  right  to  a  taxation  ;  and,  if  they  were  entitled  to  have 

th  c  bill  taxed  the  day  after  it  was  delivered,  they  are  entitled 

^o     have  it  taxed  now.     This  is  clear,  from  Crossley  v. 

^'Gi^'ker  (i),  in  which  Sir  Thomas  Plumer  went  through 

^*   the  cases  upon* this  subject.     In  Waters  v.  Taylor  {c\ 

wfiich  now  awaits  your  Lordship's  judgment,  the  Vice- 

^*^ancelIor  ordered  a  taxation  seventeen  years  after  pay- 

'^^^nt,  upon  the  ground  that  there  had  been  a  pending 

"^■gation.    In  Howell  v.  Edmunds  {d)  the  same  principle 

^^s    laid  down  as  in  Crossley  v.  Parker.     In  Clutton  v. 

^^^^dcm  (e).  Lord  Eldon  says,  that  the  client  may  intimate 

tn^t   lie  pays  the  bill  without  prejudice  to  taxation;  and 

^'^**^'  there  may  be  cases  where,  without  one  word  being 

^^'^'^^^   he  would  have  a  right  to  have  the  bill  taxed. 

C  ^iVie  Lord  Chancellor. 

^re  the  party  gets  all  he  wants:  he  gets  all  his 

i:*s,  and  then  keeps  it  open  to  himself  (for  fifteen 

a  perhaps),  to  have  the  bill  taxed.    I  understand 

you  put  to  be  that  of  the  client  paying  the  bill 

e  purpose  of  getting  the  papers  which  will  enable 

have  the  bill  taxed,  without  saying  to  the  solicitor 

)  time,  that  he  means  to  have  the  bill  subsequently 

0 

The 

^  •    ^'i  J^Underlealhv.Fraser.sF. 
^    ^5*-  174. 
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(c)  See  p.  596,  infra. 

(d)  4RUSS.6T. 

(e)  Turn.  4rJRu$i.  50V 
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The  client  would  in  such  a  case  be  entitled  to  ^ 
order  for  taxation  if  nothing  has  in  the  meantime  ^ 
tered  the  position  of  the  parties*    Prim&  fade  the  \0^ 
session  of  the  papers  by  the  client  is  necessary  to  eDal>^ 
him  to  have  the  bill  taxed ;  but  in  this  case  it  is 
tincUy  sworn  that  the  examination  of  the  papers 
necessary  to  enable  the  petitioners  to  judge  whether 
bill  ought  to  be  taxed  or  not. 

[The  Lord  Chancellor. 

Lord  Eldon  has  laid  it  down  as  very  dear  laW| 
the  mere  circumstance  of  the  bill  being  subject  to 
ation,  is  no  ground  for  having  it  taxed  after  payment  ; 
but  that  there  must  be  such  clear  and  gross  o^rGfr* 
charges  as  amount  to  fraud,  (a)] 

In  none  of  the  cases  upon  this  subject  bas  the  tem* 
** fraud"  been  used,  as  being  essential  in  order  to  procon^ 
a  taxation  of  a  bill  after  payment ;  but  if  the  bill  has  coo^ 
tained  charges,  which  no  solicitor  dealing  properly  witlr 
his  own  client  would  have  made,  there  has  always  been 
considered  to  be  fraud,  within  the  meaning  of  the  casei 
upon  this  subject 

With  respect  to  the  allegation  that  the  journeys  to 
Northampton  were  undertaken  at  the  express  instance 
and  request  of  YemSj  it  is  to  be  observed,  that  although 
it  is  not  contradicted,  yet  the  only  person  who  could 
contradict  it,  namely  Yems  himself  is  dead. 

The  SoUcitOT'Generalj  in  reply. 

It  is  not  pretended  that  the  old  papers  of  the  date  of 
1818  and  1819  were  material  to  the  taxation. 

The 

(a)  See  3  r.  4>  B.  175. 
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The  mere  circumstance  that  the  sums  received  by  the 
solicitor  might  have  exceeded  the  amount  of  the  billf 
would  form  no  ground  for  taxation ;  it  must  be  shewn 
that  there  is  ground  for  taxing  certain  particular  items 
io  the  bill. 


509 


The  Lord  Chancellor. 

That  may  be  tried  by  supposing  the  bill  to  contain 
no  taxable  item  at  all,  but  that  the  solicitor  has  received 
more  money  than  he  was  entitled  to  retain  in  payment 
of  the  bill.  That  circumstance  would  not  be  a  suffi- 
cient reason  for  taxing  an  otherwise  untaxable  bill. 


The  Lord  Chancellor. 

This  case,  and  the  case  of  Waters  v.  Taylor  (a),  I  con- 
sider as  being  of  extremely  great  importance,  both  to 
the  profession,  and  to  the  public  at  large,  inasmuch 
as  it  is  very  desirable  that  the  rules  of  this  Court  upon 
the  subject  of  the  taxation  of  solicitors'  bills  of  costs 
should  be  well  understood,  not  only  for  the  protection 
of  the  public,  but  for  the  ultimate  benefit  of  a  large  class 
of  the  profession  to  which  these  rules  apply. 

The  Court  will  always  be  anxious,  in  every  possible 
way,  to  protect  the  client  against  any  improper  dealing 
on  the  part  of  the  solicitor ;  but  it  is  absolutely  neces- 
sary that  some  rule  should  be  laid  down,  by  which 
professional  gentlemen  shall  know  when  they  may  con- 
sider their  bills  of  costs  as  finally  settled,  and  whe- 
ther the  money  which  they  have  received  in  respect  of 
those  bills  is  their  own,  or  whether  those  bills  are  sub- 
ject 

(a)  See  p.  5S6.,  infiu* 
M  m  3 
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1837.       ject  to  investigation  or  review  upon  the  application  of 

I 

the  client. 

It  requires,  therefore,  and  all  the  cases  shew  that  it 
requires,  a  strong  case  to  be  made  against  the  solicitor, 
when  the  client  applies  for  a  taxation  of  the  bill  after 
payment ;  and  when,  after  proper  time  and  opportanity 
for  investigating  the  items  which  the  bill  contained,  be 
has  thought  proper  to  pay  it  The  Court  will,  no 
doubt,  give  relief  after  any  length  of  time,  if  a  case  of 
fraud  or  improper  conduct  is  made  out  against  the 
solicitor ;  but  it  is  quite  necessary  that  it  should  be 
understood  that  the  client  is  not,  after  payment,  to 
have  a  taxation  merely  for  asking  for  it 

The  facts  of  this  case  appear  to  be  these :  Messrs. 
Goode  were  employed  by  the  late  Mr.  JViUiam  Yetoii 
from  the  year  1818,  in  certain  suits  in  which  he  was  a 
Defendant,  and  they  so  continued  to  be  employed  until 
September  1833,  when  he  died.     The  representatives  of 
Mr.  Yems  did  not  think  fit  to  employ  Messrs.  Gooi^'y 
but  Messrs.  Harris  and  Rye  were  employed  by  them; 
and  from  that  period,  of  course,  Messrs.  Goode  ceased 
to  be  employed  as  the  solicitors  in  those  affairs.    These 
gentlemen,  Messrs.  Harris  and  Rye^  applied  to  Messrs* 
Goode  for  their  bill  against  the  late  Mr.  Yems^  estate ; 
and  on  the   4th  of  ApH   1835  a  bill  was  delivered 
to  the  amount  of  790/.     On  the  23d  of  May  following 
another  bill  to  the  amount  of  23/.  was  delivered;  ait^ 
accompanying  this   bill  there  was  a  statement  of  ac- 
count, giving  credit  for  certain  sums  as  received ;  tb^ 
balance  of  the  account  being  510/.  due  to  the  solicitors* 
On  the  25th  of  May^  being  about  six  weeks  after  tb« 
principal  bill  was  delivered,  but  only  two  days  afler  tb^ 
second  bill  for  23/.  together  with  the  cash  account  ^^ 
delivered,  the  petitioners,  that  is  to  say  the  represent' 

ative* 
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atives  of  the  client,  applied  to  have  a  meeting  with  Messrs. 

GcH>dej  for  the  purpose  of  settling  their  account    It  was 

la  vestigated  by  them,  as  they  thought  proper  to  investi- 

j3a.t,e  it,  and  the  balance  of  510Z.  was  paid,  and  Messrs. 

Gr^:^4)de  were  required  to  deliver  up  the  papers  belonging 

^        the  estate  of  Mr.    Yems.      Of  course,  some  little 

le  was  required  before  they  could  be  looked  out  and 

ertained;  and  in  October  1835  some  of  the  papers 

"»e  delivered  to  the  representatives  of   Mr.    Yems  s 

it  appears  that  others  were  not  then  delivered. 


1887. 


"The  petition  states,  that  the  petitioners  were  unable 
examine  the  items  in  the  bill,  uiitil  the  papers  were 
^^ivered  out,  that  is,  until  October  1835. 


Hi  it.  had  been  intended  to  support  the  case  upon  that 
egation,  it  should  have  been  distinctly  proved ;  but 
evidence  was  given  upon  the  point:  the  statement  is 
^^ade  in  the  affidavit  in  general  terms ;  but  no  reason 
^s  stated  to  shew  why  the  papers  were  necessary; 
and  I  must  observe,  that  if  that  was  the  case,  Messrs. 
Goode  ought  to  have  been  informed  of  it,  when  the 
petitioners  professed  to  settle  the  bill.  A  case,  to  which 
I  shall  presently  have  occasion  to  refer,  will  shew  that 
that  circumstance  struck  Lord  Eldon  as  being  matter  of 
very  serious  observation.  If  the  petitioners  obtained  the 
papers  from  Messrs.  Goode^  upon  the  supposition  that 
the  bill  was  finally  settled,  intending,  however,  to  apply 
afterwards  for  a  taxation,  upon  the  ground  of  Messrs. 
Goode^s  possession  of  the  papers,  but  concealing  that 
intention  from  Messrs.  Goodef  I  think  they  ought  not 
very  easily  to  be  allowed  to  take  advantage  of  that 
circumstance  at  a  future  time.  It  was  competent  for 
them,  if  the  papers  were  necessary  to  enable  them  to 
tax  the  bill,  to  inform  Messrs.  Goode  of  that  necessity^ 
that  would  have  led  to  some  settlement  of  the  bill. 
The  petitioners,  however^  ubtain  possession  of  the  papers 
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18S7«  from  Messrs.  Goode^  without  any  notice,  learing  them 
under  the  idea  that  they  had  finally  settled  the  acooont 
of  their  client;  and  then,  after  Messrs.  Gocm&  have  parted 
with  the  papers  which  they  were  entitled  to  retain  until 
the  bill  should  have  been  taxed,  the  petitioners  come 
here  and  apply  for  a  taxation. 

The  petition  contains  a  general  allegation  of  improper 
charges,  but  specifies  none,  except  the  expenoes  of  two 
alleged  journeys  to  Northampton  ;  and  then,  afterwards, 
it  says,  that  William  Yems  ought  to  have  received  credit 
for  sums  for  which  he  did  not  receive  credit ;  but  no 
particular  sum  is  specified  in  the  petition.     That  is  the 
whole  of  the  petition.     I  conceive,  and  so  it  was  con- 
sidered  by   Lord  Eldon,  in  several  cases  which  came 
before  him,  that  if  an  application  is  made  to  open  a  bill 
upon  the  ground  of  improper  charge,  the  Respondent 
is  as  much  entitled  to  have  the  particular  items  stated 
in  the  petition,  as  a  Defendant  to  a  bill,  filed  for  the 
purpose  of  opening  a  settled  account,  is  entitled  to  have 
the  particular  items  on  which  the  Plaintiff  intends  to  rely 
stated  in  the  bill.     The  Court  must  not  only  have  some- 
thing amounting,  in  the  language  of  the  cases  upon  this 
subject,  to  fraud,  but  also  a  distinct  statement  of  particular 
items  which  shall  enable  the  Respondent  to  meet  the 
charge  made  by  the  petition :  otherwise  the  greatest  pos* 
sible  injustice  may  be  done.     If  the  Court  gives  credit  to 
the  statements  in  such  a  petition,  it  leads  to  an  order  for 
taxation ;  and  then  a  large  part  of  the  bill  may  be  taken 
off,  upon  strict  taxation,  which  the  solicitor  might  well  be 
entitled  to  charge  the  client ;  at  all  events,  if  the  client 
was  aware  of  the  amount  of  charge,  and  did  not  think 
proper  to  object  to  it.     It  is,  therefore,  absolutely  neces- 
sary, in  order  to  justice  being  done  between  the  parties, 
that  a  client,  applying  to  have  his  solicitor's  bill  taxed, 
should  allege  and  prove  specific  errors,  amounting  to 
Vfhal  the  cases  mean,  when  they  speak  of  gross  errors 

V  amounting 
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amounting  to  evidence  of  fraud.     I  am  speaking,  of        18S7« 
course,  of  cases  in  which  the  client,  without  pressure  or 
improper  influence,   with  every  means   of  examining 
the  bill,  thinks  proper  to  pay  it,  and  then  afterwards 
applies  for  a  taxation. 

The  afiidavits  in  support  of  the  petition  are  a 
mere  echo  of  the  petition  itself;  except  that  one  affidavit 
adds  a  letter  of  the  22d  of  July  18S6,  from  Messrs. 
Harris  and  Rye  to  Messrs.  Goode,  threatening  an  ap- 
plication for  a  taxation ;  and  a  letter  of  the  2Sd  of  July 
from  Messrs.  Goode  in  answer,  ofiering  to  leave  the 
question  to  the  clerks  in  Court ;  and  a  letter  of  the  25th 
o(  Jtdy  from  Messrs.  Harris  and  Rye  to  Messrs.  Goode^ 
insisting  upon  taxation. 

One  of  the  Messrs.  Goode  makes  an  affidavit 
in  answer,  in  which  he  says  that  the  journeys  to 
Northampton  were  rendered  necessary  by  an  order  of 
the  Court  of  Chancery,  by  which  Yems  w;as  made  to 
undertake  to  appear  upon  the  trial  of  an  action  there ; 
and  that  the  journeys  were  taken  at  the  express  instance 
and  request  of  Yems ;  and  that  the  levies  referred  to 
in  the  bill  of  costs,  and  all  others  monies  received  of 
or  to  the  use  of  Yems^  and  for  which  credit  was  not 
given,  either  in  the  bill  of  costs,  or  in  the  cash  account^ 
to  the  best  of  the  knowledge  and  belief  of  the  deponent, 
were  duly  accounted  for  to  Yems  in  his  lifetime. 

That  is  meeting  the  allegation,  of  monies  alleged  to 
be  received  and  not  credited,  by  a  general  averment,  as 
the  allegation  in  the  petition  is  general;  and  when 
additional  papers  were  applied  for  by  Mr.  Harris^  no 
intimation  was  given  of  any  intention  to  tax  the  bill, 
though  Mr.  Goode  said  that  if  there  was  any  such  inten- 
tion, it  should  be  done  before  the  papers  were,  delivered 
out 

III 
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18S7.  In  answer  to  this  statement,  Mr*  Harris  makes  an 

affidavit,  which  was  filed  on  the  22d  of  November^  aB^ 
then,  for  the  first  time,  he  opens  the  complaint,  by  sp^ 
cifying  items  for  which  he  alleges  that  credit  ought  to 
have  been  given.     He  says  that  there  were  three  sua^ 
of  151/.  105.  Sd.f  83/.  5s.  6d.^  and  15/.  Ids.  6£,  which 
it  appears  from  the  items  in  the  bill  of  costs  had  been 
received  for  the  benefit  of  Mr.  YemSf  but  which  hsud 
not  been  credited  in  the  account.     This  affidavit,  boi^* 
ever,  does  not  make  any  new  complaint  as  to  the  items 
in  the  bill  of  costs :  but  in  a  subsequent  affidavit  Adr* 
Harris  says  that  Mr.  Smithy  the  clerk  in  Court,  h 
examined  the  bill,  and  had  reduced  it,  as  it  would  seecn 
by  a  very  considerable  sum. 


It  is  quite  obvious  that  no  attention  whatever  can 
paid  to  the  statement  of  Mr.  Smiik's  opinion.     In  th^ 
first  place,  it  is  the  case  of  one  man  swearing  to  another 
man's  opinion.     Mr.  Harris  does  not  state  any  pai^^ 
ticular  items ;  and  at  most,  if  qredit  were  to  be  given  t,€^ 
the  statement,  it  only  amounts  to  this,  that  this  is  a  bill 9 
paid  without  taxation,  which,  if  taxed,  would  be  reduce^* 
That,  probably,  might  be  said  of  almost  every  bill;  an^' 
as  will  be  seen  by  the  cases  to  which  I  shall  refer,  forJ*-'^^ 
no  ingredient  in  the  reasons  upon  which  the  Court 
opened   the   bill   and   ordered   taxation.       Then 
Goode  makes  an  affidavit,  in  which  he  explains  the  circu 
stances  with  respect  to  the  three  sums  so  alleged      '^^ 
have  been  received  without  beings  credited ;  and,  at  t.1^^ 
hearing  of  the  petition  before  me,  receipts  were  produc^^^^' 
signed  by  Yems^  in  which  all  these  sums  are  specific 
in  detail ;  and  under  his  hand  there  is  an  acknowled^"^^ 
ment  of  the  application  of  the  balance. 

In  this  state  of  the  evidence,  on  the  24th  of  DeccmO^ 
1836,  an  order  was  made,  referring  the  bill  for  taxation' 
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The  state  of  the  dealings  between  the  parties  being 
such  as  I  have  mentioned,  it  remains  to  be  seen  what 
authority  there  is,  as  applicable  to  that  state  of  cir- 
cumstances. There  are  three  or  four  cases  in  which 
Lord  Eldon  has  maturely  considered  this  subject ;  and 
I  will  take  these  cases  in  order.  The  first  in  point  of 
time  is  Langstqffe  v.  Taylor,  (a)  There,  an  action  had 
been  brought  upon  the  bills,  and  there  had  been  judg- 
ment by  default,  upon  which  the  client  had  been  taken 
in  execution  in  180S,  and  a  petition  to  tax  the  bills  was 
not  presented  until  1807.  The  petition  contained  alle- 
gations that  the  charges  were  exorbitant  and  improper; 
but  no  specific  errors  were  pointed  out  Lord  Eldon 
said  that  neither  payment  of  the  money,  nor  a  release, 
nor  a  judgment  for  the  demand,  would  preclude  tax- 
ation, if  it  were  shewn  that  the  business  had  not  been 
done,  or  that  the  charges  were  fraudulent.  Lord  Eldon 
refiised  to  make  any  order  upon  the  petition,  because  it 
did  not  allege  specific  errors.  He  was  at  first  disposed 
to  let  the  case  stand  over,  to  enable  the  petitioners  to 
bring  forward  any  case  of  exorbitant  or  improper 
charge;  but,  afterwards,  having  consulted  some  of  the 
Judges,  he  dismissed  the  petition. 


18S7. 


The  next  case,  in  point  of  date,  is  Cooke  v.  Setree.  {b) 
There,  the  bills  had  been  delivered,  pending  the  relation 
of  solicitor  and  client^  and  pending  a  suit,  and  bonds 
given,  and  an  action  brought  upon  them,  and  an  injunc- 
tion granted  to  restrain  proceedings  in  the  action ;  and 
an  application  was  made  to  dissolve  the  injunction.  Lord 
Eldon  did  dissolve  the  injunction,  and  expressed  himself 
thus :  *^  Even  after  payment,  if  the  client  can  point  out 
in  the  bill  gross  errors,  charges  amounting  to  imposi- 
tion and  fraud,  the  Court  will  open  the  whole ; "  but  he 

says. 


(a)  :4  Fes.  262, 


(b)  1  V.  4-  B.  126. 
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sayS)  ^^  where  there  is  no  fraud,  impositioD»  or  evidence 
of  undue  pressure  or  influence,  and  the  proceeding  at 
law  has  gone  to  judgment  and  a  writ  of  error,  the  (jpear 
tion  is  reduced  to  this :  if  there  have  been  subsequent, 
dealings,  in  respect  of  which  it  can  be  made  probebl 
that  there  has  been  any  receipt,  that  ought  to  be  taki 
in  discharge  of  the  bond,  that  may  form  a  ground  fo> 
inquiry ; "  but,  being  of  opinion  that  in  that  case  tb 
was  not  such  evidence  of  omission  of  credits  as  woi 
probably  lead  to  a  result  favourable  to  the  client,  he  di 
not  make  any  order  for  that  inquiry. 


That  case  very  much  resembles  this  in  many  respects- 
there  were  allegations  of  improper  charges ;  but  no 
cific  items  were  pointed  out,  as  being  founded  in  irD| 
tion,  fraud,  or  even  error:  none,  therefore,  of  which  tk^ 
Court  could  take  notice.     There  was  some  evidence  c^i 
Items  of  credit  having  been  omitted ;  but  Lord  Eldon  dL^ 
not  consider  that  that  was  a  reason  for  sending  the  biXI 
to  be  taxed,  but,  if  made  out,  a  ground  for  distinct  in.' 
quiry  as  to  what  sums  had  been  received  which  ought  to 
have  been  set  off  against  the  amount  of  the  bill.    Tha.t 
observation  applies,   therefore,   directly,   to  the  thre^ 
sums  for  which  it  is  in  this  case  alleged,  that  credit  W3S 
not  given.    If  a  case  had  been  made  out  with  respect  to 
those  three  sums,  it  might  be  a  very  proper  inquiry^ 
whether  sums  had  not  been  received,  which  ought  to 
have  been  credited  to  the  client,  and  so  go  in  part  di^^ 
charge  of  the  bill  of  costs;  but,  according  to  I/>^^ 
Eldon's  judgment  in  Cooke  v.  Setree^  if  there  is  no  Oi>^ 
jection  to  the  bill  of  costs  itself,  there  is  no  ground  ^^^ 
the  taxation  of  the  bill  of  costs  itself. 


The  next  case,  in  order  of  time,  is  PlenderUath  ^' 

Fraser.  (a)     There,  Lord  Eldon^  in  the  year  1814,  r^ 

fused 

(a)  3  r.4-B.  174. 
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fused  the  taxation  of  a  bill  delivered  in  December  1811,  I8S7. 
for  which  a  bond  had  been  given  in  jFebruaty  1812,  and 
upon  which  bond  an  action  had  been  brought,  and  the 
money  paid ;  saying,  ^' where,  payment  having  been  made 
of  a  solicitor's  bill,  it  has  been  long  acquiesced  in,  the 
Court  will  not  direct  taxation,  unless  very  gross  charges 
are  distinctly  pointed  out;"  and,  thinking  that  the 
charges,  although  in  some  respects  improper,  did  not 
amount  to  fraud,  he  refused  the  application. 

In  CluUon  y.  Pardon  (a),  Lord  Eidon  says,  that  a 
client,  by  paying  the  bill,  does  not  necessarily  waive  the 
right  to  taxation ;  that  he  may  intimate  that  he  pays  it 
without  prejudice,  and  that  there  may  be  cases,  where, 
without  one  word  being  said,  the  client  would  have  a 
right  to  have  a  bill  taxed ;  and  he  observes  upon  the 
fact,  that  the  papers  had  been  obtained  from  the  so- 
licitor, upon  payment,  without  any  intimation  that  there 
was  to  be  a  taxation.     That  fact  occurs  in  this  case. 

These  are  the  whole  of  the  cases  which  were  referred 
to  as  having  come  under  the  consideration  of  Lord 
JSldon  ;  and  it  is  to  be  observed,  that  none  of  them  sup« 
ported  the  order  of  taxation  upon  the  general  allegation 
of  improper  charges,  when  payment  had  been  made,  after 
the  relation  of  solicitor  and  client  had  ceased,  and  when 
the  client  had  the  assistance  of  another  solicitor.  In 
support  of  the  order  in  the  present  instance,  one  case 
before  Sir  John  Leach^  Ho^mell  v.  Edmunds  (6),  was  cited. 
There,  the  bill  was  paid  six  months  aftei  it  had  been 
delivered,  and  the  application  for  taxation  was  made 
eight  months  after  payment.  A  taxation  was  ordered^ 
upon  the  ground,  not  only  that  the  suit  was  pending 
when  the  bill  was  paid, — from  which  circumstance  alone 

Sir 
(a)  Turn.  ^  Ruii.  301.  (b)  4  Buu.  67. 
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1837.        Sir  John  Leach  said  that  influence  and  pressure  woO*^ 
be  presumed  —  but   also  that  there   had   been  actt** 
pressure,  by  a  threat  from  the  solicitor  to  arrest 
clienL     That  case  was  decided  upon  the  particular 
cumstances  belonging  to  it.     It  certainly  appears  to  1 
down  a  proposition,  to  which  it  is  not  necessary  to  adrtf 
here,  namely,  that  a  bill  paid  during  the  pendency 
a  suit  will  be  opened,  inasmuch  as  from  the  pendencjr 
the  suit,  pressure  will  be  inferred ;  which,  perhaps,  nm^^y 
admit  of  qualification ;  but  Sir  John  Leach  did  not 
cide  that  particular  case  upon  that  ground,  because 
found  evidence  that  there  had  been  actual  pressure. 


Two  cases  decided  by  Sir  Thomas  Plumer  were  cit 
The  first  of  these  is  Gretton  v.  Leybume  (a).     In  th^t 
case,  the  bill  was  delivered  in  February  1818;  and  In 
March,  the  client's  son  (it  does  not  appear  whether  ii^ 
was   an    attorney)   balanced    and  settled  the  account 
with  the  solicitor;  and  it  appeared  that  the  sum  of  123GI* 
was  payable  to  the  solicitor.  Complaints  were  afterwards 
made  by  the  son  with  respect  to  the  amount  of  the  biU  ^ 
but"  those  complaints  do  not  appear  to  have  been  the 
result  of  any  minute  examination  of  the  items.    On  tb^ 
1st  of  August,   however,  the  parties  agreed  together 
that  36/.  should  be  taken  off;  and  the  bill  was  finally 
settled  at  1200/.      That  took  place  in  August  181^- 
Then,  in  May  1819,  part  of  the  bill  was  paid,  and  bood^ 
given  for  the  remainder;  and  in  April  182S,  an  appl*"^ 
cation  was   made  to  tax  the  bill.     It   seems  that  tb^ 
suit  in  which  the  costs  had  been  incurred  had  teroii^^' 
ated ;  and  it  does  not  appear  that  any  new  solicitor  bB^ 
been  employed  by  the  client.     Sir  Thomas  Phaner  re* 
fused  the  application,  saying,  that  the  client  had  hsd 
ample  opportunity  to  examine  the  charges,  and  had 

thought 

(a)  Turn.  ^  Bust,  407. 
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thought  proper  to  settle  the  bill  by  taking  off  36/. ;  and 
evidence  being  offered  of  improper  charges,  he  said; 
'^  Probably,  many  of  the  items  in  the  bills  would  be  dis- 
allowed by  the  Master ;  but  that  is  not  enough,  after 
such  dealings,  to  give  the  party  a  right  to  have  the  bills 
taxed.  Items  which  would  be  disallowed  do  not 
amount  to  that  fraud,  which  must  be  made  out,  in  order 
to  subject  to  taxation  bills  that  have  been  so  setded." 

In  Crossley  v.  Parker  (a).  Sir  T.  Plumer  ordered  a 
bill  to  be  taxed  which  had  been  delivered  in  August^  and 
paid  in  Naoember  1818,  the  suit  continuing  all  the  time, 
and  the  solicitor  continuing  all  the  time  to  act  for  the 
client,  and  the  client  having  no  other  professional  as- 
sistance. That  case  contains  a  great  variety  of  circum- 
stances which  do  not  occur  here ;  and  it  cannot  be  an 
authority  in  the  present  case. 

Some  of  the  older  cases  have  also  been  referred  to.  In 
The  Drapers^  Company  v.  Davis  {b)^  Lord  Hardwicke 
ordered  the  taxation  of  a  bill  for  which  a  judgment  had 
been  given  seventeen  years  before.  That  is  always 
cited  as  a  very  strong  case ;  but  there,  there  had  been 
no  payment,  but  a  judgment  taken  pending  the  suit,  and 
the  client  had  no  other  professional  assistance,  and  ex- 
orbitant charges  were  alleged  and  proved.  In  Aubrey  v. 
Popkin  (c),  a  solicitor  had  obtained,  first  a  bond,  and 
afterwards  a  mortgage,  by  threatening  to  abandon  the 
client ;  and  had  possession  of  his  papers ;  no  other  pro*- 
fessional  person  had  acted  for  the  client;  and  threats 
bad  been  used. 


Such  being  the  state  of  the  decisions,  it  remains  to 
ipply  the  rules  so  laid  down  to  the  facts  of  this  case. 

Here 

(a)  1  J.4-  fF.460  (c)  iJDidt.iO?, 

{b)  2  Atk.  295. 
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1837*  tiere  is  a  bill  delivered,  and  subsequently  paid;  the 
relation  of  solicitor  and  client  has  ceased ;  another  so- 
licitor has  been  employed  by  the  client  There  is  no 
evidence  of  pressure,  no  necessity  for  the  papers  stated 
or  proved,  or  suggested  to  Messrs*  Goode  when  they 
were  applied  for. 

The  utmost  that  the  cases  establish  is,  that  under 
such  circumstances,  the  Court  will  open  a  bill  and  have 
it  taxed,  upon  proof  of  specific  errors  so  gross  as  to 
amount  to  evidence  of  fraud ;  and,  if  specific  errors  had 
been  alleged  and  proved,  I  might  not  have  been  justi- 
fied in  refusing  taxation,  notwithstanding  all  that  has 
passed.    But  the  general  allegations  in  this  petition  arCf 
I  apprehend,  to  be  disregarded ;  and  the  sums  said 
to  have  been  struck  ofi*  by  Mr.  Smithy  the  clerk  in 
Court,  must  also  be  disregarded,  for  there  is  no  evidence 
from  him  that  the  charges  are  improper,  but  merely  an 
affidavit  by   another   person   stating    that    Mr.  Smii^ 
had  thought  so.    They  are  not  specifically  charged  to 
be    improper,   in   the    petition.     The   only  improper 
charge  specifically  stated  in  the  petition  is,  that  the  bill 
of  costs  contains  charges   for  journeys,  time,  and  at*' 
tendance,   in   and   about   the   trial   of   the    action  of 
Doe  dem.  Priestley  v.  Callaway  at  the  assizes  at  'SorOir 
ampton^  described  as  business  and  journeys  which  ougbt 
not   to   have  been  done  or  taken.     The   affidavit  in 
support  of  the  petition  is  in  the  same  words,  and  is 
answered  by  Mr.  Goodcj  who  says,  that  the  action  io 
question  arose  out  of  a  suit  in  equity  to  which  Horlock 
and  Yems  were  parties,  and  that  they  were  both  re« 
quired  to  appear  on  the  trial  of  the  action,  and  that  the 
journeys   to  Northampton  were  taken   at   the  express 
instance  and  request  of  Yems.    To  that  explanation  I  do 
not  find  any  answer  given.  Although  no  order  was  drawn 
up,  yet  an  order  directing  the  trial  was  pronounced^ 
and  minutes  of  it  were  produced  before  me.     And  even 

if 
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if  the  petitioners  bad  complained  that  Mr.  Goode^s 
personal  presence  at  Northampton  might  have  been 
dispensed  wi^h,  and  therefore  ought  not  to  have  been 
charged  for,  that  would  have  depended  upon  the  cir- 
cumstances, if  objected  to  in  proper  time ;  but,  after 
payment  of  a  bill  which  had  been  examined  by  another 
solicitor,  it  would  be  going  much  beyond  any  authority, 
to  open  such  a  bill,  because  the  solicitor  had,  at  the  ex- 
press instance  and  request  of  the  client,  taken  a  journey 
to  protect  the  client'!^  interest  at  a  trial  upon  the  circuit. 

It  appears  to  me,  therefore,  that  I  cannot  sanction 
the  sending  the  bill  for  taxation,  without  disturbing  the 
rule  which  all  the  cases  referred  to  have  laid  down  on 
the  subject. 


1837- 


Now,  upon  looking  through  the  short-hand  writer's 
note  of  the  judgment  of  the  Master  of  the  Rolls,  it 
appears  that  he  considered  this  item  about  the  journeys 
to  Northampton  as  the  only  item  upon  which  an  order 
for  taxation  could  be  made.  He  seems  to  have  ob- 
served that  no  order  was  drawn  up.  Whether  the  minutes 
of  the  order  were  produced  before  his  Lordship  I  do 
not  know;  but  undoubtedly  they  were  produced  before 
me.  The  Master  of  the  Rolls  would  seem  to  have  said 
that  the  order  was  not  to  be  found,  and  that  no  ex- 
planation had  been  given  to  him  in  evidence  by  which 
he  could  at  all  satisfactorily  account  for  that  circum- 
stance ;  and  that  the  question  really  was,  whether,  under 

'  those  circumstances,  he  was  not,  for  the  present  purpose, 
to  consider  that  the  charges  in  respect  of  the  alleged 
trial  under  that  order  were  to  be  considered  as  primA 

Jucie  errors,  though  by  no  means  errors  established. 

Now,  if  this  report  be  accurate,  I  confess  I  do  not  go 

along  with  the  Master  of  the  Rolls,  in  considering  that 

Vol.  II.  N  n  a  case 


522  CASES  IN  CHANCERY. 

1837.        a  case  of  primd  facie  error  is  a  ground  for  refeninft 
^T^^^^"^^     a  bill  for  taxation,  after  payment.     In  this  case,  asb  * 
V.  bill  to  open   an   account,  prima  fade  errors  are  n^* 

enough ;  the  error  must  be  alleged  an^  proved.  Fo* 
if,  because  there  is  a  prim&  facie  error,  the  accout*'* 
ivere  to  be  opened,  that  primd  facie  error  might  afte*^"^ 
wards  be  explained ;  and  the  very  ground  upon  whic 
the  order  is  to  stand  may  be  taken  from  under  tli^ 
party  obtaining  it ;  and  yet  the  effect  of  the  order 
mains.  I  apprehend  that  it  is  absolutely  necessary,  tha-^ 
when  an  application  for  taxation  is  made  upon  tk« 
ground  of  errors,  it  should  be  distinctly  stated  in  tlm 
petition,  and  proved,  that  such  errors  exist.  Wheth^ 
the  whole  evidence  was  before  the  Master  of  the  Roli 
I  do  not  know ;  but,  to  my  mind,  the  evidence  of  th 
journey  to  ISforthamptoti  was  most  satisfactorily  explainesd. 
There  was  a  question  in  the  cause,  in  which  Hork^^t 
and  Yems  were  both  interested;  they  both  hadaoooci- 
mon  interest  in  an  annuity ;  and  an  action  was  direct^u 
to  try  the  title. 

It  is  very  true  that  no  order  was  drawn  up ;  but  tb*^ 
is  not  infkportant,  in  my  view  of  the  case :  the  question 
is,  whether  what  was  done  was  done  under  the  direction 
of  the  Court.  The  minutes  of  the  order  were  prodaccA 
by  which  it  appears  that  the  Court  had  ordered  socb  ^ 
trial  to  take  place. 

The  affidavits  do  not  contradict  the  statement  tbn^ 
under  these  circumstances,  Yems  requested  Messrs.  Gff^ 
to  attend  the  trial;  and  the  charges  are  for  this  attendant 
and  the  consequent  expenses.  This  is  not  met  by  any 
counter-statement.  I  am  bound,  therefore,  to  take  ^ 
as  being  the  only  statement  on  oath.  I  have,  in  suppo^^ 
of  it,  the  minutes  of  the  order ;  so  that  there  is  do 
balance  of  evidence :  the  evidence  is  all  on  one  side. 

The 
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The  cases  certainly  go  to  this,  that  if  it  is  unnecessary 
that  a  solicitor  should  take  a  particular  journey  on  behalf 
of  his  client,  and  the  duty  can  be  as  well  performed  by 
an  agent,  it  is  the  duty  of  the  solicitor  to  make  a  repre- 
sentation to  the  client  to  that  effect  (a) :  but,  if  the  client, 
after  receiving  that  explanation,  wishes  the  solicitor  to 
undertake  the  journey  personally,  it  is  very  hard  upon 
the  solicitor  if  he  is  not  to  be  remunerated  for  the  ex- 
penses  of  that  journey.  A  bill  was  delivered,  containing 
these  charges,  and  another  professional  person  was  then 
employed  by  the  petitioners.  It  must  be  presumed  that 
the  petitioners  investigated  the  items  in  the  bill.  There 
was  ample  time  for  that  purpose ;  it  was  the  duty  of 
their  solicitor  to  investigate  them.  And  then,  that  item, 
and  that  alone,  is  selected  as  such  an  improper  charge 
as,  in  the  language  of  Lord  Eldon^  amounts  to  fraud. 


1837. 


The  only  other  ground  said  to  have  been  relied  on 
by  the  Master  of  the  Rolls,  as  the  foundation  of  his 
order,  is  that  of  sums  of  credit  alleged  to  have  been 
omitted  in  the  bills ;  but,  if  this  had  been  proved  to  be 
so,  it  would  only  have  come  to  what  Lord  Eldon  speaks 
of  in  Cooke  v.  Setree{b)y  namely,  an  inquiry  whether 
sums  had  been  received,  for  which  the  client  was  en- 
titled to  credit,  in  part  satisfaction  of  the  solicitor's 
bill  of  costs ;  for,  in  the  first  place,  the  petition  does  not 
allege  any  particular  sum  as  having  been  received,  for 
which  credit  ought  to  have  been  given,  but  only  that 
Messrs.  Goode  have  not  produced  any  vouchers  or  ac- 
counts of  the  application  of  divers  sums,  while  it  appears 
by  the  bills  that  they  did  receive,  or  ought  to  have  re- 
ceived, 


(a)  See  Altop  v.  Lord  Oxford,  1  Mylne  Sf  Keen,  564.;  and  Crottley 
T.  Parker^  iJ.^W.  460. 
(*)  1  y.4r  B.126. 
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1837.        ceived,  further  sums,  and  to  have  given  credit  for  the 

„    ^    ~      same. 
H0R1.0CK 

V, 

Smith.  Upon  no  principle  could  the  petitioners  be  permitted 

to  open  the  account  upon  such  an  allegation,  which  it  is 
impossible  for  the  solicitors  to  meet;  but  an  affidavit  wa^ 
afterwards  made,  specifying  the  sums;  and,  in  my  opinioi*^ 
it  is  satisfactorily  proved  that  the  sums  so  received  wer 
all  accounted  for  to  the  client;  and  his  receipts  wer<< 
produced,  shewing  the  application  of  all  those  sums; 
that  the  particular  transactions  were  settled  separatdjT 
and  it  appears,  by  the  receipts  produced,  that  the  trans 
action  was  ultimately  balanced  under  the  hand  of  tli 
client  It,  therefore,  does  not  form  any  part  of  tk 
costs.  It  is  a  perfectly  independent  transaction,  an 
settled  as  such;  and,  therefore,  there  was  nothing  in  ^:=*t 
that  should  have  been  placed  as  a  credit  against  the  bL  J^ 
of  costs ;  being  settled  in  a  different  way.  I  shouL  ^ 
infer,  from  the  short-hand  writer's  note  of  the  judgmetr^t 
of  the  Master  of  the  Rolls,  that  he  had  not  the 
evidence  of  the  manner  in  which  the  accounts  were  ser 
tied  which  was  before  me. 


V 


Now,  I  understand  from  the  affidavit  of  Mr.  Goo^^^^ 
which  is  totally  unaffected  by  anything  on  the  other  sii  ^» 
that,  Mr.  Goode  having  received  certain  sums  of  mon 
on  behalf  of  his  client  Mr.  YernSf  the  client  wantt=^" 
a  sum  of  200/.  for  a  particular  purpose ;  and  Mr.  Goo^^^ 
^ays,  he  advanced  101/.  I5.,  being  the  amount  whic  -*» 
together  with  the  sums  he  had  received  on  account  ^^ 
YemSf  was  necessary  to  make  up  the  sum  of  200. 
and  that  sum  he  had  paid  to  his  client.  So  th^A 
instead  of  its  bein^  an  item  of  credit  in  that  acconr^'' 
it  became  an  item  of  debit  If  that  statement  t^ 
taken  to  be  true,  tlie  client  had  received,  not  only  tb^ 
whole  of  what  Mr.  Goode  had  received  for  him,  bat  * 

considerably 


Mr.  Stintoriy  at  the  conclusion  of  the  Lord  Chan- 
cellor's judgment,  said  that  the  Master  of  the  Rolls  bad 
precisely  the  same. evidence  before  him,  except  that  the 
Registrar's  minute  book  was  not  then  produced ;  but  that 
the  minutes  of  the  order  and  the  receipt  and  the  checque 
were  produced. 

The  Lord  Chancellor  remarked,  that,  in  all  pro- 
bability, the  evidence  was  not  so  fully  explained  to  the 
Master  of  the  Rolls. 

N  n  S  Mr. 
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considerably  larger  sum,  viz.  101/.  I5.     Then,  we  have        1837. 

®^''<3 ence  of  that  account  having  been  distinctly  allowed 

aiid     settled:  but,  if  all  that  were  a  matter  to  require 

investigation,  it  would  not,  in  my  view  of  the  case,  justify 

^"     cDrder  for  taxation  of  the  bill ;   it  might  justify  an 

^^^  ^r  to  inquire  whether  sums  had  been  received  which 

ous^it  to  be  set  against  the  bill.     But  there  is  no  such 

alleviation  in  the  petition ;  it  is  a  matter  which  came  out 

in  ^.  subsequent  affidavit,  in  which  sums  are  introduced, 

fofxning  no  part  of  the  case  made  against  the  solicitors 

by  the  petition. 

I  observe  that  the  Master  of  the  Rolls  at  first  ex- 
pressed great  doubt  as  to  ordering  the  taxation.  The 
matter  has  been  more  fully  investigated  and  explained 
in  the  discussion  before  me ;  and  I  have  the  satisfac- 
tion of  thinking,  from  the  observations  of  the  Master 
of  the  Rolls,  that  if  he  had  had  the  same  information 
of  the  transactions  with  which  I  have  been  furnished)  he 
would  have  made  the  order  which  I  feel  now  bound  to 
make. 

The  result  therefore  is,   that   I  must   discharge  the 
order  for  taxation,  and  dismiss  the  original  petition. 
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1 837.  Mr.  Stinton  then  applied  for  the  costs. 


The  Lord  Chancellor. 

I  think,  upon  the  whole,  this  is  not  a  case  in  which  1 
should  give  costs,  because  the  subject  is  one  upon  which 
I  believe  there  has  been  a  misunderstanding  in  the  pro- 
fession (a). 

(a)  See  the  next  case. 


'     Feb,  23. 
March  5. 
May  84. 

Refusal  to 
order  the  tax- 
ation of  a 
solidtor's  bills 
of  costs,  the 
amount  of 
which  had 
been  secured 
by  a  deed  in 
the  year  1819, 
although  the 
suit  was  then 
pending;  the 
client's  affiurs 
having,  since 
the  year  1R22, 
(when  that 
solicitor  died) 
been  in  the 
hands  of 
another  so- 
licitor, and 
there  being  no 
proof  of  such 
dealings  be- 
tween the 
solicitor  and 
client,  or  of 
such  errors  or 


WATERS  V.  TAYLOR. 

TN  and  from  the  year  1807,  John  Mills,  at  first  alone, 
and  afterwards  jointly  with  his  partners  John  Robin- 
son and  Samuel  Youngy  was  employed  as  the  attorney 
and  solicitor  of  the  Plaintiff  Edmund  Waters,  in  this 
cause,  and  in  various  other  suits,  both  at  law  and  in 
equity,  in  relation  to  the  Kin^s  Theatre  or  Italian  Opera 
House,  of  which  Waters,  as  the  executor  of  Francis 
Goold,  was  the  joint  proprietor  with  William  Taylor. 

By  a  deed  of  the  31st  oi  August  1814,  an  annuity  of 
250/.  per  annum,  supposed  to  be  charged  upon  the 
Opera  House,  and  redeemable  upon  payment  of  5000/L, 
was  assigned,  together  with  arreai-s  from  the  year  1793, 
to  Mills,  as  a  trustee  for  Waters  ;  and  by  a  deed  of  the 
24th  of  March  1815,  another  annuity  of  200^,  charged 
upon  the   Opera  House,  was  assigned,   together    with 

arrears 

impropei^  charges  in  the  bill,  as  could  amount  to  evidence  of  fraud. 
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arrears  from  the  year  1793,  to  Mi7&,  as  a  trustee  for  1837. 
Waters  ;  and  by  deeds  of  the  16th  of  September  1816, 
the  4th  of  October  1816,  and  the  5th  of  October  1816, 
all  the  interest  of  Waters  in  the  Opera  House^  both  as 
proprietor  and  creditor,  and  all  annuities,  debentures, 
mortgages,  and  other  incumbrances  to  which  he  was 
entitled,  were  charged  with,  or  covenanted  to  be  as- 
signed as  securities  for,  the  repayment  of  certain  monies 
advanced  by  Thomas  Birch  and  Abraham  Henry  Cham-^ 
hers. 

By  a  deed  of  the  4th  of  February  1817,  made  be- 
tween Waters  of  the  first  part.  Mills  of  the  second 
part,  and  Robinson  and  Young  of  the  third  part,  after 
reciting  the  deeds  of  the  31st  of  August  1814,  and  the 
24th  of  March  1815,  and  that  Waters  was  indebted  to 
Mills  in  the  sum  of  1834/.  Ms.  for  principal  and  interest 
due  on  a  mortgage  to  him  made  by  Gooldj  and  that  he 
was  also  indebted  to  Mills  and  his  co-partners  JRobin- 
son  md  Youngi  in  the  sum  of  8708/.  that  day  ascer- 
tained to  be  due  to  them  upon  an  account  stated,  and 
that  it  had  been  agreed  that  the  payment  of  those  sums 
and  interest  should  be  secured  out  of  the  arrears  of  the 
two  annuities  of  250/.  and  200/.,  and  also  out  of  the 
sum  of  5000/.  before  mentioned.  Waters  declared,  that 
Mills  should  stand  possessed  of  the  annuities,  arrears, 
and  sums  of  money,  upon  trust  that  he  should  prosecute 
the  claims  before  the  Master  in  this  cause,  for  establish- 
ing such  debts,  and  for  obtaining  payment  of  all  arrears 
thereof,  and  retain  to  himself  all  costs  and  expenses  in 
the  prosecution  and  obtaining  payment  thereof,  and 
should  also  retain  to  himself  and  his  partners  their 
costs  and  expenses  of  preparing  the  present  deed ;  and 
then  should  retain  to  himself  the  sum  of  1834/.  14^.  be- 
fore mentioned,  with  interest  at  5  per  cent,  from  the  then 
present  date,  and  should  pay  himself  and  his  co-part- 

N  n  4  ners 
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ners  the  before-mentioned  sum  of  3708/.,  with  interest 
at  5  per  cent,  from  the  same  date,  and  should  apply 
the  surplus  as  Waters  should  direct. 

The  sum  of  3708/.,  mentioned  as  being  due  to  Millsj 
Robinson^  and  Youngs  upon  an  account  stated,  was  made 
up  of  sundry  bills  of  costs  then  and  previously  delivered. 

Mtlhy  Robinson,  and  Yoting  continued  to  act  as  so- 
licitors for  Watersj  and  to  carry  on  the  business  of  the 
suits  already  mentioned. 

In  the  month  oi  July  1817,  the  partnership  between 
Mills^  Robinson,  and  Young  was  dissolved,  and,  thence- 
forward, Mills  alone  acted  as  solicitor  for  Waters, 


On  the  20th  ofjtdi/  1819,  a  deed  was  made,  between 
Waters  of  the  first  part ;  Tliomas  Birch  and  Abraham 
Henry  Chambers  of  the  second  part ;  Joshua  Mayherao  of 
the  third  part ;  Mills,  in  his  individual  capacity,  of  the 
fourth  part ;  and  Mills,  Robinson,  and  Young  of  the  fifth 
part.  After  reciting  the  deeds  already  mentioned,  and 
also  two  deeds  of  the  25th  of  August  1817  and  the  11th 
of  July  1818,  by  which  Waters  covenanted  to  assign  the 
Opera  House,  and  all  his  interest  therein,  and  in  the 
funds  in  Court  in  this  suit,  and  in  all  charges  and  in- 
cumbrances thereon,  to  Birch  and  Chambers,  for  securing; 
advances  made  by  them,  and  also  charged  the  same 
property  as  an  indemnity  to  Mayhew,  as  therein  men- 
tioned ;  and  reciting  that  the  before-mentioned  sum  of 
1834/.  145.,  with  two  years'  interest,  making  together 
2018/.  35.  ifcL,  and  the  before-mentioned  sum  of  3708/., 
with  two  years'  interest,  making  together  4078/.  165., 
were  then  due  on  the  security  of  the  deed  of  the  4th  of 
Februaiy  1817;  and  reciting  that  Waters  was  also  in- 
debted to  Mills,  in  his  individual  character,  in  the  further 


sum 
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sum  of  960^  175.  Sd.  for  business  done  to  the  end  of  the 
year  I8I89  making,  in  the  whole,  the  sum  of  2979/.  Is., 
and  to  MillSf  Robinson^  and  Youngs  in  respect  of  their 
late  partnership,  in  the  sum  of  J  008/.  IO5.  Id.^  making,  in 
the  whole,  the  sum  of  5087/.  65.  \d.;  and  reciting  that 
a  claim  had  been  taken  in  before  the  Master  in  this 
cause,  for  the  arrears  of  the  annuity  of  250/.,  and  the  in- 
terest thereon  up  to  the  24th  of  August  1814,  amounting, 
in  the  whole  (deducting  property  tax),  to  7394/.  5s.  Sd.^ 
and  another  claim  for  the  arrears  of  the  annuity  of  200/. 
up  to  the  time  when  it  ceased,  and  for  the  interest  thereon 
to  the  29th  of  September  1814,  amounting,  in  the  whole 
(deducting  property  tax),  to  3852/.  145.;  and  reciting 
that  those  claims  having  been  allowed  by  the  Master, 
Waters  (with  the  concurrence  of  Dirch^  Chambers^  and 
Mayhem)  proposed  to  Miilsj  Robinson^  and  Youngs  that 
they  should  waive  their  respective  liens  under  the  deed 
of  the  4lh  of  February  1817  on  the  sums  so  claimed, 
and  permit  Waters  to  take  the  benefit  thereof,  in  order 
to  set  off  the  same  sums,  together  with  certain  other 
claims  of  his  own,  against  the  money  agreed  to  be  given 
by  him  for  the  purchase  of  the  Opera  Housfj  and  that, 
in  consideration  of  such  waiver  and  permission.  Waters 
(with  the  concurrence  before  mentioned)  should  secure 
to  MitiSf  and  to  Af/7/5,  Robinson^  and  Youngs  respectively, 
the  payment  of  the  aggregate  sums  of  2979/.  Is.  and 
5087/.  Os.  Id.f  and  all  the  interest  due  and  to  become 
due    thereon,   in   manner  thereinafter  mentioned,  and 
also  that  Waters  should  further  secure  the  same  by  his 
bonds  in  manner  thereinafter  mentioned ;  and  reciting 
that  Milts,  Robinson,  and    Young  had  acceded  to  the 
proposal,  and  having  waived  their  respective  liens  on 
the  sums  so  allowed  by  the  Master,   Waters  had  been 
permitted  to  take  the  benefit  thereof,  and  Milts,  and 
Mills,  Robinson,  and  Young,  had  agreed  to  make  the  re- 
lease thereinafter  contained  in  confirmation  thereof;  and 

reciting 
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1 837.       reciting  that  Waters  had,  by  his  bond,  bearing  even  date 
with  the  present  deed,  become  bound  to  Milb  in  the 
penal  sum  of  59582.,  for  securing  the  sum  of  2979L  \i% 
being  the  total  amount  of  principal  and  interest  then  doe 
to  him  individually,  veith  interest  at  5  per  cent,  payable 
in  manner  therein  mentioned;   and  reciting  a  similar 
bond  from  Waters  to  MillSi  Robinson^  and  Youngs  vol 
the  penal  sum  of  10, 174/.,  for  securing  the  sum 
5087/.  6s.  ld.f  being  the  total  amount  of  principal 
interest  then  due  to  them  in  respect  of  their  late  parK^- 
nership,  with  interest  at  5  per  cent.,  payable  in  manoe  v 
therein  mentioned :  it  was  witnessed,  that  Mills  assignee^ » 
and  Robinson  and  Young  released,  to  Waters^  the  sever^aJ 
sums  of  7394/.  5s.  5cL  and  3852^  14&  allowed  byttmc 
Master;  and  it  was  also  witnessed,  that  Waters  (withttmc 
approbation  o(  Robinson  and  Yomig)  assigned,  and  BircAf 
Chambers^  and  Mayhem  released,  to  Millsy  all  the  anniai- 
ties  and  other  sums  of  money,  debentures,  mortgages, 
and  other  incumbrances  charged  upon  or  affecting  tbe 
Opera  House^  and  to  which  Waters^  and  Birchy  CkamberS9 
and  Mayhew^  or  any  of  them,  as  his  mortgagees,  was  or 
were  in  any  manner  entitled,  as  in  the  several  before** 
recited  deeds  mentioned,  and- all  sums  of  money,  stock.^9 
funds,  and  other  securities  whatsoever,  which,  by  virtui^ 
of  any  decree  or  order  of  the  Court  of  Chancery,  in  tU^ 
before-mentioned  suits  touching  the  Opera  House^  migt*^ 
become  payable  to  Waters^  out  of  the  sums  standing  t^> 
the  credit  of  the  causes  of  Waters  v.  Taylor  and  Tcnfi^^^ 
V.  Waters^  as  a  proprietor  or  creditor  of  the  Opera  Hous^  ^ 
and  the  monies  (if  any)  due  and  to  become  due  sincT^ 
the  24th  of  August  1814  and  the  29tli  of  September  18l#^^ 
in  respect  of  the  interest  of  so  much  of  the  several  sum.-^ 
of  7394/.  Ss.  5d.  and  3852/.  145.  as  consisted  of  principal' 
money,  and  the  payments  due  and  to  become  due  sinc^ 
the  24th  of  August  1814,  in  respect  of  the  annuity  or 
250/.,  and  the  eventual  sum  of  5000/.  payable  for  the 

repurchase 
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repurchase  of  the  annuity  of  2507.,  if  any  persons  for        1AS7. 
the  time  being  entitled  to  the  Opera  House  should  be 
desirous  to  redeem  that  annuity,  together  with  all  securi- 
ties for  the  interest,  payments,  and  eventual  sum  respec- 
tively ;  to  hold  to  MiUsj  discharged  from  the  claims  of 
Bircliy  Chambersj  and  Mayhem  (but  only  for  the  purpose 
of  giving  priority  to  the  then  securities  in  that  respect), 
upon  trust,  in  case  Waters  should,  on  the  4th  of  February 
then  next,  pay  to  Mills  the  sum  of  2979/.  l5.,  and  to 
MiUsj  Robinsorij  and  Young  the  sum  of  50S7L  65.  Icf., 
with  interest  at  5  per  cent.,  in  manner  therein  men- 
tioned, to  forbear  making  any  disposition  of  the  several 
premises  thereby  assigned ;  and,  in  case  of  payment  of 
the  several  before-mentioned  principal   sums  and   in- 
terest, to  reassign  the  same  premises  to  Waters,  or  as 
he  should  direct,  subject  to  the  charges  of  Birch,  Cham- 
bersj  and  Men/hew  ;  but,  in  case  default  should  be  made 
in  payment  thereof,  then  in  trust  that  Mills  should,  at 
his  discretion,  and  without  the  privity  of  Waters^  enforce 
payment  of  and  receive  the  interest,  payments,  eventual 
sums,  and  other  premises  thereby  assigned,  and  out 
of  the  produce  pay  himself  the  expenses  of  the  execu- 
tion of  the  trust,  and  retain  the  sum  of  2979/.  Is.,  and 
the  interest  thereof;  and,  in  the  next  place,  pay  to  Mills, 
jRobinson,  and  Young  the  sum  of  5087/.  6s.  Id.,  and 
the  interest  thereof;  and  should  pay  the  surplus  to  Birch, 
Chambers,  and  Mayhew,  according  to  the  priority  of  their 
securities,  and  in  satisfaction  thereof,  and,  subject  thereto, 
to  Waters.     The  deed  contained  a  proviso  that  in  case 
the  interest  in  respect  of  the  sums  of  2979/.  Is.  and 
5087/.  6s.  Id.  should  be  regularly  paid  on  the  4th  of 
August  and  the  4th  of  February,  in  every  year,  or  within 
twenty-one  days   afterwards,   Mills  individually,    and 
Mills,  Robinson,  and  Young  collectively,  would  forbear 
from  proceeding  to  enforce  payment  of  the  before-men- 
tioned several  sums,  before  the  5th  of  Jtdy  1826,  unless 
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the  Opera  House  should  be  previously  sold,  by  Watm^ 
or  under  any  trust  or   directions  for  sale  created  or 
given  by  him,  or  unless  the  monies  and  funds  in  any 
suit  in  Chancery  thereby  assigned,  or  so  much  as  should 
be  sufficient   to   discharge   the   principal  and  interest 
monies  thereby  secured,  should  be  sooner  directed  to 
be  paid  out  of  court  to  t;he  persons  entitled  thereto. 


In  the  early  part  of  the  month  of  Jarmaty  1S3 
Mills  died,  having  appointed  two  executors,  of  who 
Alexander  Robert  Sidherland,  Doctor  of  Physic,  was  \!rm.  e 
survivor.  Milh^s  representatives  delivered  to  W(dr^^ 
further  bills  of  costs  for  business  done  subsequentlj 
the  deed  of  the  20th  of  July  1819,  and  down  to  \m^ 
death,  and  also  for  preparing  that  deed,  amounting, 
gether,  to  the  sum  of  1920/.  I65.  7^.,  or  thereabouts; 
it  appeared,  by  an  account  annexed  to  such  bills,  that 
the  year  1825,  Mills*s  representatives  received  a  coi 
siderable  sum  of  money  which  they  applied  in  liq 
dation  of  the  last-mentioned  costs ;  but  that  a  bala 
still  remained  due  from  Waters. 


IS 


After  the  death  of  Mills^  Waters  employed  Willh 
Leake^  and   subsequently   John   William  Bmy,  as 
solicitor. 


IS 


By  two  deeds,  dated  the  15th  of  March  1823,  Wai^^ 
assigned  to  Henry  Winchester^  for  the  benefit  of  hims^^'' 
{Winchester)^  and  other  creditors  of  Waters  (among^^ 
other  things),  the  Opera  House  and  its  appurtenance^ 
and  all  sums  of  money,  stocks,  funds,  and  other  secu- 
rities then  or  thereafter  payable  or  transferable  to  ^' 
on  account  of  Waters^  by  virtue  of  any  decree  or  ord^^ 
of  the  Court  of  Chancery,  then  or  thereafter  to  b^ 
made  in  any  suit  or  suits  then  pending,  or  to  be  there* 
after  instituted,  respecting  the  Opcta  House  or  its  con- 

cenis; 
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ms;    and   also  all   monies  due  from  the  represent- 

ives  of  Millsy  or  of  Mills^  Robinson^  and  Youngs  and 

1  property  belonging  to  Waters^  then  in  the  tenure  of, 

r  claimed  to  be  held  by,  Chambers  or  Mills^  or  Mills^ 

Robinson^  and  Youngs  by  way  of  mortgage,  security,  or 

Dtherwise. 


On  the  10th  of  March  1832,  Dr.  Sutherland  received 
from  Leake^  as  the  solicitor  of  Waters^  the  sum  of 
3971/.  Ss.  Sd.y  in  part  discharge  of  Mills's  claims  upon 
Waters. 

By  an  order  of  the  30th  of  April  1836,  it  was  ordered, 
that  the  sum  of  55,111/.  6s,  lOd.  Bank  3  per  cent, 
annuities,  standing  in  the  name  of  the  Accountant- 
General,  in  trust  in  this  cause,  to  the  account  of  Waters^ 
and  798/.  85.  5d.  cash  in  the  Bank,  to  the  credit  of  the 
cause,  to  the  like  account,  or  any  interest  thereafter  to 
accrue  due  upon  the  Bank  annuities,  should  not  be 
transferred  or  otherwise  disposed  of,  without  notice  to 
Dr.  Sutherland. 

Dr.  Sutherland^  in  the  month  oi  July  1836,  presented 
a  petition,  praying  for  payment,  out  of  the  fund  in  Court, 
of  the  amount  still  due  to  him,  as  Mills's  representative, 
under  the  deed  of  1819. 


On  the  2d  o(  November  1836,  before  Dr.  Sutherland's 
petition  had  been  heard,  a  petition  was  presented  by 
Henry  fVitichestery  alleging  that  the  several  bills  of  costs, 
the  amount  of  which  was  secured  by  the  before-men- 
tioned deeds,  were  never  investigated  or  settled  by  any 
person  on  behalf  of  Waters^  previously  to  or  at  the  times 
at  which  those  deeds  were  executed ;  and  that  the  sunk 
of  5500/.  only  had  been  allowed  by  the  Master  in  re- 
spect of  the  annuity  of  250/.,  and  the  sum  of  2600/.  only, 
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in  respect  of  the  annuity  of  200/. ;  and  that,  at  the  time 
at  which  the  deed  of  1819  was  executed,  it  had  been 
referred  back  to  the  Master  to  review  his  report,  with 
respect  to  the  sum  of  5500/.;  and  that  several  years 
after  the  date  of  that  deed  Waters  was  compelled  to  pay 
the  sum  of  5500/.  into  Court,  in  part  payment  of  his 
purchase-money,,  although  a  previous  order,  made  before 
the  date  of  the  deed,  had  permitted  him  to  retain  that 
sum,  as  well  as  the  sum  of  2600/.  out  of  his  purchase- 
money. 


The  petition  also  stated,  that  it  was  alleged,  that  aftei' 
the  date  of  the  deed  of  1819,  Robinson  and  YoungtxmB^ 
ferred  their  interest  in  the  5087/.  65. 1 A  to  liiDUs;  and  i^ 
went  on  to  state,  that  the  sum  of  money  received  by 
MilUs  representatives  in  the  year  1835  was  recei 
and  applied  without  the  knowledge  or  concurroioe 
Waters,  and  that  the  same  arose  from  the  sale  of  certai>^ 
stock  which  had  been  invested  in  the  names  of  }SiOs 
and  one  Pearce,  and  which  had  reference  in  sonc^ 
manner  to  the  mortgage  security  to  MiUs^  mention^^ 
in  the  deed  of  1819;  and  that  Mills's  bills  of  costs 
Taylor  v.   Waters  amounted  to  747/*  45.  4rf.,  or  ther 
abouts,   which   sum   was  included  in  the   security 
1819;  that  the  bill  in  that  suit  was  afterwards 
in  the  year  1821,  as  against  Waters,  and  his  costs  order^^a 
to  be  taxed ;  and  that  those  costs  were  taxed  at  thesia^i^ 
of  229/.  I9s.4d. ;  and  that,  by  an  order,  made  in  tfc»^*^ 
cause,  on  the  22d  of  May  1830,  it  was  referred  to 
Master  to  tax  all  parties  their  costs,  of  the  suit,  up 
that  time,  as  between  solicitor  and  client ;  and  that    ^^ 
was  ordered  that  so  much  of  the  3  per  cenL  annuiti^^^ 
then  standing  to  the  credit  of  the  cause  as  would  raL^^ 
the  amount  of  the  costs,  when  taxed,  should  be  soldr 
and  that  out  of  the  money  produced  by  such  sale  tb^ 
costs  should  be  paid  to  the  solicitors  of  the  parties* 

that 
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that  the  then  solicitor  for  Waters  collected  together  the 
several  bills  of  costs  relating  to  the  proceedings  in  this 
cause,  made  out  by  Mills,   and  Mills,  Robinson^  and 
Young,  and  had  copies  made,  which,  after  being  sent 
to  Messrs.  Young  and  Co.  [a),  who  were  the  solicitors 
for  Mills's  representatives,  and  also  his  successors  in 
business,  for  their  approval,  were  carried  into  the  Mas- 
ter's office,  as  part  of  the  Plaintiff's  costs  in  the  cause; 
and  that  those  costs,  amounting  together  to  5S55l.9sA0d., 
were  taxed,  amicably,  as  between  solicitor  and  client ; 
and  that,  in  order  to  vouch  for  several  charges  and  dis- 
bursements contained  in  the  bills  of  costs  so  made  out 
by  Mills,  and  Mills,  Robinson,  and   Young,  in  the  ab- 
sence of  papers  and  documents  which  had  been  lost 
or  mislaid,  or  could  not  be  produced,  it  was  arranged, 
by  agreement  between  the  parties,  that  Young  and  Co. 
should  attend  with  the  cash  and  other  books  kept  by 
Milk,   containing  entries   of  business  done  and  dis- 
bursements  made  by   him    relating    to    the   pt'oceed- 
ings  in  the  cause,  to  vouch  the  several  charges ;  and 
that,  after  several  months  occupied  in  the  taxation  of 
such  costs,  the  sum  of  1884/.  45.  7d.  was  deducted  from 
them,  by  which  means  they  were  reduced  to  the  sum  of 
3971/.  *5s.  Sd.,  instead  of  5855/.  95.  10^.,  at  which  they 
were  delivered  to  Waters,  and  that,  upon  the  last  men- 
tioned sum,  interest  was  claimed  by  Mills*8  executors, 
from  the  date  of  the  deed  of  1819. 


The  petition  further  stated,  that  in  consequence  of 
doubts  having  arisen  as  to  the  validity  of  the  deed  of 
1819,  and  in  consequence  also  of  the  assignment  for  the 
benefit  of  creditors  made  by  Waters  to  the  petitioner, 
it  was  arranged,  under  the  advice  of  counsel,  that  any 

payment 

{ay  This  firni  consisted  o(  Samuel  Young,  before-meDtioned^  WU' 
Uam  Samuel  Young  (his  son),  and  Thonuu  Elliott, 
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payment  to  the  executors  of  Mills  should  be  madewkli* 
oat  prejudice  both  to  the  Talidity  of  the  deed  of  181S^ 
and  to  the  secant j  parported  to  be  created  theidiy,  aoi 
to  die  amoant  of  their  claims ;  and  that,  according 
when  Dr.  Suthaiand  received  the  sam  of  S971i^  5f.  Ji' 
before  mentioDed,  he  gave  a  receipt  in  the  fcdlowag* 
form :  — 


London^  10th  March,  18S£. 
^I  acknowledge  to  have  received  this  day,  iroB 
WmUtm  Leake,  Esq.,  solicitor  of  Edmund  IVaten,  Esq* 
late  of  the  Ki/^s  Theatre  in  the  Haymarket,  the  sum  of 
3971/.  Su  Sd^  on  account  and  in  part  payment  of  tin 
sum  claimed  to  be  due  to  the  estate  of  the  lateJbb 
Mills  of  Parliament  Street,  deceased,  from  the  said 
Edmund  Waters,  in  respect  of  business  done  by  him  as  the 
solicitor  for  the  said  Edmund  Waters,  and  on  a  balaoa 
or  settlement  of  cash  and  other  accounts  between  tbeai; 
and  the  said  sum  of  3971/.  55.  3cf.  is  so  received  by  n^ 
without  prejudice  to  the  validity  or  invalidity  of  the 
security  or  mortgage  executed  by  the  said  Edmd 
Waters  to  the  said  John  Mills  and  his  then  partoeflf 
dated  the  20ih  day  of  July  1819,  and  likewise  without 
prejudice  to  the  question  as  to  what  sum  is  due  fron 
the  said  Edmund  Waters  to  the  said  John  MUls^  upoa 
the  investigation  of  the  several  bills  of  costs  debited  bj 
him  to  the  said  Edmund  Waters,  and  the  settlement  of 
the  cash  and  other  accounts  between  them* 

«  A.  IL  Suthaiand, 
Executor  of  the  late  John  Mills,  Esq* 

*<  Witness,  John  WiUiam  Bury:' 

The  petition  alleged,  that  in  the  account  referred  to 
in  the  deed  of  1819  Waters  was  char<red  witli  sums 
amounting  together  to  about  44'5/.  11 5.  10^.,  in  respect 
of  the  costs  of  John  Palmer  and  William  Morland,  two 
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of  the  Defendants  in  Waters  v.  Taylor^  for  whom  Jlf/'/fe, 
in  order  to  save  expense,  appeared]  and  put  in  answers; 
and  that,  although  Palmer  in  his  answer  stated  that  he 
had  never  consented  to  become  a  trustee,  and  declined 
to  ttct,  yet  Millsy  in  his  before-Aientioned  bill  of  costs, 
made  charges  Amounting  to  94/.  45.  2tZ.,  for  his  attend- 
ing, on  Palmer's  behalf,  aU  the  proceedings  in  the  Master's 
office  under  the  decree.  The  petition  further  alleged, 
that  Waters^  bills  of  costs  in  this  suit  contained  various 
charges  for  sequestrator's  fees,  which  it  appeared,  upon 
the  taxation  of  those  costs,  had  never  been  paid,  and  also 
various  other  irregular  charges,  which,  upon  the  taxation, 
were  disallowed  as  such  ;  and  that  Mills's  executors  had 
never  rendered  any  correct  account  of  their  claim ;  but 
that  on  or  about  the  13th  of  Juli/  1835,  Samuel  Youttgy 
as  the  solicitor  for  Dr.  Sutherland^  sent  to  the  petitioner's 
solicitor  an  account,  in  which  there  were  several  inac- 
curacies, particularly  a  statement  that  3724/.  I  Is.  2d. 
had  been  paid  to  Dr.  Sutherland^  instead  of  3971/.  5s.  Sd.\ 
and  that  Youngs  having  admitted  some  of  the  objections 
taken  to  the  account  to  be  well-founded,  afterwards 
furnished  an  account,  in  which  he  made  the  sum  of 
9245/.  \s.  lld.f  to  be  due  to  Mills's  executors;  and 
that,  as  the  petitioner  was  still  dissatisfied,  his  own  soli- 
citor afterwards  made  out,  and  sent  to  Youjig,  an  account, 
as  between  Mills  and  Waters^  making  rests  at  the  times 
at  which  various  sums  were  paid  to  Mills  or  his  repre- 
sentatives, and  also  claiming  credit  for  various  sums, 
and  other  deductions,  to  which,  in  the  opinion  of  the  pe- 
titioner's solicitor.  Waters  was,  under  the  circumstances, 
fairly  entitled  to  credit ;  and  by  that  account  it  appeared, 
that  the  sum  of  4597/.  85.  Id,^  or  thereabouts,  was  due 
to  Mills^s  estate.  In  this  account,  credit  was  taken,  on 
the  part  of  Waters^  for  the  deductions  made  from  that 
portion  of  the  costs  relating  to  the  proceedings  in  this 
cause,  which  had  already  been  taxed  and  settled  under 
the  orders  in  this  cause ;  and  the  amount  of  which  costs, 
Vol.  II.  O  o  as 
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as  taxed,  were  paid  to  the  surviving  executor  on  the 
10th  of  March  1832. 

The  petition  stated,  that  Young  had  since  made  ont 
another  account,  in  which  he  claimed  the  sum  of 
888 liL  AfS.  lOd.  as  being  due  to  Mill^s  estate;  and  that 
Mills^s  executor  also  claimed  to  have  paid  to  him,  out  of 
the  funds  in  Court  belonging  to  Waters^  various  costs 
and  expenses  in  consequence  of  the  trust  created  by  the 
deed  of  1819. 


The  petition  added,  that  the  petitioner  was  advised 
that  it  was  his  duty  to  take  measures  for  the  purpose  of 
investigating  the  accounts,  and  of  having  it  ascertained 
what  was  due  to  Mills  or  his  estate ;  and  that  the  peti- 
tioner was  willing  that  the  deed  of  1819  should  stand  as 
a  security  for  the  payment  of  whatever  sum,  upon  a  (iill 
and  fair  investigation  of  tlie  accounts,  might  be  found 
due  to  Mills  or  his  estate. 

ITie  petition  prayed  a  reference  to  the  Master,  to  tax 
the  bills  of  costs  of  Mills^  and  Mills^  Robinson^  and 
Youngs  as  between  solicitor  and  client,  and  also  to  in- 
vestigate the  cash  and  other  accounts  between  Waters 
and  Mills^  and 'Millsy  Robinson^  and  Young;  and  that 
what  the  Master  should  find  to  have  been  the  balance 
due  from  Waters  on  the  20th  of  July  1819,  might  be 
taken  as  the  sum  secured  by  the  deed  of  that  date,  and 
that  the  Master  might  calculate  interest  on  that  sum 
from  the  date  of  that  deed,  and  also  proceed  to  take 
the  subsequent  cash  and  other  accounts  between  Waters 
and  Mills ;  and  that  what  the  Master  should  find  to  be 
the  balance  due  from  Waters^  might  be  set  apart  to  a 
separate  account,  out  of  the  sum  of  55,111/.  Ss.  ](k/.. 
Bank  annuities,  already  mentioned,  standing  to  the  credit 
of  this  cause,  to  the  account  of  Edmund  Waters^ 
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The  allegations  of  this  petition,  so  far  as  related  to 
the  accounts  and  bills  of  costs  delivered  by  Young  after 
Mm^s  death,  and  to  the  taxation  of  costs,  and  the  form 
of  the  receipt  given  by  Dr.  Sutherland^  and  the  reason 
given  for  the  adoption  of  that  form,  were  verified  by  the 
affidavit  of  Mr.  Bury^  Mr.  Waters^s  present  solicitor, 
who  also  stated  his  belief  that  the  bills  of  costs,  the 
amounts  of  which  were  provided  for  by  the  deeds  before 
mentioned,  were  never  investigated  or  settled  by  any 
person  on  behalf  of  Waters^  either  at  or  before  the  time 
at  which  the  deeds  were  executed. 


1837. 


An  affidavit  sworn  by  Mr.  Youngs  in  opposition  to 
Mr.  TVinchestej^s  petition,  stated,  that  between  the  year 
1808,  when  he  entered  into  partnership  with  Mills  and 
Robinson^  and  the  month  of  July  1817,  when  that  part^ 
nership  was  dissolved,  four  classes  of  bills  were  delivered 
to  Waters  by  the  firm ;  that  the  first  of  these  classes 
amounted  to  the  sum  of  2984/.  05.  1^/.,  commencing 
with  business  done  before  the  deponent  entered  into  the 
partnership,  and  ending  at  the  long  vacation  of  the  year 
1811,  and  was  soon  after  that  period  delivered  to  the 
Plaintiff;  that  the  second  class  amounted  to  2628/.  155. 9d. 
for  business  done  up  to  the  long  vacation  of  1814, 
making  together  5612/.  155.  lOt/.,  and  that,  during  those 
periods,  the  firm  had  received,  on  account  of  Waters^ 
sums  amounting  to  3817/.  95.  9^,  leaving  a  balance  of 
1795/.  6s.  Id.  due,  which  was  sometime  afterwards 
settled,  by  Waters  giving,  as  the  deponent  believed,  an 
acceptance  or  promissory  note  for  1795/.,  due  on  the 
dOth  of  November  1815,  but  which  was  not  paid,  except 
as  after  mentioned;  and  that  the  third  class  of  bills, 
for  further  business  done  up  to  Hilary  term  1816, 
amounted  to  2043/.  95.  6e/.,  and  was  at  or  about 
that  period  delivered  to  Waters^  and  remained  un- 
getded    until  the  4th  of  February  1817,  when  it  ap- 

O  o  2  peared 
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1837.        peared   the   firm    had    received    sums    amoanting  to 
236/.  05.  6d.y  leaving  a  balance  of  1807/.  9s.  Od^  which, 
together  with  the  sum  of  1795/.  before  mentioned,  and 
interest  thereon,  made  3708/.,  which  was  secured  by  the 
deed  of  181 7 ;  and  that  the  fourth  class  of  bills  amounted 
to  1008/.  105.   It/.,  commencing  at  Hilary  term  1816, 
and  ending  at  the  dissolution  of  the  partnership,  and  was 
delivered  to  Waters  in  consequjence  of  the  dissolution, 
and  remained  unsettled  until  the  4th  oi  February  1819, 
when  the  sum  of  3708/.,  with  two  years'  interest,  was 
payable  under  the  deed  of  1817. 

The  deponent  stated,  that,  eighteen  months  after  the 
dissolution  of  the  partnership  of  Millsy  liobinson^  and 
Youngy   the  deponent  and  his  partner  Robinson   were 
desirbus  that  at  least  the  debt  due  to  the  firm  of  Mills^ 
Mobinson^  and  You7igy  which  then  amounted,  with  in- 
terest, to  5087/.  6s.  Id.,  should  be  discharged  ;  and  many 
applications  were  accordingly  made  to  Waters  for  the 
purpose,  when,  at  length.  Waters  stated  his  inability  to 
pay  the  amount  at  that  time ;   but  proposed,  on  the 
former  security  being  relinquished,  to  give  the  most 
satisfactory  security  he  could,  and  desired  Mills  would 
furnish  him  with  his  bills  of  costs  incurred  since  the 
partnership  had  ended,  which  he  would  add  to  his  debt, 
and  extend  the  security  to  all  then  due;  and  that  this 
negociation  was  communicated  to  MaylieWy  who  was  at 
that  time  also  acting  as  the  Plaintiff's  solicitor  in  trans- 
actions with  Bii'ch  and  Chambers ;  and  that  the  form  of 
the  security  to  be  given  by  Waters  was  at  length  arranged 
between  Mayhew,  the  solicitor  of  Birch  and  Chambers,  and 
-Mills,  Robinson,  and    Young,  and  the  draft  of  the  in- 
tended security  was  drawn,  with  blanks  for  the  amounts 
of  the  debts  and  the  times  of  payment,  and  was  settled 
by  one   counsel  on  the  part  of  Mills,  Rohinsofi,  and 
Young,  and  by  another  counsel  on  the  part  of  Birch 
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and   Chambers^    MayJiew  and    Waters;   Mayhew  being 
privy  to  every  part  of  the  transaction,  and  consulted  by 
Waters  on  every  occasion  relative  thereto ;  that  a  meet- 
ing then  took  place,  for  the  purpose  of  inserting  in  the 
draft  the  amounts  of  the  debts  and  the  times  of  payment, 
which  was  attended  by  Waters^  by  Mills,  Robinson^  and 
Youngy  and  by  Mayhew;  when,  upon  conferring  as  to  the 
time  of  payment,   Watas  said  he  feared  he  must  ask 
several  years,  but  that  the  interest  should  be  regularly 
paid  ;  upon  which  the  deponent  and  Robinson  suggested 
that  some  part  of  the  debt  should  be  paid  at  a  short  period, 
as  they  wanted  the  money,  in  consequence  of  their  great 
expenditure  in  fees,  &c. ;  and  that,  after  much  conversation 
on  the  subject,  and  for  the  accommodation  of  Waters^ 
Mills  stated  he  would  supply  money,  and  undertook 
that,  when  required  by  the  deponent  or  Robinson,  he 
would  advance  to  the  extent  of  their  shares ;  and  that 
thereupon,  and  upon  the  guarantee  of  Chambers  for  the 
regular  payment  of  the  interest,  the  time  proposed  by 
Waters  was  agreed  to ;  and  that  Mills^s  undertaking  was 
fulfilled  by  him  a  short  time  afterwards,  and  tliat  he 
thereupon  became  entitled  to  the  shares  of  Robinson  and 
Young:  and  that  C^wifer^,  in  pursuance  of  his  guarantee, 
regularly  paid  the  interest,  up  to  the  4th  February  1825  ; 
and  ceased  the  payment  of  it  from  that  time,  only  on 
account  of  his  bankruptcy,  which  happened  a  few  months 
afterwards.      The  deponent  added,  that   at  the  same 
meeting,    MiUs   inquired   of   Waters  whether   he   had 
looked  through  the  bills  which  he  had  last  delivered, 
as  desired  by  Waters,  and  which   Waters  then  held  in 
his  hand;    and  that   Waters  replied,  that  he  expected 
they  would  have  far  exceeded  the  sum  to  which  thfey 
amounted,  and  which  Waters  stated  was  960L  Ms.  Sd., 
and  that  he  should  look  no  further  into  them,  being 
perfectly  satisfied,  or  words  to  that  effect* 
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18S7.  The  deponent  went  on  to  state,  that  at  the  time 

of  Mills*8   death   he,   the   deponent,   was   desired  to 
attend  immediately   to  the  conduct  of  this  suit,  (Ml 
behalf  of  Waters  ;  and  that  he  accordingly  applied  to 
Dr*  Sutherland^  as  MiMs  acting  executor,  for  permissioQ 
to  select  from  his  papers  such  as  were  necessary  for  the 
purpose  of  conducting  it ;  and  that,  having  obtained  all 
the  papers  which  he  thought  necessary,  relating  to  this 
suit,  he  did  what  was  pressing  in  the  suit,  until  the  month 
of  April  following,  when  Mr.  Leake^  the  predecessor 
of  Mr.  Bury^  as  solicitor  for  WaterSj  called  on  the  de- 
ponent for  various  papers  in  the  suit,  for  the  purpose 
of  prosecuting  it  on  behalf  of  Waters^  as  he  stated  he  bad 
authority  from  Waters  so  to  do;  and  that  the  deponent  ac- 
cordingly handed  to  Leake  such  papers  as  he  required* 
•and  permitted  Mr,Bwy  (who  was  then  Mr.  Leak^s  clerk) 
:to  take  such  others  as  were  necessary ;  and  so,  from  tiocB^ 
to  time,  since  Mr.  Bury  became  Water^s  solicitor,  per- 
mitted his  clerk  to  have  whatever  he  required,  up  t^ 
the  present  time ;  and  that  when  the  clerk  came  to  tb^ 
deponent's  office,  he  was  always  shewn  into  the  rocMSi 
where  the  papers  in  this  cause  were,  and  left  to  seard^ 
ibr  and  take  away  whatever  he  wanted. 

The   deponent   stated   also,   that  according  to  tl>^ 
practice  of  the   firm  of  Millsy  Robinson^  and  Yomr^^m 
when  papers  in  any  cause  or  business  were  done  wiC-'^* 
and  the  bills  made  out,  they  were  sometimes  tied  up     ^'^ 
bundles,  and  put  away  in  a  closet ;  but,  to  prevent  t^^ 
great  accumulation  of  papers,  many  were  burned    ^'^ 
destroyed  ;  and  that  all  papers  not  considered  as  da^^ 
with,  as  well  as  those  so  put  away  and  belonging  to  9l^T 
matters  in  which  Waters  was  a  party,  remained,  on  tZ^^ 
dissolution  of  the  partnership,  in  the  possession  o(  MiU^ 
and  were  wholly  out  of  the  possession  or  control  o( 
the  deponent,  from  that  time,  uqtil  his  applicatk)D  to 


CASES  IN  CHANCERY.  543 

J)r*  SiUAef'land^  before  mentioned;  and  that,  on  that  I8S7. 
occasion,  be  foand  that  many  of  the  papers  which  had 
been  so  put  away  were  in  a  bad  state,  the  writing 
having  been  obliterated,  and  the  paper  crumbling  to  dust, 
under  the  effects  of  damp ;  and  that  they  were,  therefore, 
burned  or  destroyed,  the  deponent  first  endeavouring 
to  find  out  whether  any  of  them  could  for  any  cause  be 
necessary  or  useful  if  preserved ;  and  that  nearly  all  the 
papers  and  documents  relative  to  the  business  done 
for  Waters^  other  than  the  business  of  this  suit,  had 
been  lost  or  destroyed ;  and  that,  of  the  papers  relating 
to  this  suit,  very  many  vouchers  and  material  papers 
or  documents  were  lost,  mislaid,  or  destroyed ;  but  that 
the  papers  which  the  deponent  destroyed  after  MiUs*8 
death,  as  before  mentioned,  would  have  been  kept  by 
him,  even  in  their  decayed  state,  if  he  had  not  con- 
sidered that  the  bills  to  which  they  related,  and  all 
matters  relative  thereto  were  wholly  settled  and  at  rest. 
He  added,  that  the  gross  amount  of  the  bills  delivered 
to  Waters^  by  MiUs^  and  Mills^  Robinson^  and  Your^^ 
before  the  date  of  the  deed  of  1819,  was  nearly  10,000/., 
of  which  4500/.  only  related  to  this  suit,  and  that  the 
vouchers,  documents,  and  papers  remaining  in  the  de- 
ponent's possession  applied  only  to  a  portion  of  the 
proceedings  in  this  suit. 

The  deponent  positively  swore  that  it  would  now  be 
.  utterly  out  of  his  power  to  support  the  bills  of  costs,  in 
the  manner  usually  required  on  taxation ;  particularly,  as 
a  period  of  twenty-eight  years  since  the  commencement, 
and  of  nineteen  years  since  the  conclusion  of  them,  had 
elapsed,  and  as  most  of  the  charges  made  in  such  bills 
were  for  common  law  and  equity  business,  in  neither  of 
which  branches  did  the  deponent  interfere,  but  which 
were  personally  conducted  by  Mills  and  Robinson^  who 
had  both  been  dead  many  years ;  and  he  stated,  that  it 
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was  true  that  a  bill  of  costs  in  this  suit,  which  had  been 
partly  made  out  by  Mr.  Bury  from  the  several  dasses 
of  bills  before  mentioned,  was  sent  by  him  to  the  de- 
ponent, for  approval ;  but,  as  the  deponent  had  known  or 
understood  very  little  of  the  proceedings,  he  declined 
approving  it,  or  interfering  with  it ;  and  he  went  on  to  saj) 
that  he  could  not,  from  any  papers  or  documents  in  his 
possession,  judge  whether  that  bill  of  costs  amounted  to 
5855/.  95.  \OdUj  and  was  taxed  amicably  between  soli- 
tor  and  client ;  but  that  he  believed  it  included  the 
whole  of  Waters^s  costs,  from  the  commencement  of  thb 
suit,  and,  consequently,  Mills's  costs,  from  the  date  of 
the  mortgage  security  up  to  his  death,  as  well  as  die 
deponent's  costs  since  Mills's  death,  and  which,  together, 
were  of  considerable  amount;  that  he  believed  that 
many  of  the  charges  were  taxed  off,  for  want  of  vouchers, 
and  because  the  papers  and  documents  had  been  by 
some  means  destroyed,  lost,  or  mislaid,  and  he  said 
that  he  did  not  refuse  to  permit  the  parties  taxing  the 
bill  seeing  any  books,  papers,  or  documents  in  hb 
possession ;  but  on  the  contrary,  at  the  particular  re- 
quest of  Mr.  LeakCf  he  caused  them  to  be  taken  to  the 
Six  Clerks'  Office,  on  each  occasion  w  hen  the  parties 
to  the  taxation  attended,  and  produced  them  whenever 
required ;  but  otherwise  he  did  not  interfere  in,  and 
specially  protested  against  interfering  in  the  taxation, 
and  he  did  not  know  or  believe  that  any  such  sum  as 
1884/.  45.  7d.  was  taken  off  the  several  bills  which  had. 
been  delivered  and  settled  by  the  deed  of  1819. 


The  deponent  further  stated,  that  the  words  of  the 
receipt  signed  by  Dr.  Suthaiand  applied,  and  were  ex- 
^pressly  intended  to  apply,  to  the  investigation  of  die 
costs  and  Accounts  of  Mills  individually,  subsequent  to  the 
mortgage  security  ;  and  that  the  proviso  that  the  receipt 
should  be  without  prejudice  to  the  validity  or  invalidity  of 

the 
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the  mortgage  security,  applied,and  was  intended  to  apply, 
solely  to  a  belief,  expressed  by  Mr.  Bury^  that  the  deed 
of  security  was  altogether  an  invalid  one,  and  not  to  any 
question  as  to  the  amount  for  which  the  security  should 
stand. 


An  affidavit,  sworn  by  Mr.  Bury^  in  answer  to  that  of 
Mr.  Yoitngj  stated  that  he  believed  that  Mayhew  did  not, 
on  the  occasion  of  the  execution  of  the  deed  of  1819, 
act  as  solicitor  of  Waters^  but  that  he  then  acted  as  soli- 
citor of  Birch  and  Chambers ;  and  also  as  representing 
an  interest  which  he  himself  then  had  in  the  Opera  House 
by  way  of  security ;  and  that  Mills  had  charged  for 
making  a  copy  of  the  draft  for  the  perusal  of  Mayhew  and 
Co.,  on  the  part  of  Birch  and  Chambers^  and  for  attend- 
ing Mayhew  and  Co.  with  it.  He  stated  that,  previously 
to  the  bills  of  costs  being  carried  into  the  Master's  office 
for  taxation  in  this  cause,  he  sent  them  to  Young  and  Co. 
for  their  perusal ;  and  that  Young  and  Co.,  in  a  bill  of 
costs  subsequently  made  out,  had  charged  the  following 
item :  —  "  For  our  trouble  in  perusing  draft  bill  of  costs, 
going  through  the  same,  pointing  out  the  different  parts 
which  did  not  relate  to  Waters  v.,  Taylor,  making 
various  observations  thereon,  and  which  took  up  several 
days,  51." 

He  added,  that  on  the  12th  of  January  18S1,  Mr. 
Leake  sent  to  Messrs.  Young  and  Co.  a  letter,  which  was 
in  part  as  follows : — "  I  enclose  you  copies  of  warrants  for 
the  whole  of  Wednesday^  which  I  will  thank  you  to  attend 
on  behalf  of  Mr.  Af/7/5,  whose  costs  will  then  be  taxed  ;" 
and  that  Young  and  Co.'s  bill  of  costs  contained  the  fol* 
lowing  item  :  —  "  Production  of  variety  of  warrants  and 
other  documents,  being  required  to  substantiate  queried 
items;  examining  and  arranging  and  assorting  the  papers, 
&c. ;  to  produce,  engaged  two  days ;  and  attending  Dr. 
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Sutherland^  the  executor  of  the  late  Mr.  MUls^  for  books, 
&c«,  to  produce  to  voucli  items  in  the  bill  of  costi, 
2/.  25." ;  and  also  various  items  of  charges,  amouDtbg 
to  23/.  135.  4^2.  or  thereabouts,  for  attending  upon  the 
taxation. 


\\i 


An  affidavit  by  Dr.  Sutherland  bore  testimony  to  the 
accuracy  of  the  statement  made  by  Mr.  Yma^^  so  £ur 
as  regarded  events  which  had  happened  since  ifiUs's 
death. 


The  affidavit  of  Thomas  Elliott  also  supported  Mr« 
Youngs  affidavit  generally ;  and  further  stated,  that  ii^ 
the  year  1830  or  1831,  the  deponent,  and  Samud  Yoimg9 
and  his  son   William  Samuel  Youngs  with   whom  tb^ 
deponent  was  then  in  partnership,  as  attorneys  and  soli'* 
citors,  were  applied  to  by  Leakey  the  then  solicitor  c^^ 
Waters^  to  produce  the  papers  and  other  documents  1^=^ 
the  possession  of  the  deponent  and  his  before-mentioiie>^ 


partners,  for  the  purpose  of  supporting  JVater^s  bill 
costs  in  this  cause,  then  about  to  be  taxed ;  and  that,  9» 
perusing  that  bill,  for  the  purpose  of  selecting  the 
cessary  papers,  the  deponent  discovered  that  it  w 
framed  very  differently  from  the  bills  which  had  beer 
delivered  by  Millsy  Robinson^  and  Yotingy  and  foum 
many  charges  which  were  not  costs  in  the  cause,  aa 
which  the  deponent  believed  he  pointed  out  to  M 
Buryy  then  Mr.  Leakeys  clerk ;  that,  in  consequence 
the  deponent  having  promised  to  do  what  he  could  t^ 
assist  Mr.  Waters  on  the  taxation,  Mr.  Leake  su 
quently  sent  to  Young  and  Co.  the  letter  of  the  ISth 
January  1831,  mentioned  in  Mr.  JBtiry's  affidavit ;  bu 
in  consequence  of  the  letter  stating  that  the  deponent' 
attendance  was  to  be  on  behalf  of  MiUs^  the  deponec^^ 
and  his  partners  refused  such  interference ;  whereupon 
the  matter  stood  over^  until  an  understanding  took  plac:^ 
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between  the  deponent  and  his  partners  and  Mr.  Ledke^        1837. 

that  the  charges  for  such  trouble  and  attendance  should 

be  made  to  Mr.  Waters;  and  then  the  deponent,  from 

time  to  time,  attended  the  taxation  accordingly,  with  the 

view  of  assisting  Mr.  Leakey  by  producing  such  books 

and  documents  as  were  in  the  possession  of  the  deponent 

and  his  partners,  and  with  that  view  only;   but,  the 

business  charged  for  in  the  bill  of  costs  having  been 

conducted  by  Mills  and  Robinson  (both  of  whom  were 

then  dead),  the  deponent  was  able  to  afford  but  very 

little  explanation,  as  many  of  the  papers  and  vouchers, 

as  the  deponent  believed,  from  unforeseen  circumstances, 

had  been  lost,  mislaid,  or  destroyed;  and  many  items 

were  in  consequence  struck  out  or  disallowed,  which, 

the  deponent  in  his  conscience  believed,  would  not  have 

been  disallowed,  had  Mills  or  Robinson  been  living : 

and  the  deponent  believed  that,  for  the  reasons  before 

stated,  it  would  now  be  utterly  impossible  to  tax  the  bill^ 

so  as  to  do  justice  to  Milieu  executor. 

On  the  21st  of  November  1836,  the  Vice-Chancellor 
made  an  order  upon  the  two  petitions,  directing  that  it 
should  be  referred  to  the  Master  to  tax  the  bills  of 
costs  of  Millsy  and  Millsy  Robinson^  and  Youngs  deliv- 
ered previously  to  the  20th  of  July  1819,  and  to  take 
an  account  of  the  monies  received  by  MillSy  and  Mills^ 
Robinson^  and  Youngy  on  account  of  Watersy  up  to  that 
day  ;  and  that  what  upon  that  taxation,  and  upon  taking 
those  accounts,  should  be  found  to  be  the  sum  due  from 
Waters  to  MiUsy  and  Mills,  Robinsony  and  Youngy  on  that 
day,  should  be  taken  as  the  sum  secured  by  the  deed  of 
that  date;  and  that  the  Master  should  compute  interest 
upon  such  last-mentioned  sum,  from  the  date  of  the 
deed,  at  the  rate  of  5  per  cent,  per  annum  ;  and  that  it 
should  also  be  referred  to  the  Master  to  tax  MiUs^s  bills 

of 
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1837.        of  costs,  incurred  subsequently  to  the  date  of  the  deed. 
And,  amongst  other  directions,  it  was  ordered,  that  in 
case  it  should  appear  to  the  Master  that  any  of  the 
papers  and  documents  required  for  such  taxation,  and 
for  vouching  the  accounts,  had  been  lost  or  mislidd,  or 
could  not  be  produced,  the  books  of  Mills^  or  of  Mtfls, 
Robinson^  and  Youngs  should  be  received  in  evidence; 
and  liberty  was  given  to   state  special  circumstances, 
with  regard  to  any  papers,   vouchers,  or  documents, 
which  had  been  lost  or  mislaid ;  and  the  Court  reserved 
the  consideration  of  what,  if  any,  directions  should  be 
given,  in  the  event  of  any  papers  or  documents  appear- 
ing to  have,  been  lost  or  mislaid. 

Dr.  Sutherland  appealed  from  this  order. 

Mr.  Knight  and  Mr.  Richards^  in  support  of  the  ap- 
peal, contended  that  Mr.  Winchester^  as  an  assignee,  had 
no  right  to  present  a  petition  for  taxation  of  the  bills  of 
costs  incurred  by  Waters,  They  argued,  that  the  right 
to  taxation  is  given  to  the  client  alone,  and  is  founded 
upon  his  undertaking  to  pay;  and  that  there  is  no 
privity  or  reciprocity  between  the  solicitor  and  an 
assignee  of  the  client;  and  that  the  solicitor  ought  not 
to  be  obliged  to  accept  the  undertaking  of  an  assignee, 
which  may  be  almost,  or  even  quite,  valueless,  while  that 
of  the  client,  in  whose  responsibility  the  solicitor  con- 
fided, may  be  a  perfectly  adequate  security.  They  said 
that  the  assignment  to  Winchester  was  expressed  to  be 
subject  to  the  payment  of  the  sums  secured  by  the 
deed  of  1819;  and  that,  therefore,  he  had  no  right  to 
dispute  the  security  made  by  that  deed,  or  to  endeavour 
to  cut  down  the  amount  of  the  charge  to  which  the 
interest  assigned  to  him  was,  at  the  time,  expressly  de- 
clared to  be  subject  Upon  this  branch  of  their  argument, 
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they  cited  Hazards.  Lane(a)j  Langfordv.  Nott{b\  and 
Storie  V,  'Lord  Bective.  (c) 

They  further  insisted,  that  even  supposing  Winches^ 
ter^s  petition  had  been  presented  by  Waters  himself,  no 
case  for  a  taxation  ^ad  been  made.  It  did  not  appear 
that  Waters  had  ever  made  even  the  slightest  objection 
to  any  one  of  the  items,  and  there  was  no  evidence  that 
he  concurred  in  the  present  application,  or  that  he  did  not 
disapprove  of  it.  They  remarked  upon  the  long  acquies- 
cence of  Waters^  and  those  claiming  under  him ;  namely, 
for  twenty-eight  years  since  the  commencement  of  the 
business  for  which  the  deed  of  1819  provided  payment, 
and  for  eighteen  years  since  the  conclusion  of  that  busi- 
ness. They  said,  that  no  attempt  had  been  made  to 
prove  that  fraud  or  imposition  had  been  practised  by 
JMills  or  his  partners,  and  that  the  injustice  of  ordering 
a  taxation  now  would  be  very  great,  inasmuch  as  the  loss 
and  destruction  of  documents,  and  several  deaths,  made 
it  impossible  for  the  Court  to  place  the  parties  in  the 
situation  in  which  they  stood  in  the  year  1819;  and  they 
called  attention  to  the  circumstance,  that  MilU^s  repre- 
sentatives were  no  parties  to  the  taxation  of  the  costs  in 
this  cause,  which  took  place  many  years  after  his  death* 
They  cited,  on  this  part  of  the  case,  the  following  autho- 
rities ;  Pistor  v.  Dunbar  [d\  Langstaffe  v.  Taylor  {e\ 
Cooke  v.  Setree  {g\  Plenderleath  v.  Fraser  (//),  Crossley  v. 
Parker  (/),  Gretton  v.  Leybume  (^'),  Howell  v.  jErf- 
fnunds{l\  Ex  parte  Shipdem.  {m) 

Mr. 
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{a)  5  Mer,285, 

(A)  I  J.  ^  iV.  291.;  but  see 
Vincent  v.  Venner,  1  Mylne  i$* 
Keen,  212. 

(c)  IJ.^W.  292.  n. 

{d)  1  Atittr,  186. 

{e)  14  Vet.  262. 


(g)   I  r.  <J  -».  126. 

\h)  3K.<5-J9.  174. 

(f)   IJ.^W.  460. 

[k)  Tum.^  Rtut.AQl. 

(/)  4  Rutt.  67. 

(m)  6  Dowl.  4*  RffL  339, 
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Mr.    Wigram,  in  support  of  the   Vice-CbancelWs 
order,  said  that  the  only  question  was,  whether  Watm 
would  himself  be  entitled  to  have  the  bills  in  question 
taxed.     He  contended  that  it  was  not  necessary  toproTe 
that  fraud  or  imposition  had  been  practised  by  the  soli" 
citor ;  but  that  the  Court,  supposing  all  the  inforroadon 
with  respect  to  the  bills  to  be  on  the  side  of  the  solicitor, 
would  order  a  taxation,  where  the  charges  could  be  shewn 
to  be,  prima  facicy  so  large,  as  to  make  it  morally  certain 
that,  upon  taxation,  a  great  part  would  be  struck  off. 
This  was  a  case  like  Crossley  v.  Parker ;  for,  not  only 
had  all  the  costs  been  incurred  during  the  pendency  of 
this  suit,  but  the  suit  was  still  pending  when  the  deed 
of  1819  was  executed.     The  pendency  of  a  suit  at  the 
time  of  the  alleged  payment  or  settlement,  was  of  itself 
a  sufficient  reason  to  justify  a  taxation;  Howell  y.  Ed' 
fnunds.{a)     In  The  Draper^  Company  v.  Davis  (6),  Lord 
Hardwicke  ordered  a  taxation,  ]afier  the  lapse  of  seventeen 
years ;  and,  in  another  case  (mentioned  by  Lord  Eldon 
in  Cooke  v.  Setree  (c) ),  after  twenty-one  years.     The  cir- 
cumstances stated  in  the  evidence  in  this  case  entitled 
the  Court  to  assume  that  pressure  on  the  part  of  the 
solicitors  did  in  fact  exist      Mr.  Wigram  commented 
upon  the  cases  cited  on  the  other  side,  and  argued  that 
they  were  different  from  the  present ;  and  he  referred  to 
Williams  v.  Piggott.  {d) 


Sir  W.  Home  appeared  for  Mr.  Waters^  but  did  not 
interfere  in  the  discussion. 

Mr.  Knight,  in  reply. 


(a)  4  Russ.  67. 
ib)  2  AtA:  395. 


The 


(c)  I  F.4r  B.  186. 
id)  Jacob,  598. 
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The  Lord  Chancellor.  1837. 

Having,  very  recently,  in  the  case  of  HorlocJc  v. 
Smith{a\  had  occasion  to  state  my  view  of  the  cases  relat- 
ing to  taxing  bills  of  solicitors,  which  had  been  settled  and  j^^  ^^ 
paid,  it  will  only  be  necessary  in  this  case  for  me  to 
state  the  facts  as  they  appear  in  evidence,  and  to  apply 
the  doctrine  to  be  deduced  from  those  cases  to  such  facts. 

That  part  of  the  Vice-Chancellor's  order  which  has 
given  rise  to  the  discussion  in  this  case  directs  the  tax- 
ation of  all  bills  of  costs  of  the  late  Mr.  Mills^  and  of 
his  firm  of  MillSj  Robinson^  and  Youngs  delivered  before 
the  20th  o(  July  1819,  in  respect  of  business  done  for 
Mr.  Waters^  and,  of  the  receipts  on  his  account,  and 
declares  that  the  sum  so  found  due  shall  be  treated  as 
the  sum  secured  by  the  deed  of  the  20th  of  July  1819. 

There  is  but  little  dispute  as  to  the  facts.  It  ap- 
pears that  in  1814  and  1815,  Mr.  Mills  became  as-* 
signee,  in  trust  for  Waters^  of  two  annuities,  supposed 
to  be  charges  upon  the  Opera  House ;  and  it  appears, 
from  a  recital  in  the  deed  of  1817,  that  Waters  was, 
before  that  time,  indebted  to  Mills  in  a  certain  sum  due 
on  a  mortgage  made  by  Mr.  Gooldy  to  whom  Waters  was 
executor;  but,  whatever  may  have  been  the  nature  of 
that  security,  by  the  deed  of  4th  of  February  1817,  that 
sum,  recited  to  be  so  secured,  and  another  sum  statec)  to 
have  been  that  day  ascertained  to  be  due  to  MiUs  and 
Co.  upon  an  account  stated,  are  charged  upon  the  two 
annuities,  and  the  arrears  due.  The  deed  of  the  20th  of 
July  1819,  recites  that  there  was  then  due  to  Mills  upon 
that  security  2018/.,  and  to  MiUs  and  Co.  4078/.,  and 
that  it  was  desirable,  to  enable  Waters  to  settle  his  pur- 
chase 

(a)  Reported,  p.  495.  anih 
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chase  money,  that  tiieir  lien  upon  the  annuities  should 
be  released :  they  accordingly  released  such  charge ;  and 
WaterSj  with  the  concurrence  of  Chambers  and  Mayhap 
who  Appear  to  have  had  themselves  a  charge  upon  the 
property,  assigns  all  his  interest  in  the  Theatre,  and  in 
the  monies  arising  therefrom,  to  secure  the  debt  bO 
secured  by  the  deed  of  1817,  and  subsequent  additions 
to  it,  making,  together,  due  to  Mills  29191.^  and  ioMiJh 
and  Co.  5087/. 


In  1822,  Mr.  Mills  died,  and  Dr.  Sutherland  is  h» 
representative.  From  that  time,  Mr.  Leake  acted  as 
solicitor  for  TVata'S. 


From  Mr.  Young's  affidavit  it  appears,  that  in  181 1, 
the  first  bill  of  costs  was  delivered ;  that  in  1815,  Watcn 
gave  a  bill  of  exchange  fdr  the  balance  due  at  that  time; 
that  in  1816,  other  bills  were  delivered,  and  the  amount 
secured  by  the  deed  of  1817:  that  upon  the  dissolution 
of  partnership  between  Mr.  Mills  and  Messrs.  Yow^ 
and  Robijisou^  the  latter  were  desirous  of  having  Waterii 
debt  paid;  that  a  meeting  took  place,  at  which  Mr. 
Waters  and  Mr.  Mayhew  were  present:  that  Ifaten 
stated  his  inability  to  pay  at  that  time ;  and  that,  there- 
upon, Mills  undertook  to  satisfy  his  partners  their  shares 
and  take  the  debt  to  himself,  which  he  afterwards  dids 
and  so  became  solely  entitled  to  receive  what  is  due: 
that  the  sums  were  then  filled  in,  Mr.  Mills  asking 
Waters  if  he  had  looked  through  the  bills,  and  }Yaten 
answering  that  they  came  to  much  less  than  he  expected} 
and  that  he  would  not  examine  them  further.  I  men- 
tion the  fact  that  Mr.  Mayhew  was  present,  not  because 
I  find  any  proof  of  his  acting  for  Waters^  but  because 
if  there  had  been  any  inaccuracy  in  Mr.  Young\  state- 
ment of  what  took  place,  Mr.  Mayhcx  might  have  been 
called  upon  to  explain  it. 

Founded 
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Founded  upon  these  securities,  and  there  being  a 
large  sum  in  Court  subject  to  this  charge,  Dr.  Sutha-- 
landj  as  representative  of  Mr.  Milisj  in  Jtdj/  last,  pre- 
sented a  petition  for  payment  of  what  was  due  to  his 
estate ;  but  that  petition  having  been  adjourned  to 
November^  Mr.  Winchester^  as  assignee  of  Mr.  Waters^ 
presented  a  cross  petition,  praying,  in  substance,  what 
the  order  has  directed.  In  support  of  this  application 
to  have  the  bills  taxed,  prior  to  the  security  of  1817 
and  1819,  this  petition  alleged,  that  the  bills  had  not 
been  investigated  by  any  person  on  heimXf  of  Waters ; 
that  747/.  45.  4</,,  part  of  the  sum  secured  by  the  deed 
of  1819,  was  for  Wateris  costs  in  Taylor  v.  Waters; 
that  that  suit  was  dismissed  with  costs  in  1821,  and 
that  his  taxed  costs  amounted  only  to  229/.  195.  ^d.\ 
that,  in  1830,  the  costs  of  all  parties  in  Waters  v.  Tay^ 
lor  were  ordered  to  be  taxed  and  paid,  and  that  Water^s 
costs,  comprised  in  the  bills  secured  by  the  deed  of  1819, 
were  claimed  at  5855/.  95.  10^.,  but  were  reduced  to 
3971/.  5s.  Sd. —  1884/.  45.  7d.  having  been  taken  off; 
and  the  petition  infers,  though  it  does  not  in  terms 
state,  that  this  taxation  was  attended  by  Messrs.  Young 
^nd  Co.  as  solicitors  for  the  representative  of  Mr.  Mills; 
and  Mr.  Bun/'s  affidavit  is  calculated  to  lead  to  the 
same  conclusion :  but  Mr.  Elliott  positively  denies  that 
the  attendance  was  on  behalf  of  Mr.  Mills^s  estate ;  and 
states,  that  it  was  given  at  the  request  of  Mr.  LeaJce^  for 
the  protection  of  Mr.  Waters^s  estate :  and  the  charges  for 
such  attendance,  mentioned  in  Mr.  Bury's  affidavit,  leave 
no  doubt  in  my  mind  that  such  was  the  fact.  These 
taxations,  therefore,  of  Taylor  v.  Waters  in  1821,  and  of 
Waters  v.  Taylor  in  1830,  were  not  between  Mr.  Mills^s 
estate  and  the  clients,  but  between  the  parties  in  the 
causes,  and  cannot,  therefore,  be  used  as  evidence 
against  Mr.  Mill^s  representatives;  besides  which,  it 
does  not  appear  what  portion  of  the  costs  claimed  and 

Vol.  II.  P  p  taxed 
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1837.  taxed  off  in  Taylor  v.  Waters^  related  to  the  period 
between  the  years  1819  and  1821  ;  and  Mr.  Yoioig 
states,  that  of  10,000/.  of  costs,  only  4500/.  related  to 
thb  suit ;  and  Mr.  Elliott  states  that  many  of  the  iteni 
struck  out  upon  taxation,  were  so  struck  out,  only 
because  they  did  not  belong  to  the  suit,  the  costs  of 
which  were  then  in  question,  and  I  do  not  find  tbit 
denied  in  any  subsequent  affidavit. 

Now,  if  the  results  of  these  taxations  do  not  estabU 
the  right  to  have  the  bills  before  the  year  1819  tazdi 
I  look  in  vain  for  any  other  ground ;  because,  thoogk 
some  other  objections  are  made  to  the  bills,  in  the  ped* 
tion,  I  do  not  find  any  of  them  supported  by  evideixt 
The  petition  alleges,  that  Mr.  MiUs  appeared  for  Mr. 
Palmer^  a  defendant  in  Waters  v.  Tajflor^  and  that  hehtf 
charged  attendance  for  him  against  Mr.  Waters^  although 
Mr.  Palmer^  by  his  answer,  declined  acting  as  truileei 
It  is  not  disputed  that  Waters  was  properly  chtfgei 
with  Mr.  Palmer's  costs,  but  it  is  intended  to  beinfismi 
that  the  costs  subsequent  to  the  answer  might  have  bea 
spared.  I  find  nothing  in  any  affidavit  to  prove  this  to 
have  been  so;  and  if  there  had  been  any  such  evideM 
it  would  amount  only  to  this,  —  that  the  cause  in  tb 
respect  might  have  been  more  economically  conducted 
—  a  position  which,  if  established,  would  not  avail  for  Ae 
present  purpose.  The  only  other  allegation  of  enor 
in  the  petition  is,  that  the  bills  contained  various  daxtf^ 
for  sequestration  fees,  which  appeared,  upon  taxatkOi 
not  to  have  been  paid :  but  what  those  charges  were,  or 
in  what  bills  they  are  to  be  found,  is  not  stated ;  audi 
find  no  evidence  to  support  the  charge.  It  may,  in* 
deed,  well  be  supposed,  that  after  so  many  years,  and 
with  the  admitted  fact  of  the  loss  and  destruction  of 
papers,  and  the  unrestricted  access  to  all  other  papers 
afforded  to  the  solicitors  of  Mr.  Waters^  and  the  deliver; 

to 
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to  them  of  all  they  required,  the  evidence  of  many  pay- 
ments  cannot  now  be  produced  by  the  representative 
of  Mr.  Mills ;  which  affords  the  strongest  possible  reason 
against  a  taxation  at  this  time. 


18  37. 


The  result  of  all  this  evidence  comes  to  this :  —  that 
the  business  to  which  the  bills  apply  commenced  twenty- 
3ight  years  ago,  and  was  concluded  eighteen  years  ago ; 
that  some  of  the  bills  were  delivered  so  early  as  1811, 
twenty-six  years  ago;  that,  in  18179  the  amount  then 
claimed  to  be  due  was  secured  upon  certain  property: 
that  in  1819,  for  the  convenience  of  the  client,  the  soli- 
citor gave  up  this  security,  and,  with  the  concurrence  of 
prior  incumbrancers,  took  a  new  charge  upon  other 
property;  that,  upon  that  occasion,  the  sum  being  ascer- 
tained, the  solicitor,  Mr.  Millsj  with  the  knowledge  of 
the  client,  Mr.  Waters^  and  for  his  accommodation, 
bought  and  paid  for  his  partners'  shares  of  the  debt ; 
that  from  1822,  now  fifteen  years  ago,  Mr.  Waters^ s 
affiurs  have  been  under  the  care  of  another  solicitor ; 
bat  that  no  attempt  was  ever  made  to  open  the  account 
so  closed  in  1819,  until  last  Naoember^  and  that  the 
ittempt  then  made  was  not  supported  by  that  which 
edone  could  give  it  any  title  to  success,  namely,  alle- 
gations and  proof  of  such  dealing  between  the  solicitor 
fiod  client,  or  of  such  errors  and  improper  charges  in 
the  bills,  as  could  amount  to  evidence  of  fraud.  It  is 
made  to  rest  entirely  upon  the  alleged  reduction  of  the 
bills,  upon  a  taxation  to  which  neither  the  solicitor  nor  his 
representative  was  a  party,  and  under  the  circumstances 
upon  which  I  have  before  observed.  The  client  has  not 
cynly  permitted  eighteen  years  to  elapse  since  the  date  of 
the  security,  without  objection,  but  has  had  the  use  and 
possession  of  all  the  papers  he  required ;  and  he  has 
had  the  benefit  of  the  long  forbearance  of  his  creditors, 
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to  obtain  which,  Mr.  Mills,  with  his  privity,  purchased 
the  shares  of  his  partners  in  this  debt 

It  would  require  a  very  strong  case  indeed,  to  induce 
me  to  open  the  account,  if  there  had  been  nothing  else  in 
answer  to  this  attempt;  but  not  only  are  there  these 
strong  grounds  of  resistance  to  the  application  for  aUix- 
ation,  but  there  is  an  absence  of  all  that  is  required  to 
support  it. 

The  case  indeed  differs  from  that  otHorlock  y.  Smith  (a), 
in  this, — that  the  security  was  taken  whilst  the  suits  were 
depending :  and  whilst  the  relation  of  solicitor  and  client 
continued,  but  so  it  was  in  Cooke  v.  Setree  {b) ;  and  in 
PUndcrleaih  v.  Fraser  (c),  and  Gretton  v.  Leybumt  (rf), 
the  relation  of  attorney  and  client  continued  at  the  time 
of  the  settlement.  No  doubt,  the  settlement  or  payment 
of  a  solicitor's  bills,  pending  a  suit,  and  whilst  the  rela- 
tion continues,  affords  grounds  upon  which  the  account 
will  be  much  more  easily  opened,  and  the  bills  referred 
for  taxation,  than  in  other  cases ;  but,  if  these  circum- 
stances alone  were  in  ail  cases  to  be  held  sufficient 
ground  for  a  taxation,  no  solicitor  who  continues  to  act 
for  a  client  would  be  secure  of  any  settlement  during 
the  life  of  his  client ;  and  the  continuance  of  one  of  those 
suits  which  not  unfrequently  occur  in  this  Court  would 
prevent  the  possibility  of  any  settlement  between  the 
solicitor  and  the  client.  It  is,  however,  unnecessary  to 
consider  this  point  further,  because,  in  this  case,  I  find 
acquiescence,  for  from  twenty-six  to  eighteen  years,  and 
the  enjoyment  of  the  forbearance  during  that  time,  and 
the  consequent  destruction  of  vouchers  and  delivering 
up  of  papers,  and  the  important  fact  of  the  purchase  by 

die 


(a)  p.  495.  iuprii, 
(A)  W.i  B.  126. 


(c)  jr.*  A  174. 
{d)  Turn.  ^  Ruu.  407. 
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the  solicitor,  with  the  privity  of  the  client,  and  for  his 
benefit,  of  part  of  the  debt  so  secured,  and  the  absence 
of  any  proof  of  improper  dealing  on  the  part  of  the 
solicitor,  or  of  any  such  errors  in  the  bills  settled  as  the 
decided  cases  require  for  the  purpose  of  opening  an 
account  settled,  and  sending  a  solicitor's  bill,  so  long 
settled  and  secured,  to  a  taxation. 
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Having,  in  this  case  and  in  that  of  HorlocJc  v.  Smithy 
had  the  misfortune  to  difier  from  the  Master  of  the 
Rolls  and  the  Vice-Chancellor,  I  have  endeavoured,  by 
a  careful  examination  of  the  cases,  to  ascertain  the  limits 
of  the  rule  as  laid  down  in  them.  To  that  rule,  as  I 
find  it  laid  down,  I  am  anxious  to  adhere,  being  per- 
suaded that,  whilst  it  affords  ample  protection  to  the 
client  against  any  improper  dealing  and  extravagant 
charges  on  the  part  of  the  solicitor,  it  does  not  deny  to 
the  solicitor  that  justice  to  which  all  men  are  entitled, 
or  the  means  of  settling  their  accounts,  and  of  winding 
up  their  affairs,  which,  if  the  rule  were  to  be  further 
relaxed,  it  would  be  in  most  cases  impossible  for  them 
to  accomplish. 

I  am  bound  to  act  upon  the  opinion  I  have  formed, 
that  the  settlement  and  security  of  1819  has  not  been 
successfully  impeached.  The  subsequent  bills  must  be 
taxed,  and  the  account  founded  upon  the  security  of 
1819  must  be  taken.  All  this  would  have  been  ordered 
upon  the  petition  of  Dr.  Sutherland.  The  petition  of 
Mr.  Winchester  was  unnecessary,  except  for  the  purpose 
of  obtaining  a  taxation  of  the  bills  prior  to  1819;  and, 
as  it  has  failed  in  that  object,  it  ought,  I  think,  to  be 
dismissed  with  costs. 


It  was  objected,  upon  the  authority  of  some  of  the 
cases  cited,  that  Mr.  Winchester^  not  being  the  client, 
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could  not  have  the  bills  taxed ;  but  this  is  not  a  case  for 
taxation  simply  under  the  statute ;  but  Dr.  Sidhaiad 
seeks  to  enforce  payment  out  of  a  fund  in  court;  ind, 
when  necessary  and  proper,  in  order  to  ascertain  the 
amount  of  the  charge,  the  Court  will  dinect  a  taxatknk 
as  between  the  party  claiming  the  charge  and  the  party 
representing  the  fund,  who  in  this   case  is  Mr.  ffin^ 
Chester. 


May  26,  27. 


BROWN  V.  NEWALL. 


A  bill,  praying  yN  the  month  of  My  18S6,  John  Plait  was  seised  i^ 
tion^to'rtayan         ^^^  simple,  subject  to  a  mortgage^  of  a  farm  call©^ 

ejectment,        the  Holw»eU  House  Famu  situate  in  the  parish  of  Adfff^^ 
stated  that  "^  "• 

the  Plaintiffi     in  Cheshire^  and  was  also  possessed  of  certain  person^'' 

in  equity  had  property.  .  By  indentures  of  lease  and  release  of  the  81^"* 

law:  the  bUl  and  22d  of  July  1836,  John  Piatt  conveyed  the  Bif^^ 

by  an"ES  wtt  House  Farm  to  William  Newall  and  James  Pledf^i 

which  con-  fee,  upon  trust  to  sell,  to  pay  off  the  mortgage,  and 

same  state-  P&y  ^^  remainder  of  the  produce  of  the  sale  to  himsd 

nient ;  and  an  gy  ^  deed  of  the  2Sd  of  July  1 836,  John  Piatt  assigned 

junction  was  to  Newall  and  Plevin  all  his  personal  estate,  indudin^^ 

fhe"bru  3""  ^^^  surplus  produce  of  the  sale  of  the  HdyweU  H(Mf^ 

affidavit.  Farm^  upon  trust  to  sell,  and  to  apply  the  same  in  p&f^ 

was  afterwards  "^^nt  of  all  sums  of  money  which  Newall  and  Pkdfh 

made,  dissolv-  or  either  of  them,  had  become  or  should  become  liabte 

junction;  and  to  pay  for  the  benefit  and  accommodation  of  John  Plat^ 

a  further  order  ^^^  ^j^^^  j^  payment  of  the  debts  of  John  Plattj  rate- 
was  Bub-  '^  ^ 

sequently  ablj ; 

made,  by 

which  the  Plaintiffs  in  equity  were  directed  to  give  judgment  in  the  ejectment*. 
Held,  upon  appeal,  that  the  principles  and  practice  of  the  Court  did  not  warrant  tbc 
last-mentionecl  order. 

A  party  against  whom  an  attachment  has  issued  for  disobedience  to  an  ordeTf 
may,  notwithstanding  the  attachment,  move  tp  discharge  the  order. 
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ably  ;  with  a  proviso,  tliat  they  might,  in  order  to  avert 
actions,  or  for  other  cause,  pay  any  creditors  in  priority 
to  others,  and  that  they  might  suspend  or  delay  the 
exercise  of  the  trusts,  and  that  they  should  have  un- 
controlled discretionary  power  to  admit  any  person 
claiming  to  be  a  creditor,  upon  such  evidence  as  they 
should  think  proper. 


18S7. 


At  the  time  of  the  conveyance  above-mentioned, 
Hofywell  House  Fatm  was  in  the  occupation  of  Joseph 
Platti  as  tenant  to  John  Platte  at  the  yearly  rent  of  207/. 
After  the  conveyance  was  executed,  Newall  and  Plevin 
induced  Joseph  Piatt  to  attorn  tenant  to  them,  and  to 
pay  them  a  shilling,  as  part  of  his  rent,  for  which  they 
gave  him  a  written  receipt.  They  subsequently  served 
him  with  notice,  dated  the  27th  of  Jidy  1836,  requiring 
him  to  quit  at  the  usual  commencements  of  the  follow- 
ing spring,  according  to  the  usual  style  of  holding,  or  at 
the  end  of  the  year's  tenancy  which  should  expire  next 
after  the  end  of  one  half  year  from  the  service  of  the 
notice.  Newall  and  Plevin  afterwards  received  from 
Joseph  P/a// the  sum  of  103/.  105.,  for  rent  due  at  I/idy^ 
day  1836,  and  gave  him  a  written  receipt  for  it,  which 
was  dated  the  19th  of  September  1836.  Joseph  Piatt 
also  signed  a  memorandum,  dated  the  same  day,  by 
which  he  agreed  to  deliver  up  to  Newall  and  Plevin 
possession  of  the  lands  and  of  the  farm  house,  at  the 
usual  times  of  quitting  them  respectively. 

On  the  15th  of  November  1836,  a  fiat  in  bankruptcy 
was  issued  against  John  Platt^  under  which  he  was 
adjudged  a  bankrupt ;  and  Peter  Brown  and  James  AlU 
voood  were  appointed  assignees  of  his  estate  and  effects. 
The  assignees,  as  soon  as  they  had  been  appointed,  gave 
notice  to  Joseph  Platty  not  to  give  up  possession  to  the 
trustees  (Newall  and  Plevin)^  but  to  continue  in  occupa- 

P  p  4  tion. 
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1 85)7.        tion,  and  to  pay  rent  to  themselves,  the  assignees.  Jouf^ 
^^^■V^*^     Plattf  accordingly,  continued  in  possession. 

V. 

Newail.  o„  ^},g  9j.}j  q£  February  18S7,  the  trustees  serfcd  « 

declaration  in  an  action  of   ejectment  comm^raed  bjT 
them,  in  the  Court  of  King's  Bench,  against  cfoej^  Eilfmmmm 
for  the  purpose  of  recovering  possession  of  the  Ikro— 
The  declaration  stated  two  demises ;  one  by  thetmstmj  ^ 
and  another  by  one  George  Davenporif  to  whom  they  I 
let  or  agreed  to  let  the  premises.     The  assignees 
tained  the  common  order  to  defend  this  gectment, 
landlords. 

On  Saturday  the   18th  of  March   1837,  late  in  tk^^ 
evening,  the  trustees  served  notice  of  trial  for  the 
proaching  assizes  for  Cheshire:  the  18th  was  the 
day  for  giving  notice  of  trial.     The  commission  day 
Chester  was  the  29th  of  March. 


On  the  25th  of  March  1837  (which  was  Easier  eff     . 
the  assignees  filed  a  bill  against  the  trustees  oi  Jok=^^ 
Plattj  for  an  injunction  to  restrain  the  action  of  qec^^- 
ment ;  but  Davenport  and  Joseph  Piatt  were  not  joaf^ 
Defendants   to  this  bill.     The   bill   and   an  afBdavitf 
sworn  on   the  same   day,  in  support  of  an  intendea 
application  for  an  injunction,  stated,  that  the  act  of 
bankruptcy  upon  which  John  Piatt  was  adjudged  a 
bankrupt,  was  the  execution  of  the  assignment  before 
mentioned ;   that  on   the  20th  of  December  18S6  be 
presented  a  petition  to  the  Court  of  Review  for  the 
purpose  of  annulling  the  fiat,  and  that  on  the  27th  o( 
January  1837  he  presented  a  supplemental  petition  for 
the  same  purpose ;  but  that  no  order  had  been  made  on 
the  petition,  and  that  he  had  not  brought  it  to  a  hear- 
ing ;  that,  under  the  circumstances,  the  trustees  must, 
by  the  rules  of  the  common  law,  obtain  judgment  in 

their 
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their  action,  and  recover  possession  of  the  farm;  and        1837. 
that,  at  the  time  at  which  the  assignees  obtained  the 
order  to  defend  as  landlords,  they   were  ignorant  of 
the  fact  oi  Joseph  Piatt  having  signed  the  memorandum 
of  the  19th  of  September  1836,  by  which  he  agreed  to 
give  up  possession ;  that  as  soon  as  they  were  informed 
of  the  existence  of  that  document,  namely,  on  the  6th 
of  March  1837,  they  applied  for  and  obtained  a  Judge's 
order  for  an  inspection  of  the  memorandum,  and  a  stay 
of  proceedings  in  the  ejectment  until  after  the  inspection 
should  have  taken  place ;  but  that  they  could  not  ob- 
tain the  inspection  until  the  20th  of  March;  that  as 
soon  as  a  copy  of  the  memorandum  had  been  obtained 
by  the  assignees,  it  was  laid  before  their  counsel,  who 
advised  them,  as  the  fact  was,  that  the  oi*der  to  enable 
them  to  defend  as  landlords  was  erroneous,  and  that 
they  were  unable  at  common  law  to  make  any  good  de- 
fence to  the  trustees'  title  to  recover  in  the  ejectment; 
that  the  trustees  had  demised  or  agreed  to  demise  the 
farm  to  some  other  person  whom   they  intended   to 
put  in  possession,  and  that  that  proceeding  would  tend 
greatly   to   the   injury  of  the  bankrupt's  estate;   that 
the  trustees  were  acting  in  concert  and  collusion  with 
John  Platty  for  the  purpose  of  defeating  the  title  of  the 
assignees,  and  preventing  them  from  collecting  his  estate 
and  effects ;  and  that  the  trustees,  claiming  under  the 
assignment  of  the  23d  of  July  1836,  had,  as  well  before 
as  since  the  fiat,  possessed  themselves  of  a  consider- 
able portion  of  the  property  belonging  to  tJohn  Piatt 
at  the  time  of  his  committing  the  act  of  bankruptcy, 
and  that  they  had  not  applied  it  in  payment  of  the 
creditors,  but  had  handed  over  considerable  portions  of 
it  to  John  Plattj  and  had  retained  the  residue  in  their 
own  hands ;  and  that  they  intended  to  collect  the  re- 
mainder of  the  property  and  to  convert  it  into  money ; 
and  that  the  assignees  were  at  the  date  of  the  assign- 
ment. 
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ment,    and  still  continued   to  be,  creditors  of  Jokn 
Plati.  (a) 

Upon  this  bill  and  affidavit,  the  Vice-Chancellor,  on 
the  25th  of  March  1837,  the  day  upon  which  the  bill  wis 
filed,  granted  an  ex  parte  injunction,  restraining  tbe 
trustees  firom  all  further  proceedings  in  the  action  of 
ejectment,  and  from  collecting  the  personal  estate  of 
John  Plait,  until  answer  or  further  order. 


The  trustees  then  gave  notice  of  a  motion,  bdbre 
the  Vice-Chancellor,  that  the  injunction  might  be  dis- 
solved, and  that  the  assignees  might  pay  the  trustees' 
costs  at  law,  rendered  useless  by  the  injOnction,  as 
well  as  tbe  costs  of  the  motion  to  dissolve.  In  support 
of  this  intended  motion,  affidavits  were  filed,  in  which 
it  was  stated,  that  at  the  time  of  the  execution  of 
the  deeds  of  conveyance  and  assignment  to  the  tros- 
tees,  John  Piatt  was  not,  and  had  not  for  several  yein 
previously  been,  a  trader  within  the  meaning  of  die 
bankrupt  laws ;  that  John  Piatt  did  not  believe  him- 
self to  be  insolvent;  that  he  was  then  six^-seveo  years 
of  age,  and,  in  consequence  of  a  variety  of  afflictions 
which  had  occurred  in  his  family,  -  unable  to  transact 
his  own  business;  that  the  deeds  of  conveyauce  and 
assignment  were  executed  for  the  purpose  of  indem- 
nifying the  trustees  against  certain  sums  for  which  tbqf 
had  previously  and  at  that  time  become  sureties  for 
him ;  that  the  fiat  had  been  all  along  disputed  by  Jsi* 
Piatt  J  and  that  the  petition  to  annul  it  still  stood  for 
hearing ;  that  the  farm  had  been  let  to  Joseph  IHaU  at 
an  undervalue ;  that  the  trustees  had  used  no  false  repre- 
sentations 

(a)  The  bill  and  affidavit  also  subsequent  affidavits  that  this 
alleged  that  the  trustees  were  allegation  was  not  well  founded, 
insolvent,  but  it  appeared  by 
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sentations  to  induce  him  to  attorn  tenant  to  them,  which  18S7. 
he  had  done  in  the  presence  of  John  Piatt ;  that  they  had 
repeatedly  offered  to  relet  the  farm  to  him  {Joseph  Piatt) 
at  250/.  per  annum ;  and  that,  upon  his  refusal  to  take 
ity  they  had  let  it  to  Davenport  at  250/.  per  annum ; 
that  Joseph  Piatt  had  been  served  with  the  declaration  in 
ejectment  on  the  9th  of  Pehimry^  in  consequence  of  his 
having  refused  to  give  up  possession  of  the  lands  of  the 
flurm  on  the  8d  of  February ;  that  the  trustees  had  paid, 
on  account  of  the  trust  estate,  considerably  more  than 
they  had  received ;  that  they  had  not  handed  over  any 
portion  of  the  property  to  John  Platt^  and  that  they 
did  not  intend  to  collect  any  further  parts  of  it,  unless 
the  fiat  was  annulled ;  that,  afler  the  order  for  inspection 
was  obtained,  the  assignees  never  appliecl  for  an  in- 
spection of  the  memorandum  of  the  19th  of  Septetfiber 
1836,  although  they  had,  in  the  mean  time,  inspected 
other  documents  in  the  cause,  at  the  office  of  the  trustees' 
London  agents,  but  without  asking  for  the  memorandum  ; 
that  the  Lord  Chief  Justice  (a)  decided  that  the  notice  of 
trial  should  stand  good ;  that,  although  the  injunction 
was  dated  the  25th  of  March,  notice  of  it  was  not  served 
upon  the  trustees'  London  agents  until  the  evening  of 
the  27th,  when  it  was  too  late  to  apply  to  dissolve  it  in 
time  to  obtain  a  trial  at  the  then  approaching  assizes ; 
and  that  the  inspection  of  the  memorandum  was  not 
purposely  withheld. 

It  was  also  stateil  in  the  same  affidavits,  that  the 
adjudication  under  the  fiat  was  not  made  until  the  22d 
oi  December,  two  days  ailer  John  Piatt  had  presented  a 
petition  to  annul  the  fiat  upon  the  ground  that  he  was 
not  a  trader ;  and  that  a  supplemental  petition  became 
necessary,  in  order  to  bring  the  assignees  before  the  Court; 

and 

(a)  As  the  Judge  at  chambers  during  the  circuit 
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18S7.  and  that  the  solicitor  for  the  petitioning  creditor  and  for 
the  assignees  had  purposely  postponed  the  filiog  of  affi- 
davitSy  in  opposition  to  the  petition,  until  the  23d  of 
January f  on  which  day  it  stood  in  the  paper,  in  order  that 
the  hearing  might  be  delayed ;  and  that  two  days  before 
the  15th  o(  March^  when  the  original  and  supplemental 
petitions  stood  in  the  paper,  fifleen  further  affidavits  were 
filed  in  opposition  to  the  petition,  which  affidavits  had 
been  sworn  some  days  before,  but  kept  back  until  that 
time,  in  order  to  delay  the  hearing  still  further;  and  that, 
the  petitioner  being  obliged  to  ask  for  time  to  answer 
these  affidavits,  the  hearing  of  the  petition  was  further 
postponed  until  Easter  term. 

On  the  I2th  of  April  18S7,  the  Vice-Chancellor  or- 
dered that  the  injunction  should  be  dissolved  with  costs; 
and  that  the  rest  of  the  trustees'  application  should  stand 
over,  until  after  the  petitions  preferred  by  John  Piatt  to 
the  Court  of  Review  should  have  been  disposed  of; 
with  liberty  to  the  trustees  to  apply  in  the  mean  time. 

In  pursuance  of  the  liberty  given  by  the  last*roen- 
tioned  order,  the  trustees,  on  the  21st  of  Aprils  gave 
notice  of  a  motion  before  the  Vice-Chancellor  that  the 
assignees  might  be  ordered  to  withdraw  their  plea  in 
the  action  of  ejectment,  and  to  suffer  judgment;  or  else 
that  the  costs  at  law  of  the  trustees  and  Davenfort^ 
rendered  useless  by  the  injunction,  might  be  paid  to  the 
trustees ;  and  that  the  assignees  might  be  ordered  to 
deliver  possession  of  the  farm ;  the  trustees  undertaking 
to  deal  with  such  possession  as  the  Court  should  direct, 
and  not  to  let  the  farm  otherwise  than  from  year  to 
year,  and  the  trustees  undertaking  to  proceed  imme- 
diately to  a  trial  at  law,  to  try  the  alleged  bankruptcy; 
and  that  the  costs  of  the  intended  application  might  be 
paid  to  the  trustees. 

An 
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An  affidavit,  by  Dave7iportj  in  support  of  this  intended  18S7. 
motion,  filed  on  the  22d  of  April,  stated,  that  he  had 
taken  the  Holywell  House  Farm  at  2501  per  annum,  as 
before  mentioned ;  that  the  lease  of  the  farm  which  he 
had  before  held  expired  at  the  usual  commencements  of 
the  present  spring ;  that  his  only  reason  for  quitting  that 
farm  was,  that  Holywell  House  Farm  was  a  cheaper  and 
better  farm  at  the  rent  of  250/.,  than  the  other  farm  was 
at  the  rent  which  he  was  paying  for  it ;  that  on  the  2d  of 
February  last  he  gave  up  possession  of  the  other  farm, 
except  the  house,  buildings,  and  boozey  pasture ;  and  that 
on  the  12th  of  May  he  would  have  to  give  up  possession 
of  the  house,  buildings,  and  boozey  pasture ;  that  he  was 
now  keeping  at  the  other  farm  twenty-six  milking  cows, 
besides  horses,  young  cattle,  and  other  stock ;  that  unless 
he  could  have  possession  of  Holywell  House  Farm,  he  would 
be  wholly  without  a  farm;  and,  when  he  should  so  deliver 
up  possession  of  the  house,  buildings,  and  boozey  pas- 
ture at  the  other  farm,  he  would  be  wholly  without  a 
house  for  himself  and  his  numerous  family,  and  wholly 
without  buildings  and  lands  for  his  cattle  and  other  live 
and  dead  stock ;  and  that,  unless  possession  of  Holywell 
House  Farm  were  given  up  to  him,  he  would  sustain  a 
most  heavy  and  serious  damage,  and,  ultimately,  irrepar- 
able loss.  An  affidavit  sworn  by  Mr.  Weatheralij  the 
trustees'  London  agent,  in  support  of  the  same  intended 
motion,  stated,  that  the  petitions  in  bankruptcy  came  on  to 
be  heard  on  the  17th  of  April,  when  it  was  ordered,  that 
they  should  stand  over  for  a  fortnight,  in  order  that  the 
trustees  might,  in  the  interim,  submit  to  the  jurisdiction 
of  the  Court  of  Review,  by  becoming  co-petitioners  with 
John  Plait,  or  by  presenting  a  short  petition  of  their 
own  ;  or  else  the  petitions  of  John  Piatt  should  be  dis- 
missed with  costs. 

The  motion  having  been  made  before  the  Vice-Chan* 
cellor,  on  the  28th  oi  April  1837,  his  Honor  ordered 

that 
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1837.  that  the  assignees  should,  within  four  days  after  serrice, 
give  judgment  at  law  in  the  action  of  ejectmenti  and 
pay  the  trustees  their  costs  of  that  application;  bat  die 
order  was  to  be  without  prejudice  to  any  proceedmgs  it 
law  that  the  assignees  might  think  proper  to  institntiy 
and  without  prejudice  to  any  proceedings  in  this  canse. 

By  virtue  of  an  order,  dated  the  26th  of  jfyrilf  die 
assignees  amended  their  bill,  before  the  order  (rf*  the 
28th  oi  April  was  made,  and  they  then  added  Daoet^ 
and  Joseph  Piatt  as  defendants. 

On  the  2d  of  Majf^  the  Court  of  Review  dismissed 
John  Platfs  petitions  with  costs ;  but  suspended,  for  tbe 
present,  the  enforcement  of  the  order,  so  far  as  it  directed 
him  to  pay  the  costs ;  and  gave  liberty  to  the  parties  ts 
apply. 

On  the  8th  of  May^  the  assignees  obtained  the  codh 

mon   injunction   against  the   trustees,  for  want  of  ai 

^  answer  to  the  bill ;  but,  on  the  22d  of  May,  the  Vice- 

Chancellor,  on  the  motion  of  the  trustees,  discharged 

that  injunction  with  costs. 

On  the  18th  qIl  May,  the  assignees  gave  notice  of  a 
motion  before  the  Lord  Chancellor,  to  discharge  tbe 
Vice-Chancellor*s  orders  of  the  12th  and  28th  of  Ap^ 
On  the  22d  of  May,  however,  an  attachment  issaed 
against  the  assignees  for  disobedience  to  the  order  of 
the  28th  of  Apnl,  which  required  them  to  give  jndg* 
ment  in  the  action.     On  the  24th  of  May,  they  moved, 
before  the  Vice-Chancellor,  for  an  order  to  restrain  ^H 
proceedings  upon  the  order  of  the  28th  of  April  undl 
the  intended  motion  before  the  Lord  Chancellor  should 
have  been  disposed  of,  and  that  the  attachment  might  be 
set  aside.    The  Vice-Chancellor  refused  this  motion  widi 
post$. 

In 
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In  opposition  to  the  intended  motion  before  the  Lord  18S7. 
Chancellor,  Davenport  made  an  affidavit,  which  was 
filed  on  the  20th  of  May^  and  in  which  he  stated,  that 
CD  the  12th  of  May  he  was  to  have  left  the  bouse,  build<i 
ings,  and  boozey  pasture  belonging  to  bis  former  farm, 
but  that  the  incoming  tenant  permitted  him  to  occupy 
a  part  of  the  house  and  buildings  until  the  15th;  that 
on  the  12th  he  ought  to  have  had  possession  of  the 
house,  buildings,  and  boozey  pasture  at  HofyaM  House 
Farm ,-  that  he  could  not  be  accommodated  at  the  former 
form,  longer  than  the  15th  of  May,  on  which  day  he  left 
it;  that  he  had  then  no  place  to  which  to  go,  and  did 
not  know  what  to  do  with  his  stock  of  cattle :  and  he 
described  the  manner  in  which  his  milking  cows  and 
other  cattle  had  been  distributed  in  small  numbers  among 
various  friends,  who  had  kindly  taken  them,  at  consider* 
able  inconvenience  to  themselves,  in  a  very  scarce  season, 
in  order  to  relieve  him  in  his  emergency ;  and  he  fur* 
ther  described  the  manner  in  which  his  wife  and  children 
and  servants  had  been  also  distributed. 

The  intended  motion  before  the  Lord  Chancellor  was 
now  made.  The  argument  turned  entirely  upon  that 
part  of  the  motion  which  sought  to  discharge  the  order 
of  the  28th  of  Aprils  by  which  the  Plaintiffs  had  been 
directed  to  give  judgment  at  law.  It  appeared  to  be 
admitted,  that  the  injunction  was  properly  dissolved. 

Mr.  WigratHj  Mr.  Bethellj  and  Mr.  Addison,  in  sup« 
port  of  the  motion,  contended,  that  although  the  Court 
might,  at  the  hearing,  refuse  to  give  a  plaintiff  relief, 
except  upon  terms,  yet  the  Court  had  no  power  to  put 
him  upon  the  terms  of  giving  up  his  legal  right,  seeing 
that  he  might  at  any  time  have  dismissed  his  bill.  They 
said,  they  were  now  convinced  that  the  opinion  that 
they  had  no  defence  at  law  was  erroneous. 

Mr. 
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Brown 

V. 

Newalu 


Mr.  Knights  Mr.  IC  Parker^  and  Mr.  James  Busdl, 
contra^  argued,  that  whenever  an  injunction  to  stay  pro- 
ceedings at  law  had  been  improperly  obtained,  the 
Court  would  not  only  dissolve  it,  but  would  deprive  the 
Plaintiff  of  the  fruits  of  it;  and  would  make  every  pos- 
sible reparation  for  the  injury  which  the  Defendant  had 
sustained ;  and  would  place  the  Defendant,  if  possible} 
in  the  situation  in  which,  but  for  the  injunction,  he 
would  have  been :  and  they  relied  strongly  upon  the 
extreme  loss  and  inconvenience  which  the  injunctioa 
had  occasioned  to  Davenport.  They  insisted,  that  the 
Plaintiffs  must  be  bound  by  the  statement  which  was 
contained  in  their  bill  and  affidavits,  and  upon  which 
the  injunction  was  granted,  viz.  that  they  had  no  defence 

at  law ;  and  that  the  Court  had  therefore  a  right  to  take 
them  at  their  word,  and  to  put  them  upon  terms  to  give 
judgment  at  law.  They  cited  the  following  cases;  JjKh 
nymous  (a),  Morgan  v.  Morgan  and  Jones  (i),  Ptdtenq 
V.  Warren  (c).  Grant  v.  Grant  (d),  Atkinson  v.  JHAi^ 
son  {e\  ODonel  v.  Browne  (g),  McCarthy  v.  Maguire\)i)i 
The  Princess  of  Wales  v.  The  Earl  of  Liverpool  (i)f 
Jones  V.  Lewis  (i),  Wynne  v.  Griffith  (/),  Fumival  v. 
Bogle  (m). 


Mr,  Wigranij  in  reply. 


June  3, 


The  Lord  Chancellor. 

This  was  an  application  to  discharge  an  order  of  the 
Vice- Chancellor,  dated  the  28th  of  April  1837.    That 

order 


(a)  SCa.  til  Ch.  211. 

(b)  2  Dick. 643. 

(c)  6  Vet,  7$. 

{d)  3  Run.  59 S. ;  and  5  Sim, 
940. 

(e)  I  Ba.  ^  Be,  238. 
\g)  1  Ba.  4-  Be.  263. 


(A)  iMoUoy^AI. 
(i)  1  Swanst.  114.  and  SSa; 
3  Swatut,  567. 

(k)  8  Sim,  4-  Slu.  248. 
(/)  1  Sim.  4-  Siu.  147. 
(m)  4  Rust.  142. 
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order  directed  that  the  Plaintiffs  should  give  judgment 
at  law  in  the  action  of  ejectment  mentioned  in  the  plead- 
ings, and  should  pay  the  Defendants  Nexall  and  Plevin 
their  costs  of  that  application ;  but  the  order  was  to  be 
without  prejudice  to  any  proceedings  at  law  which  the 
Plaintiffs  in  equity  might  think  proper  to  institute,  and 
without  prejudice  to  any  proceedings  in  this  cause. 

Now  the  application,  originally,  was  for  an  injunction, 
by  the  Plaintiffs,  who  are  the  assignees  of  a  bankrupt ; 
the  fiat,  although  disputed,  standing,  and  being  a  sub- 
sistiDgfiat. 

Tlie  Defendants  Newall  and  Plevin^  on  the  9th  of 
February  18S7,  commenced  an  action  of  ejectment,  by 
which  they  sought  to  recover  possession  of  the  house 
and  farm  in  question,  of  which  a  conveyance  had  been 
previously  made  to  them.  After  the  ejectment  had  been 
allowed  to  proceed,  an  application  had  been  made  upon 
the  eve  of  trial,  without  notice,  to  restrain  the  Plaintifis 
in  that  ejectment  from  taking  any  further  proceedings;  the 
bill  alleging  no  equity  of  any  kind  that  I  can  discover, 
except  that  the  Plaintiffs  were  assignees  of  the  bankrupt, 
and  that  the  Defendants  claimed  under  the  deed,  which 
was  alleged  to  have  been  an  act  of  bankruptcy :  stating, 
certainly,  that  there  were  documents  in  the  possession  of 
the  Defendants,  which  it  was  necessary  for  the  Plaintif& 
to  inspect  before  the  trial,  but  stating  no  equity  that  I 
can  discover,  but  the  act  of  bankruptcy,  which  is  no 
equity  at  all.  However,  the  order  for  an  injunction  was 
made;  and  there  was  no  time  to  apply  to  dissolve  it 
before  the  trial. 


Now,  that  that  ex  parte  injunction  was  an  order  which 
ought  not  to  have  been  made,  is  not  in  dispute.  It  has 
been  subsequently  dissolved,  and  nothing  is  attempted 

Vol.  II.  Q  q  to 
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Brown 

V, 

Newall. 


to  be  said  in  support  of  it  at  the  bar ;  and  it  is  impossible 
that  it  could  have  been  sustained.  The  order  was  a 
departure  from  the  known  and  established  rule  and 
practice  of  this  Court.  Nothing  is  so  difficult  as  to  bring 
within  any  general  rule,  every  case  in  which  a  spedal 
injunction  ought  to  be  granted ;  but  when  an  action  his 
regularly  proceeded,  and  is  on  the  very  eve  of  trial,  an 
ex  parte  injunction  to  stop  it  is  an  order  such  as  I  hafe 
not  before  seen.  The  Vice-Chancellor  appears  to  have 
stated  that  the  order  was  made  under  some  misappre- 
hension of  the  facts :  and,  indeed,  it  is  qui^e  obvious  that 
it  must  have  been  so,  for  the  Vice-Chancellor  coold 
not  have  made  the  order,  if  the  facts  had  been  thoroughly 
understood.  It  is  very  probable  that  some  facts  were 
then  supposed  to  exist  which  did  not  actually  exist 


I  am  not  entitled,  however,  to  assume  that  the  ordtf 
was  made  upon  any  other  grounds  than  those  stated  in 
the  affidavit  which  was  used  upon  the  application  for 
the  injunction ;  and  I  am  therefore  to  see  whether,  on 
that  affidavit,  the  parties  have  suppressed  or  misrepre- 
sented facts,  in  such  a  way  as  was  calculated  to  induce 
the  Court  to  grant  the  injunction. 

I  am  most  unwilling  to  lay  down  any  rule  which 
should  limit  the  power  and  discretion  of  the  Court  as 
to  the  particular  cases  in  which  a  special  injunctioQ 
should  or  should  not  be  granted :  but  I  have  always 
felt  —  and  since  I  have  been  upon  the  bench  I  have 
seen   no  reason   to  alter   my  opinion — that  extreme 
danger  attends  the  exercise  of  this  part  of  the  jurisdic- 
tion of  the  Couit,  and  that  it  is  a  jurisdiction  which  is  to 
be  exercised  with  extreme  caution.     It  is  absolutely  ne- 
cessary that  the  power  should  exist,  because  there  are 
cases  in  which  it  is  indispensable ;  but  I  believe  that, 
practically,  it  does  as  much  injustice  as  it  promotes 

justice; 
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justice ;  and  it  is,  therefore,  to  be  exercised  with  extreme 
caution.  The  Court  can  have  no  ground  upon  which 
it  can  proceed,  in  granting  an  ^^^ar^  injunction,  but  a 
fiuthful  statement  of  the  case;  and  where  the  Court 
has  found  a  party  misstating  the  case,  either  by  mis- 
representation or  suppression,  the  Court  has  always 
exercised  its  jurisdiction,  for  the  purpose  of  repressing 
that  practice :  and  I  am  desirous  to  abstain  from  putting, 
by  anticipation,  any  limit  to  that  power.  The  extent  to 
which  the  Court  is  to  go  in  so  doing  is  only  to  be 
determined  by  the  case  itself;  but  then  it  must  appear, 
upon  the  affidavits,  that  there  was  such  misrepresent- 
ation. Now,  the  affidavit  upon  which  the  ex  parte  in- 
junction was  obtained  certainly  does  not  state  all  the 
facts ;  but  the  question  is,  whether  there  was  any  such 
suppression  or  misstatement  as  to  lead  the  Court  to  grant 
the  injunction.  I  do  not  find  on  that  affidavit  that  de- 
scription of  misrepresentation  or  suppression,  which,  in 

my  opinion,  presented  a  case  likely  to  procure  a  judg- 
ment on  the  application,  but  different  from  the  case 
which  really  existed. 


1837. 


Before  remarking,  however,  upon  the  circumstances, 
with  respect  to  which  suppression  or  misrepresentation 
is  supposed  to  exist  in  the  affidavit,  I  will  advert  to  the 
cases  cited  in  support  of  the  order  now  under  appeal : 
it  being  borne  in  mind,  that  the  injunction  was  dissolved 
on  the  12th  of  Aprils  and  that  on  the  28th  of  April  the 
order  in  question  was  made,  by  which  the  Plaintiffs  are 
ordered  to  give  judgment  in  the  ejectment. 


The  first  case  referred  to,  in  support  of  the  order,  was 
m  anonymous  case  in  the  second  volume  of  Chancery 
Cases  (a),  and  that  case,  which  is  extremely  short,  and 

the 

{a)  2  Ca,  in  Ch.  217. 
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the  circumstances  of  which  do  not  appear,  lays  down  this 
proposition,  that  where  the  Statute  of  Limitations  has  roD» 
pending  an  injunction,  the  Court  will  restrain  a  debtor 
from  taking  advantage  of  the  statute ;  that  is  all  that  is 
applicable  to  this  case.     How,  and  under  what  circom- 
stances,  and  in  what  shape  or  form  the  question  arose 
is  not  at  all  adverted  to.     That  case  does  not  go  fiutber 
than  many  other  authorities  which  establish  that  bead  of 
equity  by  itself,  but  fall  very  short  of  proving  the  pip- 
position  necessary  to  support  this  order,  namely,  not 
only  that  the  Court  has  the  jurisdiction  assumed  in  the 
present  order,  but  that  it  is  to  be  exercised  in  a  case  like 
the  present   The  head  of  equity  to  which  I  allude  is,  thit 
where,  by  the  interposition  of  the  Court  to  prevent  an. 
act  rightfully  or  wrongfully  intended,  the  Defendant  has 
lost  a  remedy  at  law,  the  Court  will  give  him  a  remedy" 
equivalent  to  that  from  which  the  interposition  of  this 
Court  has  debarred  him.    That  will  be  found  to  be  the 
principle  established  in  the  case  oiPttUeneyy,  Warren{a) ; 
and  in  Morgan  v.  Morgan  and  Jones  (6),  Lord  ITbrfcW 
lays  down  the  same  proposition.     The  latter  case  decided 
that  equity  would  give  interest  on  arrears  of  an  annuity^ 
the  recovery  of  which  had  been  prevented  by  aninjunctiao 
in  this  Court.  It  was  a  case  in  which  no  objection  was  mad^ 
to  the  exercise  of  the  power  of  the  Court ;  but  it  tamed 
out  that  an  annuitant,  with  a  term  of  years  and  a  power  oT 
entr^  and  distress,  had,  by  means  of  the  injunction,  been 
prevented  from  proceeding  with  an  action  of  ejectmea* 
which  she  had  commenced  for  the  purpose  of  recovering 
the  arrears.     The  bill,  which  was  filed  to  restrain  the 
action,  prayed  also  an  account  of  what  was  due,  and 
offered  to  pay  the  amount ;  and  the  Court,  therefore, 
in  administering  the  equities  between  the  two  parties, 
thought  it  right  to  give  interest  on  those  arrears  fro© 

the 

(a)  6  Vet,  73.  (b)  2  Dick.  645. 
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the  time  of  the  filing  of  the  bill.  The  case  of  Grant  v. 
Grant  (a)  lays  down  the  same  proposition,  and  Lord 
Eldan  there  refers  to  the  case  of  Duvall  \.  Terrey  in 
Shaaoef^s  Parliamentary  Cases  {b).  ODonel  v.  Browne  (c) 
is  to  the  same  effect ;  and  Ptdteney  v.  Warren^  which, 
undoubtedly,  is  entitled  to  the  highest  possible  atten- 
tion, establishes  only  the  same  principle  which  had 
been  before  laid  down,  namely,  that  where,  by  delay 
created  by  the  Plaintiff  in  equity,  the  Defendant  in 
equity  has  lost  his  remedy  at  law,  equity  will  supply 
a  stibstitute  for  the  remedy  so  lost.  But,  in  all  those 
cases,  the  principle  established  is,  that  that  of  itself 
constitutes  an  equity.  If  so,  it  constitutes  an  equity  to 
be  administered  in  a  suit  to  be  instituted  for  that  pur- 
pose, and  giving  each  party  an  opportunity  of  stating 
his  case. 


1887. 


The  Princess  of  Wales  v.  The  Earl  of  Liverpool  (rf), 
has  been  supposed  to  be  an  authority  for  the  present 
purpose,  because  an  order  was  there  obtained  by  a 
defendant  against  a  plaintiff,  for  the  production  of  a 
document;  but,  without  saying  anything  of  that  case,  it 
has  no  application ;  and  I  think,  upon  examination,  it 
will  be  found  to  assume  that  the  Court  has  no  such 
jurisdiction  as  has  been  exercised  in  this  case.  Jones  v. 
Lewis  {e)  is  precisely  the  same  case ;  Sir  John  Leach  there 
followed  The  Princess  of  Wales  v.  The  Earl  of  Liverpool. 
The  cases  of  Pickering  v.  Itigly{g)j  and  Micklethwait  v. 
Moore  (^),  proceeded  upon  the  ground  that  a  defendant 
could  not,  upon  motion,  compel  a  plaintiff  to  produce 

documents 


(a)  3  Sim,  340 ;  see  p.  364. ; 
S  Ruts,  598. ;  see  p.  607.  et  seq, 
(&)  Page  15. 
(c)  1  Ba,  4-  Be.  162. 


(d)  1  Stvanst,  114.  and  580.; 
3  Swantt,  567. 
{e)  2Sim.4r  Slu.242. 
(g)  18  Ves.  484. 
(h)  3  Mer.  S&S. 
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documents  in  his  possession.     In  an  anonymous  esse 
in  Dickens  (a),  where  an  application  was  made  to  compel 
a  plaintiff  to  produce  a  document,  Lord  Thurlaw  asked^ 
*<  Did  you  ever  know  an   instance  of  a  defendant's* 
applying  against  a  plaintiff,   even    to  produce  deeds  ? 
There  cannot  be  any;   it  hath  been  denied.    If  you 
want  it,  you  must  file  a  cross  bill  for  the  purpose."  (i) 


Another  case   cited   was  McCarthy  v.  Magmre{c)f 
which  is  not  very  applicable  to  the  present  case,  but 
in  which  an   observation   fell  from  Sir  Anthomf  Hart, 
which  seems  to  me  to  coincide  with  the  opinion  of 
the  other  Judges  to  whom  I  have  referred.     An  appli- 
cation was  there  made  for  an  attachment  against  parties 
who  had  sued  out  a  writ  in  a  manner  which  was  said 
to  be  an   abuse  of  the  process  of  the   Court    Sir 
A.  Hart  refused  the  application,  and  put  this  case: 
'*  Suppose  an  injunction  was  granted  ex  parte,  or  a  writ 
of  ne  exeat  regno,  and  it  appeared  they  were  obtained 
upon  misrepresentation,  the  Court  would  quash  or  dis- 
solve them  with  costs,  but  it  would  not  attach  the  parties." 
There   he  puts  certainly  a  very  strong  case;  though 
not  a  proceeding  treated  as  a  contempt  of  Court,  and 
there   is  no  authority  for  so  doing ;  and  Sir  A.  Hari 
says  that  the  Court  would  dissolve  the  injunction  with 
costs;  a  very  inadequate  remedy,  oflen,  certainly:  hot 
his  opinion  would  seem  to  have  been,  that  the  power  of 
the  Court  goes  no  further.     Then  Wynne  v  Griffitk(il 
was  cited,  which  was  a  bill  for  a  specific  performanoe 
of  an  agreement  for  the  sale  of  an  estate,  and  to  restrain 
an  action  for  the  deposit.     The  injunction  having  been 

continued 


(a)  2  Dick,  778. 

(6)  See  also  Spragg  v.  Corner, 
2  Cox  109.;  aod  Penfotd  v. 
Nunn,  5  Sim.  405. ;  see  p.  409. 


(c)  1  Moiloy^  47. 
(rf)  1  Sim.  4r  Stu.  147. 
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continued  on  the  merits,  the  Defendant  afterwards 
moved  that  the  Plaintiff  might  be  ordered  to  pay  the 
deposit  into  Court.  Sir  John  Leach  was  of  opinion 
that  the  facts  of  the  case  did  not  warrant  the  motion ; 
and,  therefore,  it  was  not  necessary  to  come  to  any 
decision  on  the  shape  and  form  of  the  order;  but 
he  said  that  he  might  have  considered  the  application 
as  being,  in  principle,  a  motion  to  dissolve  the  injunc- 
tion, unless  the  Plaintiff  paid  the  money  into  Court; 
which  shews  tliat,  in  his  opinion,  that  was  the  only  shape 
and  form  in  which  the  adverse  order  could  be  made 
against  the  Plaintiff. 


18S7. 


Not  only  do  not  these  cases  support  the  order,  but  they 
all  assume  that  such  an  application  .cannot  be  made  by  a 
defendant  against  a  plaintiff;  and  to  this  effect  is 
Lord  Lyndhursfs  decision  in  Fumival  v.  Bogle  {a\ 
where  money  had  been  attached  in  the  Lord  Mayor's 
Court,  an  injunction  to  restrain  the  proceedings  in 
the  attachment  had  been  obtained,  and  the  money 
had  been  paid  into  Court.  The  injunction  was  sub- 
sequently dissolved,  and  it  was  then  urged  that  the 
money  ought  to  be  paid  out  of  Court,  to  the  parties 
who  had  attached  it ;  but  Lord  Lyndhurst  said  it  was 
impossible  to  maintain  that  position ;  and  for  this  reason, 
that  there  was  no  judgment  at  law  ascertaining  their 
legal  right,  or  the  amount  of  their  Legal  demand ;  and 
that  if  the  Court  were  to  order  the  money  to  be  paid 
to  them,  it  would,  in  effect,  give  judgment  on  the  pro- 
ceedings at  law:  and  the  result  was,  that  the  Court 
retained  the  money,  with  liberty  to  the  parties  to 
apply  when  the  proceedings  at  law  should  have  ascer- 
tained to  whom  the  money  belonged. 


Now, 


(a)  4  i?uM.  142. 
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1837.  Now,  here,  there  being  an  ejectment  in  which,  if  it  is 

properly  framed  for  that  purpose,  the  question  of  the 
bankruptcy  is  to  be  decided,  but  certain  transactions 
having  taken  place  between  the  Plainti£fs  at  law  and  the 
tenant,  which  are  supposed  by  the  Plaintiffs  in  equity 
to  make  it  impossible  for  them  to  bring  forward  in  the 
action  the  question  of  the  bankruptcy,  the  parties  ap- 
plied for  an  injunction,  afler  stating  the  facts,  the  attorn- 
ment, and  the  action  of  ejectment ;  and  then  drawing 
the  conclusion  of  law,  that  there  could  be  no  defence 
to  the  ejectment,  inasmuch  as  the  Plain tifis  had  come 
in  as  landlords,  and  were  therefore  bound  by  all  that 
the  tenant  had  done ;  stating  that  as  a  legal  inference, 
and  as  a  ground  for  the  injunction.     The  Vice-Cban- 
cellor,  when  he  made  the  order  now   under  af^pealj 
seems  to  have  proceeded  very  much  upon  this,  namdy, 
that  because  the  Plaintiffs  had  stated  that  the  trustees 
were  entitled  to  recover  judgment  in  the  ejectment,  and 
that  they  (the  assignees)  had  no  defence  at  law,  he  was 
entitled  to  take  them  at  their  word,  and  that  they  were 
bound  by  their  acknowledgment  that  they  had  no  de- 
fence at  law.    Now,  it  is  a  rule  of  pleading  that,  although 
a  party  is  bound  by  the  facts  which  he  states,  he  is  not 
bound  by  his  statement  of  the  legal  consequences  of 
those  facts.     It  is  for  the  Court  to  judge  what  are  those 
legal  consequences.     Whether  he  states  that  he  b  ad- 
vised that  such  and  such  are  the  legal  consequences,  or 
whether  he  states  supposed  consequences,  without  say- 
ing that  he  is  so  advised,  I  cannot  be  of  opinion  that  a 
party  is  bound  by  any  statement  which  he  may  make  of 
the  legal  consequences  arising  from  the  facts  stated. 

If,  therefore,  this  order  is  to  stand,  it  must  stand  as 
an  order  of  the  first  impression :  there  is  no  previous 
case  to  be  found,  upon  the  authority  of  which  it  can  be 
supported ;  and  no  principle  upon  which  it  can  stand  is 

to 
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to  be  extracted  from  any  case  which  has  been  cited,  or 
which  I  have  been  able  to  find.  On  the  contrary,  I 
find  in  the  cases,  that,  although  the  Court  has  laboured 
to  do  indirectly  what  purports  to  be  done  by  this  order, 
it  has  always  repudiated  the  jurisdiction  to  do  it  directly. 


Some  facts  are  stated  to  be  omitted  or  inaccurately 
represented  in  the  affidavit  upon  which  the  injunction 
was   granted.     I   have  already   stated,  however,   that 
there  was  not  that  species   of   misrepresentation    or 
omission  which  would  have  had  a  tendency  to  lead  the 
Court  to  issue  the  injunction.    The  ground  upon  which 
the   Vice-Chancellor  seems  to  have  principally  pro- 
ceeded is  the  omission  to  state  that  Davenport^  the  person 
by  whom  the  legal  demise  is  supposed  to  have  been 
made,  was  not  made  a  party  to  the  suit  in  equity.    Now, 
that,  I  apprehend,  could  not  make  the  least  difierence  in 
the  case.     The  question  is,  whether  the  omission  would 
improperly  lead  the  Court  to  the  order  which  it  made. 
.AVhether,  in  fact,  the  ejectment  was  brought  by  the  de- 
fendants upon  their  own  demise,  or  on  the  demise  of 
their  tenant,  could  make  no  difierence  as  to  the  merits  of 
the  order  for  the  injunction.     In  either  case,  the  action 
could  not  go  on;  for  it  would  be  their  action;  they 
could  not  go  on  upon  the  demise  of  Davenport^  if,  in 
point  of  fact,  it  were  their  action.     If,  on  the  other  hand, 
Davenport  was  a  substantive  Plaintiff*  in  the  ejectment, 
jf  it  was  his  proceeding,  then  he  was  not  a  party  to 
the  suit,  and  he  would  not  be  restrained. 


Then  it  is  said  that  there  was  misrepresentation  in 
stating  that  the  Plaintiffs  had  not  been  able  to  obtain 
an  inspection  of  a  certain  agreement  until  the  20th 
of  March.  Now,  on  that  subject,  the  real  question 
is,  whether  that  would  make  any  difference  —  whether 
this  Court  has  any  equitable  jurisdiction  to  prevent  a 

trial 
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trial  taking  place^  merely  because  a  party  could  not 
see  a  document.     That  circumstance,  clearly,  could  not 
give  jurisdiction.     It  would  be  a  non-compliance  widi 
the  Judge's  order,  directing  the  inspection ;  but  it  is 
quite  clear  that  there  is  no  equity  in  this  Court  upon  such 
a  ground.    It  might  be  a  ground  upon  which  the  Judge 
would  put  off  the  trial ;  but,  in  point  of  fact,  circum- 
stances are  stated,  which  very  much  relieve  the  party 
making  the  affidavit  from  the  imputation  attempted  to 
be  fixed  upon  him.     In  one  of  the  affidavits  it  is  stated, 
that  at  the  time  at  which  the  order  for  inspection  was  ob- 
tained, the  document  was  in  the  possession  of  the  town 
agents  of  the  Defendants  in  equity,  and  ready  to  be 
produced  to  the  Plaintiffs,  their  attorney  or  agent,  when- 
ever required  so  to  do.    In  answer,  however,  to  that  state- 
ment, another  affidavit  states  that  the  former  deponent 
did  not  inform  the  present  deponent,  that  the  Defendants' 
agents  had  the  agreement  in  town ;  but,  on  the  contrary, 
it  was  understood  that  they  would  inform  the  Plaintifi' 
town  agent,  as  soon  as  they  were  in  a  situation  to  give  in- 
spection.    It  would  seem,  therefore,  that  the  party  who 
was  to  produce  the  agreement,  was  to  inform  the  other 
party  at  what  time  the  inspection  was  to  take  place ;  and, 
in  point  of  fact,  it  did  take  place  on  the  20th  of  Marck, 
Assuming  that  statement  to  be  accurate,  there  was  no 
incorrectness  in  stating  that  the  Plaintiffs  were  unable 
to  obtain  an  inspection  until  that  day.     Another  in- 
stance of  omission  stated  is  the  omission  to  mention 
that  when  the  Chief  Justice  ordered  the  production  of 
that  document  —  there  having  been  previous  notice  of 
trial  given,  which  in  strictness  would  be  irregular — it 
was  not  alleged  in  the  affidavit,  in  mentioning  the  second 
order,  that  the  Chief  Justice  had  directed  the  notice  of 
trial  to  stand.    Now,  it  really  does  seem  to  me,  that  that 
omission  was  not  at  all  calculated  to  lead  the  Court  to 
pronounce  the  order,  but  would  have  had  rather  an 

opposite 
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opposite  effect  The  application  for  the  injanction, 
assumes  that  the  trial  is  to  take  place ;  and  the  only 
ground  for  making  it  ex  parte^  is  that  there  is  not  time 
to  give  the  other  party  notice,  and  that  it  is  necessary 
to  interfere  immediately.  I  cannot,  therefore,  suppose, 
that  the  Court  was  induced  to  make  the  order  by  the 
omission  of  the  statement  last  alluded  to. 


I  have  looked  through  these  affidavits  with  very  great 
care ;  an  order  of  the  Vice-Chancellor  being  the  subject 
of  appeal,  and  involving  a  very  important  question  of 
practice.  I  find  no  authority  upon  which  the  order  can 
•^be  supported.  I  think  that  an  injunction  has  been  ob- 
tained, which  ought  not  to  have  issued ;  but  I  do  not 
find,  either  in  the  practice  of  the  Court,  or  in  the  facts 
of  the  case,  any  ground  upon  which  I  could  support  this 
order. 


Mr.  Knight  then  applied  to  the  Lord  Chancellor,  to 
grant  him  such  an  order  as  was  asked,  in  the  alternative, 
by  the  Defendants'  notice  of  motion  before  the  Vice- 
Chancellor,  dated  the  21st  of  April ;  but  the  Lord 
Chancellor  said,  that  the  same  reasons  upon  which  he 
had  come  to  the  conclusion  which  he  had  expressed  on 
the  first  part  of  that  notice  of  motion,  induced  him  to 
come  to  a  similar  conclusion  with  respect  to  the  second ; 
and  his  Lordship  added,  that,  according  to  his  opinion, 
no  order  ought  to  have  been  made  upon  that  notice  of 
motion  at  all. 


Upon  the  Plaintiffs'  motion,  which  is  above  reported, 
being  opened  by  Mr.  Wigram^  Mr.  Knight  took  a  pre- 
liminary 
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1887.        liminary  objection  to  the  Plaintifis'  being  beard,  in^^^ 
much  as  they  were  in  contempt ;  an  attachment  havixi  a> 
issued  against  them  for  disobedience  to  the  order  of  tbe 
28th  of  Aprilf  which  attachment  they  did  not  now  seek 
to  discharge. 

The  Lord   Chancellor  over-ruled  the  objection, 
upon  the  ground  that  the  object  of  the  present  molioo 
was  to  discharge  the  order  of  the  28th  of  April  itself; 
and,  of  course,  therefore,  to  strike  at  the  root  from 
whicl^  the  attachment  had  proceeded,  (a) 

(a)  His  Lordship  bad  acted  upon  the  same  principle  in  wfcnl 
prerious  cases. 
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BETWEEN 

:ED WARD  HENRY  SIEVEKING    -    Plaintiff;        Jansi. 50. 

March  17. 
AND  -^^Sf  28- 

HEINRICH  BEHRENS,  JOHANNES  CHRIS- 
TOPH  FEHLING,  HENRY  WILLIAM  LEB- 
RECHT  CRUSIUS,  and  WILLIAM  VON 
MELLE,  ...  Defendants. 

THIS  was  an  interpleading  suit.  By  the  com- 

mon  order  for 
an  injunction. 

The  bill,  which  was  filed  on  the  13th  of  January  1837,  ^"  ""i.'"^®'^., 

•^  pleading  suit. 

Stated,  that  in  and  for  some  time  prior  to  the  year  1836,  the  injunction 

Henrv  Diedrich  Bed  and  Charles  William  Witthauer  car-  t  .fl'^J^n  ^ 
^  issue  upon 

ried  on  business  in  copartnership  together  as  merchants,  bringing  the 
under  the  firm  of  Beel  and  Co.  in  the  town  of  Lubeck  in  ^^^  \^^ 
Germany^  and  that  the  Plaintiff  during  the  same  period  .^®"1^.»  *"^, 
carried  on,   and  does  still  carry  on,  the  business  of  a  special  direc- 
merchant  in  the  city  of  London  ;  and  that,  before  their  JJ^"  °^^^® 
bankruptcy  or  insolvency  after  mentioned,  Beel  and  Co.  order  is  so 
consigned  to  the  Plaintiff  goods  and  merchandize  for  j/does^not  *^ 
sale,  which  the  Plaintiff  from  time   to   time   sold   for  make  the 
the  house  of  Beel  and  Co.  upon  commission,  and  the  fund  into 

Plaintiff  9.^."^  a  con- 
dition pre- 
cedent to  the  issuing  of  tlie  injunction,  the  order  will  be  discharged  for  irregularity. 

Semble,  if  there  is  not  time  to  bring  the  fund  into  Court,  a  special  order  will  be 
made  to  provide  for  the  emergency. 

A  party  against  whom  such  a  double  demand  is  made  as  to  entitle  him  to  file  a 
bill  of  interpleader,  is  not  bound  to  file  it,  so  long  as  the  course  of  proceeding 
taken  by  the  different  claimants  is  such  as,  if  persevered  in,  will  determine  their 
respective  rights,  as  between  themselves,  without  the  intervention  of  this  Court  by 
interpleader. 

Where  the  Court  sees  that  the  continuance  of  the  injunction  in  an  interpleading 
suit,  in  full  force,  may  have  the  effect  of  enabling  a  stranger  to  deprive  the  parties 
to  the  suit  of  the  legal  rights  which  they  have  already  acquired,  the  injunction  will 
be  suspended  so  far  as  to  allow  proceecungs  at  law  to  go  on  to  judgment. 
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Plaintiff  from  time  to  time  accounted  with  the  firm  of 
Bed  and  Co.  for  the  produce  of  such  sales,  after  de- 
ducting the  usual  commission,  expenses  of  sale,  and 
other  expenses : 

Tliat  at  the  time  of  the  bankruptcy  of  Beel  and  WttU 
liauer  a  balance  of  100/.,  or  thereabouts,  was  due  from 
them  to  the  Plaintiff,  but  the  Plaintiff  had  in  his  hands 
certain  goods  theretofore  consigned  to  him,  on  account 
of  the  house  of  Beel  and  Co.  for  sale,  and  which  had 
been  since  sold ;  and  after  deducting  the  balance  doe 
to  the  Plaintiff,  and  making  the  usual  and  proper  de- 
ductions for  commission  and  expenses  and  cbai^ 
there  remained  a  balance  of  877/.  05.  bd.  in  the  hands 
of  the  Plaintiff: 


That  on  the  24th  of  March  1836,  Henry  WBm 
Lebrecht  Crusius^  now  out  of  the  jurisdiction  of  the 
Court,  commenced  an  action  of  debt  in  the  Lord 
Mayor's  Court  in  the  city  of  Jjondon^  against  BtdvsA 
WitthaueTj  and  on  the  same  day  attached  the  monies 
and  goods  of  Beel  and  Wittliauer  in  the  hands  of  the 
Plaintiff,  according  to  the  custom  of  the  city  otl/mdofii 
for  a  debt  or  in  part  satisfaction  of  a  debt  of  UOOl* 
and  upwards,  stated  by  him  to  be  due  from  Bed  and 
Witthauer  to  him,  Crusiits  : 

That  on  the  following  day,  viz.,  the  25th  of  March 
1836,  William  Von  Melkj  of  Old  Broad  Street  in  the 
city  of  London^  merchant,  commenced  an  action  of  d^ 
in  the  Lord  Mayor*s  Court  against  Beel  and  Wittham^ 
and  on  the  same  day  attached  the  monies  and  goods  of 
Beel  and  Witthauer  in  the  hands  of  the  Plaintiff,  accord- 
ing to  the  custom  of  the  City,  for  a  debt,  or  in  part 
satisfaction  of  a  debt,  of  1 300/.  and  upwards,  stated  and 
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sworn  by  Von  MeUe  to  be  due  to  him  from  Beel  and 
Witthauer : 

That  on  or  about  the  7th  of  May  1836)  Heinrich 
Behrens  and  Johannes  Christoph  Fehling^  both  of  JLubeck^ 
merchants,  now  out  of  the  jurisdiction  of  the  Court, 
claiming  as  assignees  of  the  estate  and  effects  of  Beel 
and  Witthaxier^  who,  as  they  stated,  became  and  were  de- 
clared bankrupts,  according  to  the  laws  of  Lubeck^  filed 
certain  proceedings  in  the  Lord  Mayor's  Court,  called 
in  that  court  bills  of  proof,  one  against  Crusius^  and 
another  against  Von  MeUe^  thereby  undertaking  to  prove 
to  that  court,  that  the  monies  and  goods  so  attached, 
were  not  the  monies  and  goods  of  Beel  and  Co.,  but 
of  them,  Behrens  and  Fehlingj  as  assignees ;  and  that 
on  the  9th  of  July  1836,  the  bill  of  proof  as  against 
Giisiuscsme  on  to  be  heard  in  the  Lord  Mayor's  Court, 
when  a  verdict  was  found  for  Behrens  and  Fehling,  sub- 
ject, however,  to  the  opinion  of  the  Court  on  some 
point  of  evidence,  which  point  had  not  yet  been  decided 
by  the  Court ;  and  that  no  further  proceedings  had  been 
taken  on  that  bill  of  proof;  and  that  on  the  same  day, 
the  bill  of  proof  against  Von  Melle  also  came  on  to  be 
heard,  when  a  verdict  was  found  for  Behrens  and  Feh-^ 
lingf  subject,  however,  as  in  the  other  case,  to  the 
opinion  of  the  Court  on  some  point  reserved ;  but  that 
judgment  had  in  the  latter  case  been  given,  on  the  point 
reserved,  in  favour  of  Von  Melle^  and  against  Behrens 
and  Fehlingy  and  the  postea  endorsed  and  entered  up 
accordingly:  but  the  Plaintiff,  as  garnishee  in  the  attach- 
ments, not  being  a  party  to  the  bill  of  proof  or  pro- 
ceedings thereon,  referred  to  the  same  or  the  record 
thereof: 
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That  Von  MeUe  was  now  at  liberty  to  proceed  in  his 
attachment,  and  that  he  had  given  notice  of  trial  in 

the 
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18S7.        the  Lord  Mayor's  Court  for  Satwday  next,  the  14ihrf 
^^^^^^^     January^  and  that  he  intended  to  proceed  according  to 


V.  notice,   and   to   obtfdn  judgment  thereon  against 

Bbhbems.  Plaintiff;  and  that  if  judgment  should  be  obtained  by 
Voti  Melle  in  his  attachment  on  Saturday  next,  execution 
might  be  issued  on  the  following  Monday^  and  the 
Plaintiff's  person  taken  in  execution : 

That  on  the  24th  of  December  1886,  Behrens  and 
FeUing  filed  their  bill  in  this  Court  against  the  Plaintiff 
and  Von  Melle,  stating,  amongst  other  things,  the  mode 
of  transacting  business  between  the  house  oiBeel  and  Co^ 
and  the  Plaintiff;  the  bankruptcy  o(  Beel  and  Co.;;  and 
that  they  [Behrens  and  Fehling)  were  assignees  of,|od 
entitled  to,  all  the  estate  and  effects  of  the  bankruptSi 
including  the  monies  in  the  hands  of  the  Plaintiff;  and 
stating  that  Von  Melle  had,  on  the  25th  oi  March  1SS6, 
commenced  his  action  against  Beel  and  Witthaueri'vi^^ 
Lord  Mayor's  Court,  and  had  attached  their  goods  in  the 
hands  of  the  Plaintiff,  in  part  satisfaction  of  his  demand, 
and  that  that  attachment  had  not  been  tried,  but  was 
still  pending :  and  that  Von  Melle  intended  to  proceed 
to  trial  therein,  and  to  obtain  thereby  the  balance  d 
money  in  the  hands  of  the  Plaintiff;  and  therefore 
praying  that  an  account  might  be  taken  of  the  mercbaO' 
dize  which  had  been  from  time  to  time  consigned  by 
Beel  and  Witthauer  to  the  Plaintiff,  and  of  all  sums  of 
money  which  had  been  received  by  the  Plaintiff  in  re- 
spect  of  the  sale  thereof,  and  otherwise  on  account  of 
Beel  and  Witthauer ;  and  that  a  like  account  might  be 
taken  of  all  sums  of  money  which  had  been  properly 
paid  by  the  Plaintiff  to  or  for  Beel  and  Witthauer;  and 
that  the  balance  of  those  accounts  might  be  ascertained; 
and  that  a  like  account  might  be  taken  of  such  parts  of 
the  merchandize,  consigned  by  Beel  and  Witthauer  to 

the  Plaintiff,  as  then  still  remained  in  his  hands;  and 

that 
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that  all  necessary  directions  might  be  given  for  the        ldS7* 
taking  of  such  accounts ;  and  that  the  Plaintiff  might     J^^^^^^ 
be  decreed  to  pay  to  Behrens  and  Fehling^  as  assignees^  v. 

the  balance  of  monies  which  should  be  found  due  from  mbens. 
him  OR  taking  the  accounts;  and  that  he  might  be 
decreed  to  deliver  up  to  Behrens  and  Fehling,  as  as- 
signees, the  merchandize  which  should  be  found,  on 
taking  the  accounts,  to  be  in  his  possession  ;  and  that  Voti 
MeUe  might  be  restrained,  by  injunction,  from  proceeding 
to  trial  on  his  attachment,  and  from  taking  any  proceeding 
at  law  to  recover  possession  of  the  merchandize,  monies, 
and  effects,  belonging  to  the  estate  of  Beel  and  Wit^ 
thauery  in  the  hands  of  the  Plaintiff  {Sieveking) ;  and 
that  the  Plaintiff  (Sievekiug)  might  be  in  like  manner 
restrained  from  paying  over  or  delivering  up  such 
monies  and  goods  to  Von  Melle^  or  to  any  person  ex- 
cept Behrens  and  Fehling : 

That  the  Defendants  to  this  bill  had  appeared ;  and 
that  notice  of  motion  had  been  served  on  the  Plaintiff 
{Sieveking),  and  the  other  Defendant  in  that  cause,  that 
an  injunction  would  be  applied  for  against  the  Plaintiff 
{Sieoeking)j  and  that  other  Defendant,  pursuant  to  the 
prayer  of  the  bill,  on  Friday^  the  13th  oi  January  1837, 
before  the  Vice-Chancellor ;  but  that  no  answer  had  yet 
been  put  in  to  the  bill : 

That  Crusius  was  not  made  a  party  to  the  bill  of 
Behrens  and  Fehling  j  and  that  neither  the  proceedings 
taken  by  him  nor  those  taken  by  Behrens  and  Fehling 
in  the  Lord  Mayor's  Court  were  stated  in  that  bill : 

lliat  Crusins  claimed  to  be  entided  to  thebenefit  of 
priority,  by  virtue  of  his  attachment,  and  threatened  to 
proceed  in  his  attachment  in  the  Lord  Mayor's  Court; 
and  that  he  had  given  notice  that  he  intended  to  apply 

Vol,  IL  R  r  to 
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18d7«        to  that  Court  on  Saturday  next,  the  14th  iiist»  when  die 
action  or  attachment  of  Von  Melle  was  to  come  on  fcr 
V.  trial,  that  he  might  have  priority  to   Von  Melle^  and 

have  execution  against  the  Plaintiff,  because  he  ooffi- 
menced  his  action  in  that  Court,  and  issued  his  attack* 
ment  therein,  before  Von  MelUj  or  for  some  other 
reason  ;  and  that  the  Plaintiff  was  advised,  that  if 
Crustus  should  not  succeed  in  such  application,  or 
should  not  make  such  application  to  the  Court,  aod 
Von  Melle  should  obtain  execution  against  the  Plaintiff 
and  the  Plaintiff  should  pay  him  the  sum  of  877^  Os.  5if 
before-mentioned,  Crustus  might  afterwards  take  (brtber 
proceedings  in  his  attachment,  and  obtain  judgment 
against  the  Pbintiff,  and  recover  that  sum  notwithstand- 
ing such  payment 

The  bill  charged,  that  the  Plaintiff  was  ready  sod 
willing  to  pay  the  sum  of  877/.  O5.  5d,  into  Court,  in 
order  that  the  several  parties  claiming  the  money  migbt 
interplead  and  settle  their  claims  amongst  themselves; 
the  Plaintiff  not  now  claiming,  and  never  having  claimed, 
any  right  or  title  thereto,  and  being  ready  and  williq$ 
and  thereby  offering  to  pay  the  same  into  Court 

The  bill  prayed  that  the  Defendants  might  interpieed 
and  settle  and  adjust  their  demands  between  themselveS) 
the  Plaintiff  being  desirous  that  the  sum  of  877t  05. 5i 
should  be  paid  to  such  of  them  as  should  be  found  to 
be  entitled  thereto;  and  that  the  Plaintiff  might  be  it 
Uberty  to  pay  the  same  into  Court,  which  he  therd^ 
offered  to  do ;  and  that  the  Defendants  might  be  re- 
strained by  injunction  from  taking  any  farther  proceed- 
ings, either  at  law  or  in  equity,  against  the  Plaintiff) 
touching  the  sum  of  877/*  O5.  5d.j  or  the  goods;  and 
particularly  that  the  Defendants  might  be  restrained 
from  proceeding  by  attachment  or  other  process  in  the 

Lord 
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Lord  Mayor's  Court,  either  against  the  Plaintiff,  or        1887* 
whereby  the  Plaintiff,  or  his  goods,  or  the  before-men-     ^^^^^ 

•'  ,  SlEVlKINO 

tioned  money  or  goods,  might  be  attached  or  taken  in      _    o. 
execution. 

The  allegations  in  the  bill  having  been  supported  by 
affidavit,  an  ex  parte  injunction,  in  the  terms  of  the 
prayer,  was  issued  by  the  Vice-Chancellor  on  the  day 
on  which  the  bill  was  filed.  The  order  for  the  injunc- 
tion, as  drawn  up,  directed  that  the  injunction  should 
Issue,  and  that  the  Plaintiff  should  pay  into  Court  the 
sum  which  he  stated  to  be  in  his  hands.  The  money 
was  not  paid  into  Court  until  the  20th  of  January.  On 
the  26th  of  January,  the  Vice-Chancellor  discharged 
the  order,  and  dissolved  the  injunction,  and  stated  that 
the  order  was  irregular,  inasmuch  as  it  ought  to  have 
made  the  payment  of  the  money  a  condition  precedent 
to  the  issuing  of  the  injunction. 

The  Plaintiff  appealed  from  HLis  Honor's  decision. 

Mr.  Wigram  and  Mr.  Stinton,  in  support  of  the  appeal, 
said  that,  according  to  the  practice  of  the  Accountant- 
General's  office,  the  money  could  not  have  been  paid 
into  Court  before  the  trial,  which  was  fixed  for  the  14th 
of  Jatmary,  would  have  taken  place  (a),  and,  therefore, 
that  if  the  order  for  the  injunction  had  been  made  con- 
ditional upon  the  previous  payment  of  the  money  into 
Court,  the  injunction  would  have  come  too  late.  They 
argued  that  it  could  not  be  an  inflexible  rule  of  the  Court, 

that 

(a)  It  was  stated  that  the  order  the  authority  of  minutes  of  an 

could  not  have  been  drawn  up  order,  unless  the  minutes  were 

ontily  at  all  events,  the  next  day ;  allowed  to  remain  in  his  office 

and  that  the  Accountant-General  two  or  three  days, 
would  not  receive  money  upon 

Rr  2 
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1837.       that  the  money  should  be  paid  into  Court  before  the  Id- 

^■^"V*"^^    junction  could  issue;  for,  if  so,  the  consequence  would 

V.  be,  timt,  in  cases  like  this,  in  injunctions  to  stay  pro- 

Behbens.      ceedings  at  law  upon  warrants  of  attorney,  or  in  anj 

other  pressing  case,  the  order  for  the  injunction  would 

be   unavailable.      They  admitted,   however,  that  tbe 

impossibility  of  paying  the  money  into  Court,  in  this 

case,  sufficiently  soon  to  obtain^  the  injunction  in  doe 

time,  was  not  particularly  pointed  out  to  the  Vice-Chao- 

cellor ;  although,  as  the  dates  were  all  stated  to  His 

Honor,  that  result  must  have  been  obvious. 

Mr.  O.  AnderdoUj  contra^  for  Voti  Melle^  said  that  the 
Court  gave  credit  to  the  parties  applying  for  an  injunc- 
tion that  they  would  have  the  order  drawn  up  in  the 
usual  terms ;  and  that  if  they  drew  it  up  in  irregular 
terms,  they  must  submit  to  have  it  discharged:  and  he 
said  also  that  the  Plaintiff  had  misrepresented  the  case 
to  the  Vice-Chancellor  in  the  first  instance. 

The  Lord  Chancellor  said  that  if  a  party  asks  for 
a  particular  order,  but  wishes  to  have  it  made  in  a  form 
which  is  different  from  the  usual  form,  the  attention  of  die 
Court  ought  to  be  called  to  the  circumstances  which  ren- 
der the  variation  necessary.  It  might  be  very  true^  that 
in  this  case,  the  dates  would  have  shewn  that  the  order^ 
if  drawn  up  in  the  common  form,  would  have  been  91  do 
use  to  the  Plaintiff;  but  they  were  not  brought  under  the 
Vice-Chancellor's  attention  for  the  purpose  of  obtainiDj 
a  variation  in  the  common  order ;  and  a  very  seveK 
duty  would  be  imposed  upon  the  Court,  if  the  Court  were 
required  to  foresee  all  the  consequences  of  an  order  for 
which  a  party  might  think  fit  to  apply.  As  the  coniDi<* 
order  in  an  interpleading  suit  was  asked  for  in  thiscase^ 
and  the  Court  intended  to  make  the  common  orderi  h^ 
the  order  had  been  drawn  up  by  the  Plaintiff  in  ^n 

irregultf 
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irregular  foriH)  it  could  not  stand.  It  appeared  to  His 
Lordship  that  the  order,  as  drawn  up,  was  irregular,  and 
ought  to  be  discharged.  His  Lordship  added,  however, 
that  it  did  not  appear  that  the  Plaintiff  had  made  any 
misrepresentation  of  the  facts  to  the  Vice-Chancellor,  or 
that  there  had  been  any  attempt  on  his  part  to  obtain  an 
improper  order. 
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The  original  order  for  the  injunction  having,  therefore, 
been  discharged  by  the  Vice-Chancellor,  and  His  Honor's 
decision  having  been  affirmed  by  the  Lord  Chancellor, 
an  application  was  now  made  to  the  Lord  Chancellor 
for  an  injunction  in  the  terms  of  the  prayer  of  the  bill ; 
and  the  affidavits,  upon  the  merits,  which  had  been  filed 
in  support  of  the  application  to  the  Vice-Chancellor  to 
discharge  the  order,  were  read. 

These  affidavits  contained  statements  tending  to  shew 
that  Cnisiuis  attachment  could  not  be  supported,  inas- 
much as  his  debt,  if  any,  accrued  beyond  seas,  and  not 
within  the  city  oiLondonj  and  that  the  circumstance  of  his 
having  issued  his  attachment  before  Von  MeUe  would  not 
avail  him,  as,  by  the  custom  of  the  city,  the  attaching  ere- 
ditor  who  first  obtains  judgment  is  entitled  to  priority  of 
payment.  It  was  also  suggested,  by  one  of  the  same  affi- 
davits, that  the  Plaintiff's  delay  in  filing  his  bill  arose 
partly  from  a  desire  to  retain  the  money  in  his  hands. 

Mr.  Wigt-am  and  Mr.  Stinton^  in  support  of  the  ap- 
plication, said  that  although,  perhaps,  the  Plaintifi^ would 
have  been  justified  in  filing  a  bill  of  interpleader  sooner 
than  he  did,  there  was  no  absolute  or  apparent  necessity 
for  his  doing  so  until  the  time  at  which  the  present  bill 
was  filed ;  and,  at  all  events,  delay  alone  would  be  no 
argument  against  a  Plaintiff  in  a  bill  of  interpleader ;  for 
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1837*        a  Plaintiffin  sach  a  suit  who  delayed  filing  his  bQlnntH 
r^"^^*^      it  was  absolutely  necessary,  was  entitled  to  enreater  favour 

SiSVEKING  ^  ^^  ^  ^ 

o.  at  the  hands  of  a  Court  of  Equity  than  a  Plaintiffin  any 

other  kind  of  suit,  inasmuch  as  such  a  proceeding, 
although  attended  with  no  expense  to  him,  was  veij 
expensive  to  the  parties  claiming  the  property,  and  be 
had  every  temptation  to  take  that  step  for  his  own  pro- 
tection at  other  persons'  cost  at  the  earliest  possible  op- 
portunity. They  citpd  Warington  v.  WheatsUme  (a),  and 
Vicary  v.  Widger.  (b) 

Mr.  O.  Anderdouj  cotUrdf  for  the  Defendant,  For 
Melle,  submitted  that  the  Lord  Chancellor  would  not) 
by  reviving  the  injunction,  give  the  Plaintiff  the  benefit 
of  tlie  dissolved  injunction,  which  it  appeared  that  the 
Plaintiff  had  improperly  obtained.  If  that  injunctioD 
had  not  been  granted,  Fon  Melle  would  have  bad  tbe 
money  in  his  pocket  on  the  16th  o(  January.  He  coo- 
tended  that  the  length  of  time  which  the  Plaintiff  bi 
allowed  to  elapse  precluded  his  now  filing  a  bill  of 
interpleader ;  Cornish  v.  Tanner  {c\  Bobins  v.  Hedga 
and  Tanner,  (d)  He  also  cited  PuUeney  v.  fVarren  (e]i 
and  Grant  v.  Grant  (g) 

Some  dispute  then  took  place  upon  the  question, 
whether  the  Recorder  had  not  in  fact  decided  against 
Crusius  upon  the  bill  of  proof  brought  against  him,  and 
whether  payment  under  either  of  the  attachments  would 
not  be  a  protection  to  the  Plaintiff  against  any  ocber 
demand.  In  the  result,  the  Lord  Chancellor  said  that  as 
he  should  see  the  Recorder  on  the  next  day,  he  woqU 

then 

(fl)  Jac.  202.  (je)  6  Ves.  73. 

\b)  1  Sim.  15.  (g)  3  Rtm.  598.;  [and  5  ^ 

(c)  I  Yo.  4-  Jerv.  333.  340. 

\d)  V.  C.  26th  Aov.  1 8S6.  MS. 


CASES  IN  CHANCERY- 


591 


then  ascertain  from  him,  whether  Crusius's  case  had 
been  decided  or  not. 


7%^  Lord  Chancellor. 

This  case  stood  over  for  the  purpose  of  enabling  me 
to  ascertain  what  was  the  state  of  the  proceedings  in  the 
Lord  Mayor's  Court ;  the  question  being,  whether  those 
proceedings  had  so  far  advanced  as  to  exclude  one  of 
the  attaching  parties,  namely,  CrusiuSy  from  the  character 
of  an  attaching  party;  and  I  have  ascertained  that, 
although  there  was  a  verdict  against  him  upon  the  bill 
of  proof,  and  although,  by  the  practice  of  the  Lord 
Mayor's  Court,  there  is  no  power  of  granting  a  new 
trial,  yet  the  judgment  is  not  in  such  a  state  as  to  be 
conclusive  against  his  claim.  Other  proceedings  are 
open  to  him  according  to  the  practice  of  that  Court, 
which  will  enable  him  to  raise  the  question  there.  The 
result  is,  that  he  cannot  be  considered  as  excluded  from 
the  character  of  an  attaching  creditor.  There  are, 
therefore,  two  attaching  creditors,  and  the  curators 
under  the  foreign  bankruptcy  of  the  original  debtors, 
the  persons  whose  money  is  in  the  hands  of  the  party 
who  has  filed  the  bill  of  interpleader. 

These  circumstances,  no  doubt,  raise  a  case  of  inter- 
pleader, and  the  only  question  is,  whether  what  has 
already  taken  place  is  of  sufficient  weight  to  exclude  the 
Plaintifi*  in  this  suit  from  the  benefit  to  which,  accord- 
ing to  the  ordinary  practice,  he  would  be  entitled.  Now, 
the  proceeding  by  interpleader,  although  very  necessary 
for  the  protection  of  a  party  upon  whom  two  incon- 
sistent claims  are  made,  is,  undoubtedly,  in  many  cases, 
a  severe  proceeding  against  the  person  who  is  in 
fact  entitled.  He  is  in  the  course  of  establishing  his 
legal  right,  and  recovering  a  debt  or  duty  due  to  him, 
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when  this  Court  intervenes,  and  deprives  him  of  the 
means  of  establishing  that  legal  rights  because  some  other 
person,  who  appears,  ultimately,  to  have  no  title  at  all, 
gives  this  Court  jurisdiction  by  way  of  interpleader,  by 
setting  up  a  claim;  and  I  think  it  would  not  be  ex- 
pedient to  lay  down  any  rule  or  adopt  any  pracdce 
by  which  parties  entitled  to  an  interpleader  would  be 
much  encouraged  to  come  here;   because  it  is  mudi 
more  beneficial  to  the  parties  really  interested  in  the 
debt  or  duty,  if  their  own  proceedings  are  such  as  to 
bring  the  claims  between  them  to  an  issue,  that  that 
object  should  be  attained  without  a  bill  of  interpleader. 
This,  therefore,  is  not  a  case  in  which  I  think  much 
weight  is  to  be  attached  to  the  circumstance  of  the  Plain- 
tiff not  having  come  here  in  the  first  instance.     On  the 
contrary,  I  think  a  party  who  comes  here,  when  neces- 
sary, but  who  abstains  from  coming  until  the  necessity 
arises,  is  more  deserving  of  the  favour  of  the  Court, 
than  one  who  comes,  regardless  of  the  proceedings  of 
others,  and  looking  only  to  his  own  protection. 


It  appears,  from  the  proceedings  in  the  Lord  Mayor's 
Court,  that  so  long  as  there  were  only  two  attaching 
parties,  the  proceedings  there  would  have  protected 
the  debtor,  inasmuch  as  that  party  who  should  have 
got  judgment  first  would  have  been  entitled  to  pri- 
ority in  the  distribution  of  the  fund ;  and  I  think  the 
Plaintiff  in  the  interpleading  suit  was  right  in  abstain- 
ing from  coming  here,  so  long  as  matters  were  in  that 
state.  Then  the  curators  of  the  estate  of  the  debtors 
intervened,  and  disputed  the  title  of  the  two  attaching 
parties.  That  also  was  likely  to  lead  to  a  result  which 
might  have  been  conclusive  as  to  the  claims  of  the  par- 
ties, and  have  prevented  the  necessity  of  interpleading; 
because  if  those  curators  had  succeeded  in  both  their  suits, 
the  two  attaching  creditors  would  have  been  excluded 
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as  against  the  curators,  and  the  curators  would  have  been        1 837. 
the  only  persons  entitled  to  the  money.     It  happened,     ^^"'^^''^ 
however,  that  in  those  two  suits  by  the  curators,  they      _    v. 
succeeded  in  one,  that  is,  they  obtained  a  verdict  in  one, 
and  had  a  judgment  against  them  in  another,  which  other 
I  must  take  not  to  be  conclusive  as  to  the  rights  of  the 
parties;  and  that  result  did  not  ultimately  take  place 
until,  I  think,  the  10th  of  December  last 

Behrens  and  Fehlingf  the  curators,  having  failed  in  their 
suit  against  Fon  MelUj  one  of  the  attaching  creditors,  filed 
their  bill  in  this  Court,  on  the  24<th  of  December ^  again 
asserting  their  right.     Then,  on  the  13th  of  Jammry^  the 
present  bill  of  interpleader  was  filed;  I  think  quite  suf- 
ficiently early,  looking  to  the  course  of  proceeding  in  the 
Court  below;  because  then,  undoubtedly, it  was  necessary 
to  seek  protection,  there  being  a  state  of  proceedings 
below,  making  it  impossible  that  the  proceedings  there 
could  be  looked  upon  as  any  security,  so  as  to  enable  the 
party  having  the  money  to  ascertain  to  whom  ultimately 
he  might  safely  pay  it:  and,  accordingly,  on  the  13th  of 
January^  he  filed  a  bill  of  interpleader,  and  on  the  same 
day  obtained  the  Vice-Chancellor's  order.      Now  that 
order  was  obtained  without  any  misrepresentation  of 
facts.     There  is  no  imputation  against  the  conduct  of 
the  party  obtaining  that  injunction  of  having  imposed 
upon  the  Court,  by  having  misrepresented  the  facts ;  but 
the  Vice- Chancellor,  when  the  case  came  before  him  again, 
discharged  that  order,  and  dissolved  the  injunction,  on 
the  ground  that  he  had  not  been  aware  that  he  was  not 
making  the  ordinary  order.     It  is  said,  and  said  truly, 
that,  although  the  Court  is  not  likely  to  have  so  parti- 
cularly compared  the  dates  with  the  practice  in  cases  of 
interpleader,  as  to  have  followed  out  the  consequences 
of  what  was  asked,  yet  that,  if  the  attention  of  the  Court 
bad  been  drawn  to  it,  or  if  the  Court  had  by  itself  com- 
pared 
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pared  the   practice  with  the  period  within  which  the 
injunction  must  have  been  obtained,  it  must  have  seen 
that  the  usual  order  would  not  answer  the  purpose. 
The  Court,  however,  was  not  apprised  of  that,  or  at 
least  did  not  advert  to  it,  considering  that  the  usual 
order  was  made.      I  think  the  Vice-Chancelloi  was 
right  in  not  supporting  an  order  drawn  up  under  those 
circumstances':  but  still,  when  a  party  states  all  the  facts 
to  the  Court,  it  is  rather  too  much  to  say  that,  because 
an  order  is  drawn  up  in  mistake,  he  shall  lose  all  the 
benefit  to  which  he  would  have  been  entitled,  if  the 
attention  of  the  Court   had  been  drawn  to  the  pa^ 
ticular  facts  of  the  case.     I  cannot  for  a  moment  doubt, 
that  if  the  Court  had  been  apprised  that  the  order 
asked  for  was  an  unusual  order,  justified  only  by  the 
peculiar  ch'cumstances  of  the  case,  and  if  the  Coart 
was  of  opinion,  as  I  am,  that  the  case  was  one  to  justify 
an  interpleader,  the  Court  would  have  made  a  special 
order  for  the  purpose  of  giving  the  party  the  benefit  of 
an  injunction   in  the   interpleading   suit      Therefore, 
although  I  think  the  order  was  rightly  discharged,  I  do 
not  think  the  course  of  proceeding  of  the  party  who 
obtained  it  was  so  far  wrong  as  to  prevent  him  from 
applying  for  a  special  order.     The  money  is  now  ac- 
tually in  Court ;  and,  therefore,  the  objection  that  was 
made  before  cannot  apply.     I  think  this  a  case  in  which 
I  am  bound  to  make  an  order  for  an  injunction  as  in  an 
interpleading  suit. 


An  order  was  then  made,  as  of  the  27th  of  January^ 
by  which  it  was  ordered  that  an  injunction  should  be 
awarded  against  all  the  Defendants,  to  restrain  them 
from  taking,  commencing,  or  prosecuting  any  further  or 
other  proceedings  either  at  law  or  in  equity  against 

the 
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the  Plaintiff  concerning  the  before-mentioned  sum  of 
877/*  0^.  5d.,  and  from  proceeding  by  attachment  or 
other  process  in  the  Lord  Mayor's  Court  against  the 
Plaintiff,  or  whereby  the  Plaintiff,  his  goods  or  chattels, 
might  be  attached  or  taken  in  execution,  until  the  De- 
fendants should  fully  answer  the  Plaintiff's  bill,  or  the 
Court  make  other  order  to  the  contrary. 


SiBVBKTMG 
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The  Defendant  Fon  Melle^  upon  putting  in  his  answer, 
moved,  before  the  Lord  Chancellor,  that  his  Lordship's 
order  for  an  injunction  might  be  discharged,  with  costs, 
or  otherwise ;  that  the  sum  of  877^.  Os.  5(L,  paid  into 
Court  by  the  Plaintiff,  might  be  paid  out  to  Fon  Melle; 
and  that  the  Plaintiff  might  pay  the  costs  of  the  applica- 
tion :  or  that  the  order  and  the  injunction  thereon  might 
be  so  varied,  or  qualified,  or  limited,  as  to  make  it  restrict 
the  issuing  of  execution,  or  the  taking  in  execution  the 
Plaintiff,  his  goods  or  chattels  only,  until  the  Court 
should  make  other  order  to  the  contrary ;  and  that 
Fon  Melle  might  be  at  liberty  to  proceed  to  trial  and 
take  judgment  upon  his  attachment. 


March  17. 


None  of  the  other  Defendants  had  answered. 

Mr.  Jacob  and  Mr.  O.  Anderdon,  who  appeared  for 
Fon  Melle  in  support  of  the  motion,  stated  that,  accord- 
ing to  the  practice  in  the  Lord  Mayor's  Court,  when- 
ever there  were  more  attachments  than  one  against  the 
same  goods,  the  attaching  creditor  who  first  obtained 
judgment  was  entitled  to  priority,  notwithstanding  that 
the  attachment  of  another  creditor  might  be  of  earlier 
date,  and  that  the  judgment  upon  it  might  have  been 
delayed  by  reason  of  the  Judge  of  the  Court  taking 
time  to  consider. 
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1837.  Mr.  Richards  and  Mr.  Lqfius  Wigram^  who  appeared 

to  oppose  the  motion  on  behalf  of  Crusitts^  said  that 
their  client   was  advised  that  no  proceedings  upon  a 
Beurens.      prior  attachment,  short  of  execution,  could  protect  tlie 
garnishee  against  a  subsequent  attachment. 

Mr.  Tinney  and  Mr.  Randell,  for  Behrens  and  JFVMng, 
opposed  the  motion,  and  argued  that  an  injunction  ob- 
tained by  a  Plaintiff  in  an  interpleading  suit  could  not 
be  dissolved  on  the  application  of  one  Defendant,  unless 
the  answers  of  all  the  other  Defendants  had  come  in ; 
Hyde  v.  Warren,  {a)     [The  Lord  Chancellor  observed 
that  in  that  case  the  Plaintiff  made  the  objection.]  Thejr 
also  cited  Solomotis  v.  Ross*  {b) 

Mr.    JVigram  and   Mr.    StitUon    appeared  for  tli& 
Plaintiff. 

The  Lord  Chancellor. 

Whether  the  proceedings  which  have  taken  place  in 
the  Lord  Mayor's  Court  are  final  or  not,  whether  they 
are  to  be  considered  as  nonsuit  or  as  final  judgment,  oi — 
whether,  according  to  the  practice  of  that  Court,  it  is — - 
still  open  to  the  alleged  assignees  to  take  further  pro— — 
ceedings  there,  are  questions  with  which  I  do  not  con- 
sider that  I  have  anything  whatever  to  do,  and  ther^ 
form  no  part  of  the  ground  upon  which  I  proceed.    The 
ground  upon  which  I  do  proceed,  is  that,  until  the  rights 
of  the  attaching  creditors  shall  have  been  ascertained, 
nothing  can  be  decided  with  respect  to  the  proper^; 
because  if,  by  the  custom,  one  of  the  parties  has  ac- 
quired a  right  to  the  property,  this  Court  cannot  inter- 
fere with  that  right.      This  can  only   be  ascertained 

in 
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in  the  Lord  Mayor's  Court;  and  all  the  parties  litigant        I8S7. 
are  parties  to  the  proceedings  there.     It  is  quite  certain     s^rking 
that  the  rights  of  the  assignees  cannot  be  disposed  of,  v. 

or  adjudicated  upon,  until  the  rights  of  the  attaching 
creditors  shall  have  been  disposed  of. 

I  find  also,  and  it  is  not  disputed,  that  the  effect  of  the 
injunction  may  be,  not  only  to  prevent  the  rights  of  the 
attaching  creditors  from  being  ascertained,  but  to  per- 
mit some  third  party  to  intervene,  and  to  obtain  a  title 
against  both,  which  would  be  working  a  direct  and  pal- 
pable injustice  against  the  parties  who  were  proceeding 
to  establish  their  claims.  The  attention  of  the  Court 
having  been  drawn  to  that  consequence  of  continuing 
the  injunction,  such  a  result  will  not  be  permited  to  take 
place. 

I  do  no  one  an  injury  by  the  course  which  I  propose  to 
adopt ;  because  nothing  which  may  be  done  in  the  Lord 
Mayor's  Court  can  prejudice  the  equities  of  the  parties 
in  this  Court.  If  the  rights  of  the  parties  are  legal 
rights,  then  they  must  be  established  by  a  Court  of 
competent  jurisdiction  :  there  is  no  reason  why  all  ne- 
cessary proceedings  for  the  purpose  of  establishing  them 
should  not  be  taken.  If,  on  the  other  hand,  the  rights 
of  the  parties  are  not  legal  rights,  or  if  there  are  equities 
paramount  to  the  legal  rights,  they  can  be  established  as 
well  before  as  after  the  proceedings  in  the  Lord  Mayor's 
Court,  which  I  propose;  and  the  sole  question  is, 
whether  the  parties  are  to  go  on  to  ascertain  what  are 
the  rights  of  the  attaching  creditors.  I  propose  then, 
that  all  parties  should  have  liberty  to  take  all  such  pro- 
ceedings in  the  Lord  Mayor's  Court  as  they  may  be 
advised.  The  injunction  will,  of  course,  be  continued,  as 
to  execution  upon  any  such  proceedings ;  and  I  do  not 

at 
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18S7.        at  all  interfere  with  whatever  may  be  the  rights  of  the 
Z^"V"^^     parties  to  the  suit  in  this  Court.     The  judirment  in  the 

SlEVBKING  . 

V,  Lord  Mayor's  Court  must  be  dealt  with  as  this  Court 

Bbuibms.  gij^j  direct  If  Mr.  Tinneifs  clients,  Behrens  and 
Fehlingj  ask  for  liberty  to  defend  the  attachments,  there 
is  no  reason  why  they  should  not  have  it. 

Mr.  Tinney  declined  taking  liberty  to  defend  the 
attachments. 

Some  discussion  arose  upon  the  terms  of  the  order; 
but,  as  it  was  ultimately  drawn  up,  it  stood  thus :  — 

^^  His  Lordship  doth  order  that  the  injunction,  so  far 
as  it  restrains  execution,  be  continued  until  the  further 
order  of  this  Court;  and  the  Defendants  Heinrich 
Behrens  and  Johannes  Christoph  Fehling^  electing  by 
their  counsel  not  to  interfere  in  the  now  pending  at- 
tachments against  the  Defendants  Henry  Wiliim 
Lebrecht  Crusius  and  JVilliam  Von  Melle,  respectively, 
in  the  Lord  Mayor's  Court,  it  is  ordered  that  the  De- 
fendants Henry  William  Lebrecht  Crusius  and  fViUioBi 
Von  Melle,  respectively,  be  at  liberty,  in  the  name  of 
Edward  Henry  Sieveking,  to  defend  or  oppose  the  at- 
tachment of  the  other,  as  they  may  be  advised.  And, 
after  either  or  both  of  the  said  Defendants,  Henry  Wtl- 
Ham  Lebrecht  Crusius  and  William  Von  Melle^  shall  have 
obtained  judgment  in  the  Lord  Mayor's  Court  on  the 
said  attachments,  it  is  ordered  that  either  of  them,  or 
the  said  Heinrich  Behrens  and  Johannes  Christoph  Teh- 
lingj  respectively,  be  at  liberty  to  apply  to  this  Court  as 
they  respectively  may  be  advised,  when  such  further 
order  shall  be  made  as  shall  be  just,  all  parties  con- 
senting to  submit  to  the  order  of  this  Court  in  the 
matter.     And  this  order  is  to  be  without  prejudice  to 

any 
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any  claim  which  the  Defendants,  Heinrich  Behrens  and  18 87. 

Johannes  Christoph  Feklingy  may  have  or  set  up  to  the  q^"^^^*"^ 

funds  m  question  in  this  cause."  v. 

Reg.  Lib.  B.  18S6.  fol.  388.  B««"«»- 


In  pursuance  of  the  liberty  given  by  the  Iast*mentioned 
order,  Von  Melle  gave  notice  of  trial  of  his  attachment, 
in  the  Lord  Mayor's  Court,  for  the  1 4th  of  April  1837 ; 
and  Crusius  gave  notice,  for  the  same  day,  of  an  ap- 
plication to  the  Recorder,  for  judgment  upon  the  special 
case  reserved  upon  his  attachment 

On  that  day  the  Recorder  gave  judgment  against 
Crusius.  Von  Melle  then  proceeded  to  the  trial  of  his 
attachment;  and,  it  appearing  in  evidence  that,  at  the 
date  of  the  attachment,  Sieveking  had  not  in  his  hands 
any  money  of  Beel  and  Witthauerf  but  that  he  had 
twenty-three  bales  of  wool  belonging  to  them,  subject  to 
a  lien  of  100/.  in  his  own  favour,  Von  Melle  obtained  a 
verdict  and  judgment  of  appraisement  as  to  the  bales; 
and  the  proper  officer  of  the  Lord  Mayor's  Court  having 
then  returned  that  the  bales  had  been  removed  (having 
in  fact  been  sold),  so  that  they  could  not  be  appraised 
according  to  the  custom  of  the  city,  a  writ  of  inquiry  as 
to  their  value  was  executed  before  the  Recorder  and  a 
jurj',  when  they  were  found  to  be  of  the  value  of 
1139/.  195.  lit/.,  from  which  having  been  deducted 
100/.,  the  supposed  amount  of  Sieveking* s  lien,  a  verdict 
was  found  for  Von  Melle  against  Sieveking^  for  the  sum 
of  1039/.  195.  lid.;  and  for  that  sum  judgment  was 
entered  up  on  behalf  of  Von  Melle  against  Sieveking^ 
according  to  the  practice  of  the  Lord  Mayor's  Court. 

Sieveking  did  not  attend  any  of  the  proceedings  taken 
under  the  liberty  given  by  the  order  of  the  17th  of 

Marchj 
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1837. 
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March^  being  advised  that  it  would  not  be  proper  for 
him  to  do  so ;  and  it  appeared,  by  an  affidavit  subse- 
quently made  by  him,  that  the  amount  of  his  lien  ex- 
ceeded 100/. 


On  the  17th  of  Aprils  Bchrens  and  gelding  put  in 
their  answer. 

On  the  28th  of  July,  Von  MeUe  moved,  before  the 
Lord  Chancellor,  that  the  injunction  granted  by  his 
Lordship,  so  far  as  it  restrained  execution  on  the  judg- 
ment, might  be  dissolved,  or  otherwise  that  the  sum  of 
877/.  05.  5(/.,  paid  into  Court  by  Sieveking,  might  be 
paid  out  to  him  {Von  Melle)  in  part  satisfaction  of  his 
judgment ;  and,  at  all  events,  that  he  might  be  at  liberty 
to  issue  execution  out  of  the  Lord  Mayor's  Court  against 
the  Plaintiff  or  his  effects,  for  the  sum  of  162/.  \9s.^ 
being  the  difference  between  the  sum  of  877/.  Os.  Sd., 
and  the  sum  of  1039/.  195.  lid.;  or  that  the  Court 
would  make  such  order  upon  the  footing  of,  and  in 
furtherance  of  the  order  of  the  17th  of  Marck,  as  might 
be  just,  as  well  in  relation  to  the  subject  matter  of  the 
cause,  as  to  the  costs  of  and  consequent  on  the  applica- 
tion for  the  injunction,  and  the  costs  of  the  application 
upon  which  the  order  of  the  17th  of  March  was  made, 
and  of  the  present  application. 

Mr.  Jacob  and  Mr.  0.  Anderdon  appeared  in  support 
of  the  motion. 

Mr.  Tinney  and  Mr.  Randell  appeared  on  behalf  of 
Behrens  and  Fehling. 

Mr.  Richards  and  Mr.  Loftm  TVigram  appeared  on 
behalf  of  Cntsius. 


Mr. 


CASES  IN  CHaJ^CERY. 


of  the  Plaintiff. 


The  following  order  was  made  upon  this  motion :  ^- 
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Mr.  Wigram  and  Mr.  Stinton  appeared  on  behalf       18S7. 


SlEVEnNG 
V, 

Bjbhrbns. 


"  His  Lordship  doth  order  that  it  be  referred  to  the 
Master  of  the  Vacation  in  attendance,  to  enquire  and  state 
what  was  due  by  the  Plaintiff,  Edward  Henry  Sievekingf 
in  respect  of  the  goods  in  the  pleadings  mentioned,  at 
the  time  of  his  paying  the  sum  of  877/.  Os.  5d.  into  the 
Bank  to  the  credit  of  this  cause,  making  unto  the 
said  Plaintiff  all  just  allowances,  and  deducting  any 
balance  which  was  due  to  him  from  Henry  Diedrich 
Beel  and  Charles  William  Witthauer,  in  the  pleadings 
named,  at  the  date  of  the  attachment  of  the  said  WiUiam 
Von  MelUj  in  the  Mayor's  Court,  in  respect  of  any  other 
dealings.  And  for  that  purpose  the  parties  are  to 
produce  before  the  Master,  upon  oath,  all  books,  papers, 
and  writings,"  &c.  "  and  to  be  examined  upon  inter- 
rogatories, as  the  said  Master  shall  direct,  who,  in  taking 
the  said  accounts,  is  to  make  to  the  parties  all  just 
allowances.  And  it  is  ordered  that  the  said  sum  of 
877/.  05.  5rf.,  cash  in  th6  Bank,  placed  to  the  credit  of 
this  cause,  be  laid  out  in  the  purchase  of  bank  3  per 
cent  annuities,  in  the  name  and  with  the  privity  of  the 
Accountant  General  of  this  Court,  in  trust  in  this  cause. 
And  the  said  Accountant  General  is  to  declare  the 
trust,"  &c.  "  And  for  that  purpose  the  said  Accountant 
General  is  to  draw,"  &c.  "  And  any  of  the  parties  are 
to  be  at  liberty  to  apply,"  &c.  "  And  his  Lordship 
doth  reserve  the  costs  of  this  motion,  and  of  the  enquiry 
hereby  directed." 

Reg.  Lib.  B.  1836.  fol.  871. 


The  suit  was  afterwards  compromised. 
Vol.  IL  S  s 
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May  4.  BEHRENS  V.  SIEVEKING. 

A  plea  of  pro.  rilHIS  was  the  suit  which,  in  the  report  of  the  case  of 
another  Court  Sicveking  v.  Behrens  (a),  has  been  already  mentioned 

of  competent    ^  have  been  instituted  by  Behrens  and  Fehling  against 
jurisdiction,         ,        ,  "^  -o  -o 

must  shew        Sieveking^  on  the  24<th  of  December  1836. 

not  only  that 

the  same  issue 

was  joined  as       The  same  Plaintiff,  at  the  same  time,  instituted  a 

this  Court       similar  suit  against  two  persons  of  the  names  of  Pnb' 

but  that  the     and  Jonesy  in  whose  hands  monies  belon^ff  to  Bed 

suDiect  matter 

was  the  same,  and  Witthauer  had  been  attached  by  William  Von  MiHe^ 

and  that  the     ^j        i^st  Von  Melle  himself, 
proceedings  ^ 

in  the  other 

taken  for  "the        With  reference  to  these  monies,  a  bill  of  proof  lad 
same  purpose,  been  filed  in  the  Lord  Mayor's  Court  by  Behrens  vai 

Fehling  against  Von  Melle^  upon  which  proceedings  had 
been  taken,  which  were  precisely  similar  to  those  taken 
upon  the  bill  of  proof  filed  by  the  same  parties  with 
reference  to  the  monies  attached  in  the  hands  of  SieoC' 
kitigy  and  which  were  attended  by  the  same  result,  viz. 
a  judgment  in  favour  of  Von  Melle.  Both  in  the  suit 
of  Behrens  v.  Sieveking^  and  in  the  suit  of  Behrens  v. 
Patdij  the  Defendant  Von  Melle  put  in  a  plea,  stating  the 
proceedings  which  had  taken  place  in  the  Lord  Mayors 
Court,  and  insisting  upon  them  in  bar  to  the  suit  in 
equity.  This  plea  was  allowed  by  the  Master  of  the 
Rolls  in  both  suits.  The  argument  and  judgment  at  the 
Rolls  upon  the  plea  in  Behrens  v.  Pauli  are  reported 
in  the  first  volume  of  Mr.  Keeris  Iteports.  (i) 

In  the  suit  of  Behrens  v.  Sieveking  (which  involved 
property  of  a  larger  amount  than  the  suit  of  Behrens  v 

(a)  p.  581.  tuprh.  (6)  p.  456. 
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Pauli)j  the  Plaintiffs  now  appealed  from  his  Lordship's        1837. 
decision.  '^^^V*^ 

Behbens 

V. 

Mr.  Tinney  and  Mr.  Randell,  in  support  of  the  ap-    Sibveking. 
peal. 

Mr.  Wigram  and  Mr.  O.  Anderdon^  in  support  of  the 
plea. 

The  Lord  Chancellor  was  of  opinion  that  the  plea 
was  not  sufficient,  in  its  present  state,  but  he  gave  leave 
to  the  Defendant  to  amend  it,  and  he  also  gave  leave 
to  the  Plaintiffs  to  amend  their  bill,  as  they  might  have 
some  equitable  reason  to  allege  why  the  Defendant 
was  not  to  be  entitled  to  the  benefit  of  the  proceedings 
in  the  Lord  Mayor's  Court.  His  Lordship,  in  giving 
judgment,  said,  that  in  order  to  support  the  plea,  it  was 
necessary  to  shew  that  the  proceedings  in  which  the 
Plaintiffs  were  alleged  to  have  failed,  were  taken  for  the 
same  purpose  as  the  present  suit ;  for,  the  issue  might 
have  been  the  same,  while  the  object  was  different; 
and  the  circumstance  that  the  matter  had  been  tried, 
as  a  matter  of  evidence,  could  not  be  conclusive.  The 
Defendant  had  to  shew  that  the  subject  matter  was 
the  same;  that  the  right  came  in  question  before  a 
court  of  competent  jurisdiction ;  and  that  the  result 
was  conclusive,  so  as  to  bind  the  judgment  of  every 
other  court  His  Lordship  added,  that  it  was  in  the 
plea  alone  that  any  statement  of  the  bill  of  proof  or 
of  the  proceedings  taken  upon  it  was  to  be  found ;  but 
that  the  plea  left  the  Court  in  ignorance  upon  the 
question  whether  th^  proceedings,  which  it  alleged  to 
have  taken  place  in  the  Lord  Mayor's  Court,  were  con- 
clusive, even  in  that  court.  His  Lordship  thought  that 
the  Plaintiff  could  not  have  taken  issue  upon  the  plea, 
and  that  no  question  was  stated  in  the  plea  upon  which 
his  Liordship  could  ask  for  the  opinion  of  the  Recorder. 

Ss  2 
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JvJy  29.      The  ATTORNEY  GENERAL  v.  NETHERCOAT. 

If  a  Defend-     TN  this  case  the  information  was  originally  filed  agsdost 

ant  18  added      A    j^^  Defendant  Nethercoat  only.     After  his  answer 
by  amend-  ^  -^ 

ment  after  an-  had  been  put  in,  the   information   was   amended,  by 

thCT  amend^"    adding  several  new  Defendants,  and  otherwise* 

ment  of  tne 

bill  can  be 

made,  even  ^  motion  for  leave  to  amend  the  information  was 

ajMainstthat  afterwards  made   before  the  Vice- Chancellor.     That 

Defendant,  .    j  i 

except  upon     motion  was  not  supported  in  tiie  manner  required  by 

an  application  ^j,^  thirteenth  of  the  new  orders  of  1828,  as  amended  in 
supported  m  ' 

the  manner  1831,  but  no  objection  was  taken  upon  that  ground; 
the  thirteenth  ^'^^  ^^^  Honor  gave  leave  to  amend  within  a  month 
order  of  1828,  after  the  relators  should  have  seen  certain  docnmeots 
1831.  which  were  in  the  possession  of  some  of  the  Defendants. 

Samuel  Marshy  one  of  the  Defendants  who  had  been 
so  added  as  above  mentioned,  but  not  one  of  the  De- 
fendants in  whose  possession  any  of  the  documents  were, 
now  moved  to  discharge  the  Vice-Chancellor's  order. 

Mr.  Wigi*am  and  Mr.  Koe^  supported  the  motion, 
and  Mr.  Spcnce  and  Mr.  O.  Anderdon  opposed  it.  The 
grounds  upon  which  it  was  ^supported  and  opposed  are 
not  material  for  the  present  purpose;  for  the  Lord 
Chancellor  intimated  an  opinion  that  the  information 
having  been  once  amended  after  answer^  no  further  leave 
to  amend  could  be  granted,  except  upon  an  application 
supported  in  the  manner  prescribed  by  the  thirteenth 
order. 

Mr.  Spencc  and  Mr.  O.  Anderdon  admitted  that  the 
application  to  the  Vice-Chancellor  had  not  been  sup- 
ported 
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ported  in  the  manner  required  by  the  thirteenth  order,        1837. 
inasmuch  as  there  had  been  no  affidavit  that  the  draft     ^^jC^^ 
of  the  intended  amendments  had  been  previously  settled     Attorney 
and  signed   by  counsel;  but  they  contended  that,  as      ^^^^eral 
against  the   Defendants  who  had  been  added   by  the  Nethercoat. 
former  amendment,  of  whom  Marsh  was  one,  the  bill 
was  a  new  record  (a),  and  therefore,  that  the  amend- 
ment now  intended  would  be  a  first  amendment  as  to 
them ;  and  they  also  urged  that  the  application  for  leave 
to  amend  was  made  to  the  Vice-Chancellor,  in  the 
present  case,  upon  special  circumstances. 

The  Lord  Chancellor  said,  that  the  thirteenth  order 
peremptorily  declared,  that  when  a  bill  had  been  once 
amended  after  answer,  no  further  leave  to  amend  at  all 
should  be  granted,  unless  the  application  for  such  amend- 
ment were  supported  in  the  manner  prescribed  by  that 
order;  and  that,  if  it  were  held  that  an  amendment 
by  adding  parties  was  not  an  amendment  within  the 
meaning  of  the  order,  a  Plaintiff  might  always,  by  add- 
ing another  Defendant,  entirely  evade  the  order.  In 
answer  to  the  observation  that  the  application  in  the 
present  instance  was  made  upon  special  circumstances, 
his  Lordship  said  that  it  was  to  applications  on  special 
circumstances  that  that  order  was  intended  to  apply* 

The  order  was  discharged,  without  prejudice  to  any 
subsequent  application  for  leave  to  amend,  which  the 
relators  might  be  advised  to  make. 

(a)  See   Evaiu  v.    Hughes,     over-ruled  by  the  decision  in  the 
5  jSSm.  666.  whicb  seems  to  be     present  case. 
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1836. 


1856. 
Nov.  21,23, 


COOKSON  V.  HANCOCK. 


his^wm'^ave^  T^HE  will  and  other  testamentary  papers,  upon  the 
3000/.  to  his  '^  construction  of  which  the  question  in  this  caase 
life  with  re-     turned,  are  stated  in  Mr.  KeetCs  report  of  the  case  oa 

mainder,  as  to  the  hearing  at  the  Rolls  (a). 
1000/.,  to  his  '^  ^ 

wife  for  life; 

to  the  whole         ^7  ^^  decree  of  the  Master  of  the  Rolls  it  was 

to  his  chil-  (among  other  things)  declared  that,  accordmg  to  the 
dren i  he  theo  ,  , 

gave  6000/.  to   true  construction  of  the  codicils  to  the  will,  the  residue 

his  sister  S.  ^f  ^^  testator's  personal  estate,  subject  to  annuities  of 
remainder  to  10/.  to  each  of  his  two  maid  servants,  but  not  subject  to 
for  Hfl^^cll'*  the  SOOOt  and  60001  given  by  his  will,  was  divisible  into 
mninder  to       three  equal  shares,  and  that  one  of  such  shares  belonged 

to  the  Defendants  George  Baker  and  his  wife,  and  their 
children,  in  the  same  manner  as  was  by  the  will  directed 
with  respect  to  the  dOOO/.,  and  that  one  other  of  such 
shares  belonged  to  the  children  of  JTiomas  Smith  aod 


her  children; 
and,  after 
bequeathing 
10/.  a  year  to 
each  of  his 
two  maid 
servants  for 


gave  all  his 
real  estate, 
and  the  re- 
sidue of  his 
personal 
estate  to  his 
sister  H.  ab- 


their  lives,  he    Catherine  his  wife  (both  deceased),  in  the  same  manner 

as  was  by  the  will  directed  as  to  the  6000^,  and  that  the 
remaining  third  share  belonged  to  Jane  Hancock.  The 
Defendant  Edward  Smithy  as  executor  of  his  mother 
Catherine  Smith,  and  in  that  character  claiming  the  whole 

soluteiy.    By   of  her  third,  appealed  against  this  part  of  the  decree. 

a  testamentary  \m,^ 

paper  de- 
scribed as  a  (a)  1  Keen^  817. 
codicil  to  his 

will,  he  left  his  brother  B,  an  equal  share  of  his  effects  with  his  sisters,  to  have  the 
interest  for  his  life,  with  remainder  to  his  children,  subject  to  a  life  intereit  is 
1000/.  to  his  wife,  if  living  at  his  death ;  and  his  sister  S,  was  to  have  an  equal  ibif^ 
with  his  sister  H.  By  a  subsequent  testamentary  paper,  also  described  as  a  cocficilt 
he  left  his  two  maid  servants  10/.  a  year  each  tor  their  lives,  and  nominated  • 
person  to  act  as  trustee  with  the  executors  named  in  the  will : 

Held,  upon  the  effect  of  all  the  testamentary  papers  taken  together,  that  the 
will,  though  modified,  was  not  wholly  revoked  by  the  first  codicil ;  and  that,  in  lico 
of  the  6000/.  legacy  given  them  by  the  will,  S.  and  her  children  were  en^edto 
one  third  share  of  the  personal  estate,  in  the  same  manner  and  subject  to  the  fiUDi 
limitations  as  had  been  expressed  by  the  will  with  respect  to  that  legacy. 
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Mr.  Temple^  Mr.  Wigram,  and  Mr.  Bagshawey  in 
support  of  the  appeal,  contended  that  the  operation  of 
the  first  codicil  was  wholly  to  revoke  the  legacy  of  6000/. 
bequeathed  to  Catherine  Smith  and  her  children,  and  to 
give  to  her,  in  lieu  of  a  life  interest  in  that  sum,  an  abso- 
lute interest  in  one  third  share  of  the  testator's  personal 
estate. 


18S6. 


COOKBON 
V, 

Hancock. 


Sir  C  Wetherell,  Mr.  Swanstotij  and  Mr.  Purvis^  for 
the  Plaintiff,  submitted  that  the  first  codicil  was  to  be 
confined  in  its  effect  to  the  testator's  residuary  personal 
estate  only,  and  that  it  did  not  revoke  or  at  all  affect  the 
l^acy  of  6000/.  If  that  construction,  however,  should 
be  rejected  as  inadmissible,  they  then  contended,  in  sup- 
port of  the  decree,  that  the  share  of  the  residue  given  by 
the  first  codicil  must  be  considered  as  substituted  for  the 
legacy  given  by  the  will,  and  subject,  by  implication,  to 
the  same  limitation  in  favour  of  the  children  of  Catherine 
Smithy  after  their  mother's  death,  as  that  legacy  had  been. 


The  Lord  Chancellor,  [after  stating  the  substance 
of  the  will  and  codicils  {a) :  — ] 

It  was  observed  at  the  bar  that  there  are  only  three 
constructions  which  can  possibly  be  put  upon  the  first 
codicil.  The  first  is,  that  the  pecuniary  legacies  given 
by  the  will  are  not  revoked  by  that  codicil,  but  that  the 
codicil  operates  only  upon  the  residue  by  the  will  be- 
queathed to  Jane  Hancock  ;  and  that  the  object  of  the 
codicil,  therefore,  was  to  leave  the  sums  of  3000/.  and 
6000^.  exactly  as  they  stood  upon  the  will ;  and  to  declare 
the  brother  and  the  other  sister  should  participate 
equally  with  her  in  the  residue.  The  second  is  the 
construction  contended  for  by  the  Appellant ;.  namely, 
that  the  codicil  has  the  effect  of  revoking  the  whole  of  the 

(a)  The  will  was  duly  attested     did  not  appear  whether  the  tes* 
to  pass  fireehold  estate,  but  it     tator  left  any  real  property. 

S  s  4  provisions 


Nov,  S5. 
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1836.       provisions  of  the  will,  not  by  any  express  dedaradoD, 

^T^^^^'^^    but  by  operating  upon  the  whole  of  the  property  of 

V.  which  the  will  purported  to  dispose,  and  so  superseding 

Hancock,     j^^  provisions.     The  third  is  the  construction  which  the 

Master  of  the  Rolls  has  adopted,  that  the  codicil  was 

only  intended  to  affect  the  proportions  of  the  estate  to 

be  taken  by  those  legatees  respectively,  and  to  make 

that  equal  which  was,  by  the  will,  unequal. 

The  first  of  these  constructions  was  not  insisted  upon 
by  the  Appellant  The  Master  of  the  Rolls  decided 
against  it ;  and  it  is  quite  clear  that  it  cannot  for  a 
moment  be  maintained.  The  expression  ^^  effects," 
used  in  the  codicil,  is  quite  conclusive  against  holding 
that  the  testator  was  there  intending  to  deal  only  with 
that  which  he  had  described  in  the  will  as  the  residue 
of  his  personal  estate.  Suc)i  a  construction,  besides, 
would  wholly  defeat  the  object  of  the  codicil,  whidi  is 
manifestly  equality — equality,  not  in  reference  to  any 
particular  portion  of  the  assets,  but  in  reference  to  the 
effects  generally,  that  is,  the  entire  personal  estate. 
The  consequence  of  preserving  the  bequests  contained 
in  the  will  would  be  to  produce  gross  inequality  among 
the  legatees ;  George  would  not  be  placed  on  an  equality 
with  his  sisters,  or  Catherine  with  Jane  ;  but  they  would 
each  take  the  property  in  very  different  proportions, 
and  Jane  would  be  entitled  to  much  the  smallest  share. 
As  this  construction,  however,  has  not  been  insisted 
upon,  it  is  needless  to  consider  it  further. 

Upon  the  second  construction  proposed,  the  Master 
of  the  Rolls  said  he  had  no  right  to  look  at  the  amoont 
of  the  estate  otherwise  than  as  it  appeared  in  the  testa- 
mentary papers.  If,  however,  it  appears  from  those 
papers,  that  the  testator  knew  or  believed  the  estate  to 
be  of  a  certain  amount,  that  knowledge,  so  expressed, 
may  very  properly  be  called  in  aid  of  the  construction. 

Now, 
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Now,  it  is  clear  from  the  codicil,  that  the  testator  con- 
sidered the  residue  to  be  greater  than  the  6000/.  be- 
queathed to  his  sister  Catherine  ;  for  he  says  that  Cathe^ 
rine  shall  have  an  equal  share  with  Jane  s  an  expression 
which  he  would  hardly  have  employed,  unless  he  had 
conceived  that  the  residue  previously  given  to  Jane  ex- 
ceeded the  amount  of  the  legacy  to  Catherine.  So,  again, 
there  is  no  direct  gift  in  terms  to  Jane  at  all ;  the  tes- 
tator assumes  Jane  to  be  already  in  possession  of  some- 
thing; and  the  object  of  the  codicil  is  to  take  a  portion 
of  that  from  her,  for  the  purpose  of  raising  Janets  sister 
to  an  equality  with  Jane. 


COOKSON 
V. 

Hancock. 


If  the  codicil  has  the  effect  contended  for  by  the 
Appellant,  it  entirely  revokes  the  will.  But  it  revokes 
the  will,  not  by  any  declared  intention  as  to  the  legacies 
of  6000/.  and  3000/.,  but  by  dealing  with  the  property 
which  is  the  subject  matter  of  the  dispositions ;  and,  if 
the  Appellant's  construction  be  correct,  it  must  have 
operated  as  much  on  the  annuities  given  to  the  two  maid 
servants  as  on  those  money  legacies.  According  to  that 
view,  the  testator,  when  he  executed  the  first  codicil, 
intended  to  make  an  entirely  new  disposition,  which 
should  embrace  the  whole  of  his  property.  If  that  were 
the  case,  he  has  certainly  taken  a  very  singular  way  of 
accomplishing  his  object.  Why  should  he  not  rather 
have  at  once  proceeded  to  make  a  new  will  ?  Instead 
of  that,  however,  he  describes  each  of  these  testamentary 
papers  as  a  codicil  to  his  will ;  assuming,  therefore,  that 
the  will  was  a  subsisting  instrument;  and  in  neither  of 
them  is  there  any  gift  of  his  estate,  in  terms.  And  yet, 
according  to  the  Appellant's  argument,  the  will  was 
virtually  revoked /or  every  purpose  except  the  appoint- 
ment of  executors. 


It  was  argued  that  the  repetition,  in  the  second  codicil, 
of  the  bequest  for  the  benefit  of  the  two  maid  servants, 

shewed 


of  *e  ^^'^  "t  Iv^oie  <*,  \  . 

^L^^^      but  ^y  ^      -n  nUVpO^^  .     *Vpf      "     '^ 


ofW»?f  «tofG*^* 

^°*^ Jf  .hat  the  *^^**t*  Ate  *->- 


Vr 


'^'       tot»J^*^*'Tof*«» 

*^  **  1^U8  of  tb''  ^.^^h,^  to  Ge^^^\Txo  G«*l 
^!Sy  on^  *'''    tSrd  of  t^e  -^^r f  t  vnco-'e  c 
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I  am  of  opinion  that  the  tbird 

has   been   adopted   by  the 

'ue  construction  of  these 

^   roust  therefore  be 

>  of  difficulty,  and 

'hat  the  appeal 

'  should  be 


^ted  in  Mr.  Keen's  re- 
.ring  at  the  Rolls,  {a) 

1  Rolls  having  decided  that,  upon  the 
e,  the  Plaintiffs  must  be  assumed  to 
of  the  prior  suit  of  Smith  v.  Sione, 
il  estate  of  the  intestate  James  Clear 
1  under  the  decree  of  the  Court,  and 
.  in  that  suit,  therefore,  constituted  a 
claim,  an  appeal  was  brought  against 
ion. 

1  Mr.  Moore,  for  the  appeal. 


c  that  a  I 


hu  been  dit> 
tributed,  in  a 
tuit,  among 
the  persons 
appearing  to 
be  his  aole 
next  of  kin, 
does  not  ne> 
cesiarily  pre- 
clude other 


haviug  I 


Mr.  Zjftich,  contrd. 

the  prmciples  which  govern  Courts 
ting  monies  to  be  refunded,  where 
en  paid,  under  an  order  or  decree  in 
who  are  subsequently  discovered  not 
1,  the  same  authorities  were  referred 
rred  to  in  the  Court  below.  Upon 
the 
(a)  1  Keem,  391. 


equal  title  to 
that  character, 
from  after- 
wardi  inBti- 
tuting  a  new 
suit  again  >t 
the  next  of 
kin  who  faa*c 

overpaid,  and 
compelling 
them  to  re- 
fund a  propor- 
tion of  their 
tliare*. 
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COOKSON 

Hancock. 


shewed  an  impression  in  the  testator's  mindf  that  he  had, 
by  the  previous  codicil,  revoked  all  the  legacies  pTen 
by  the  will,  and,  among  others,  the  annuities  giTen  to 
the  maid  servants.  That  circumstance  may  indeed  prove, 
that  in  Naoember  1828  he  was  afraid  he  might  have 
done  so;  but  it  rather  tends  to  shew  that  in  January 
1827  he  had  not  intended  so  to  do :  and  the  reference 
to  the  two  executors  named  in  his  will  and  the  addition 
of  a  third  prove  that  he  then  considered  the  will  to  be  a 
subsisting  instrument  If  he  had  intended  to  revoke  the 
whole  of  his  will,  he  would  have  given  his  estate  in  equal 
shares,  and  not  have  brought  Catherine  up  to  Jane^  and 
George  up  to  them  both.  But,  if  his  object  was  not  to 
alter  the  disposition  by  his  will,  otherwise  than  by  making 
the  division  equal,  the  expressions  used  in  his  first  codicil 
are  all  explained.  They  are  imperfect  expressions  for 
either  purpose ;  but  they  are  consistent  with  the  third 
construction,  and  inconsistent  with  the  second. 


It  was  further  said  that  the  settlement  of  Georges 
share  shews  that  Catherine  was  to  take  her  share  abso- 
lutely. Had  the  settlement  of  the  GOOOL  and  of  the 
3000/.  been  the  same,  the  observation  would  have  bad 
weight;  but,  as  the  case  is,  the  fact  favours  the  third 
construction,  because  it  proves  that  the  testator  had  in 
his  mind,  and  intended  to  a  certain  extent  to  maintain 
the  provisions  of  the  will,  even  as  to  quantity  and  pro- 
portion ;  namely,  by  giving  to  George^s  widow  the  in- 
terest of  1000/.  only.  Had  he  devoted  to  Georgh 
family  one  third  of  the  residue  simply,  his  widow  might 
have  claimed  one  third  of  the  income  of  the  substituted 
provision,  as  she  had  one  third  of  the  income  of  the 
3000/.  As  to  her,  therefore,  the  testator  says  she  shall 
not  participate  in  the  increase;  a  circumstance  leading 
to  the  construction  that  increase  of  the  shares  of  Georgt 
and  Catherine  J  and  not  a  new  disposition,  was  the  object 

of  the  codicil. 

Upon 
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Upon  these  grounds,  I  am  of  opinion  that  the  third 
construction,  that  which  has  been  adopted  by  the 
Master  of  the  Rolls,  is  the  true  construction  of  these 
testamentary  papers.  The  decree  must  therefore  be 
affirmed ;  but,  as  the  question  is  one  of  difficulty,  and 
created  by  the  testator  himself,  I  think  that  the  appeal 
was  not  censurable,  and  that  the  costs  of  it  should  be 
added  to  the  costs  of  the  cause. 


18S6. 


COOKSON 
V. 

Haiicock. 


T 


SAWYER  V.  BIRCHMORE. 

HE  facts  of  this  case  are  stated  in  Mr.  Keen's  re- 
port of  it,  upon  the  hearing  at  the  Rolls,  (a) 


The  Master  of  the  Rolls  having  decided  that,  upon  the 
evidence  in  the  cause,  the  Plaintiffs  must  be  assumed  to 
have  been  cognizant  of  the  prior  suit  of  Smith  v.  Stonej 
in  which  the  personal  estate  of  the  intestate  James  Clear 
had  been  distributed  under  the  decree  of  the  Court,  and 
that  the  proceedings  in  that  suit,  therefore,  constituted  a 
bar  to  their  present  claim,  an  appeal  was  brought  against 
his  Lordship's  decision. 

Sir  fV.  Home  and  Mr.  Moore^  for  the  appeal. 

Mr.  Wigram  and  Mr.  Lynch^  contra. 

With  respect  to  the  principles  which  govern  Courts 
of  Equity,  in  directing  monies  to  be  refunded,  where 
such  monies  have  been  paid,  under  an  order  or  decree  in 
a  cause,  to  persons  who  are  subsequently  discovered  not 
to  have  been  entitled,  the  same  authorities  were  referred 
to  as  had  been  referred  to  in  the  Court  below.     Upon 

the 

(a)  1  KeeUi  39]. 


1837. 

Jan.  16,  17. 

August  15. 

The  circum- 
stance that  an 
intestate's  per- 
sonal estate 
has  been  dis- 
tributed, in  a 
suit,  among 
the  persons 
appearing  to 
be  his  sole 
next  of  kin, 
does  not  ne- 
cessarily pre- 
clude other 
gersons 
aving  an 
equal  title  to 
that  character, 
from  after- 
wards insti- 
tuting a  new 
suit  against 
the  next  of 
kin  who  have 
been  thus 
overpaid,  and 
compelling 
them  to  re- 
fund a  propor- 
tion of  their 
shares. 
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V. 
BlRCUMOHE. 

Augmt  15* 


the  eiFect  of  laches    and   acquiescence,    Goodmn  v. 
Saycrs  [a)  and  Gavett  r.  Richmond  (A)  were  cited. 


The  Lord  Chancellor  in  giving  judgment,  entered 
into  a  minute  and  elaborate  review  of  the  evidence  in 
the  cause,  and  expressed  an  opinion  that,  upon  the  re- 
sult of  that  evidence,  a  knowledge  of  the  pendenc;  of 
the  former  suit  was  not  conclusively  brought  home  to 
any  of  the  Plaintiffs.  His  Lordship  then  proceeded  as 
follows :  — 

In  this  state  of  circumstances,  I  think  it  would  be  very 
unsafe  to  conclude  the  claim  of  the  Plaintiffs,  upon  sudi 
evidence,  without  giving  them  an  opportunity  of  further 
inquiry.  I  therefore  think  that  the  decree  for  dismissal 
should  be  reversed ;  and  that  it  should  be  referred  to 
the  Master  to  inquire,  whether  the  Plaintiffs  or  those 
whom  they  represent,  or  any  of  them,  are  any  of  the 
next  of  kin  of  the  intestate  James  Clear;  and  if  he 
shall  find  that  they  are  such  next  of  kin,  then  to  inquire 
whether  they,  or  any  and  which  of  them,  had  any,  and 
what  notice  of  the  suit  for  distributing  the  estate  of  the 
said  James  Clear^  and  of  the  proceedings  therein ;  with 
liberty  to  state  special  circumstances :  costs  and  further 
directions  to  be  reserved. 

If  the  latter  inquiry  should  be  answered  in  the  nega- 
tive, there  will  be  no  obstacle  to  the  Plaintiffs'  demand. 
It  is,  therefore,  unnecessary  for  me  at  present  to  observe 
upon  the  other  facts  of  the  case,  particularly  upon  the 
circumstance  of  the  personal  representative,  and  some  of 
the  next  of  kin  co-operating,  as  it  is  alleged,  in  getting  a 
report,  excluding  some,  of  whose  claim,  at  least,  all  had 
ample  notice.  Should  it  become  necessary  to  consider 
this  point,  the  Master's  report  will  probably  furnish  ma- 
terials which  may  considerably  affect  tlie  question. 


(rt)  2j.i  li^.249. 


(Jb)  7  Sim.  1. 
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The  ATTORNEY  GENERAL  v.  ASPINALL. 


Jan,  9, 10. 

Nov.  11. 


nPHE  substance  of  the  supplemental  information  in  The  funds 

this  suit  is  stated  by  Mr.  Keen  in  his  report  of  the  the  municipal 
case  upon  the  argument  of  the  demurrer  at  the  Rolls,  (a)  ^''£°''*''°/** 
It  is  also  shortly  recapitulated  in  the  Lord  Chancellor's  named  in 

iudffment  schedules  A. 

juagmeni.  ^^^  ^  ^^^^^ 

6  IV.  4.  c.  76. 

77ie  Master  of  the  Rolls  having  made  an  order  S^S*^ 

allowing  the  demurrer,  the  Attorney  General  appealed  Act)  became, 
r         1.*    T       1  1  •   •         1  upon  the  pass- 

trom  nis  JLordship's  order.  ingof  that 

Act,  subject 

TT  1  .  .  n  1  '^  certain 

Upon  the  opening  of  the  petition  of  appeal,  a  pre-  public  trusts, 

liminary  question  was  made  as  to  whicli  party  had  the  ^^  ^hg'new^*^ 
right  to  begin.     The  Lord  Chancellor  decided,  that  the  Council,  only 

Appellant  was  entitled  to  begin.  anj  fo^the"^'^ 

purposes  pre- 

The  Attorney  General^  the  Solicitor  General,  Mr.  Kin'  Act. 

derslej/f  and  Mr.  Boot/i,  in  support  of  the  appeal.  Al  ^PPro- 

Mr.   such  funds, 
made  by  the 
(a)  1  Keen,  ^1  J.  old  corpora* 

tion,  after  the 
passing  of  the  act,  but  before  the  election  of  the  new  council,  and  having  for  its 
object  to  endow  the  churches  and  chapels  of  the  established  church  within  the 
borounh  with  fixed  stipends,  for  their  sevcrnl  ministers,  is  not  an  appropriation  war- 
ranted by  the  Act,  and  is  therefore  a  breach  of  trust. 

The  ordinary  jurisdiction  of  the  Court  over  such  a  transaction,  bj^  means  of  an 
information  seeking  to  have  the  funds  recalled,  and  the  appropriation  rescinded, 
as  being  a  breach  of  trust,  is  not  ousted  by  the  special  remedies  provided  in  certain 
cases  by  the  97th  section  of  the  Municipal  Corporation  Act. 

Semb/e,  Those  remedies  would  not  be  applicable  in  any  case  to  a  transaction  of 
this  description. 

Where  property  is  devoted  to  trusts  which  are  to  arise  at  a  future  time,  and  be 
exercised  by  trustees  who  are  not  yet  in  esse,  any  intermediate  act  done  by  the 
holders  of  such  property,  inconsistent  with  the  security  of  the  property,  or  the  per- 
formance of  the  trusts  when  they  shall  arise,  will  be  set  aside ;  and  if  the  trusts  are 
of  a  public  nature,  the  Court  will  entertain  this  juristdiction  upon  an  information  by 
the  Attorney  General,  notwithstanding  that  the  trustees,  after  they  have  come  into' 
esse,  themselves  decline  to  interfere. 

On  an  appeal  from  an  order  allowing  a  demurrer  to  the  whole  bill,  the  Plaintiff 
is  entitled  to  begin. 
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18S7. 


The 

Attorney 

General 

asfinall. 


Mr.  Pembertorii  Mr.  Wigram^  and  Mr.  Turner j  in  sup- 
port of  the  demurrer. 

The  arguments  relied  upon  on  both  sides  were  sub- 
stantially the  same  as  those  which  had  been  employed 
in  the  court  below,  first  upon  the  motion  in  the  original 
suit,  and  afterwards  upon  the  demurrer  to  the  supple- 
mental suit,   and  which   have  been  already  fully  re- 
ported, [a)     The  most  important  of  the  topics  urged  in 
behalf  of  the  Respondents,  are  stated  and  considered  in 
the  judgment.     Upon  the  question  of  jurisdiction,  the 
following  authorities  were  referred  to,  in  addition  to 
those  which  had  been  cited  at  the  Rolls ;  Any  Torn' 
sencTs  Case{b\  Millar  \.  Taylor  {c\  Beckfbrdv.  Hood[i\) 
Doe  dem.  The  Bishop  of  Rochester  v.  Bridges  {e)  and  the 
cases,  under  the  French  Convention  Act,  of  Hill  v.  Beat' 
don  {g)\  and  Uqyd  v.  Lord  Trimlestawn.  (Ji) 


Nav.u.  77/e  Lord  Chancellor. 

The  demurrer  in  this  case  is  to  a  supplemental  in- 
formation, filed  against  parties  who  were  not  parties  to 
the  original  information,  but  who  derive  title  through 
the  Defendants  to  the  original  information,  by  deeds 
executed  subsequently  to  the  institution  of  the  suit 

The  original  information,  filed  after  the  passing  of 
the  Municipal  Corporation  Act,  sought  to  restrain  Ae 
corporation  of  Liverpool^  as  it  existed  before  that  act 
came  into  operation,  from  appropriating  certain  pro- 
perty 


(fl)  See  The  Attorney  General  v. 
TheMayor  ofLiverpoolf  1  Mylne 
^  Craig,  n I,;  The  Attorney  Ge- 
neral v.  Aspinall,  1  Keen,  513, 

{b)  Plowd,  111. 

(c)  4  Burr.  9305. 

{,d)  7  T.  E.  620. 


(e)  iB.^Ad.  847. 

(g)  2  Rusi.  608. 

(h)^  Sim.  996.  See  also  P«^ 
V.  Owen,  5  Atk.  740.;  Sher^  v. 
Coatet,  1  Eusi.  Sf  Mylne,  159*\ 
I  Sim.  499. 
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perty  of  the  corporation  to  purposes  alleged  to  be 
foreign  to  the  objects  of  the  Act* 

The  demurring  Defendants  claim  under  deeds  ex- 
ecuted by  the  corporation  ader  the  institution  of  the 
suit,  and  immediately  before  the  provisions  of  that  Act 
came  into  operation.  These  Defendants,  therefore, 
though  not  parties  to  the  original  information,  claim 
under  those  who  were  such  parties,  and  derive  from 
them  a  title  created  pendente  lite,  I  observe  this  state 
of  the  record,  because  I  find  observations  made  upon 
the  omission,  in  the  supplemental  information,  of  certain 
allegations  contained  in  the  original  information.  I  do 
not,  however,  pursue  the  question  further,  but  proceed 
to  consider  what  is  alleged  in  the  supplemental  in- 
formation. 


18S7. 


The 

Attorney- 

General 

V. 

ASFINALL. 


The  supplemental  information  states,  in  the  usual 
way,  the  filing  of  the  original  information,  and  proceeds 
to  recite  some,  if  not  all,  of  its  allegations ;  and,  as  to  the 
greater  part  of  them,  it  recites  them  with  this  addition, 
**  as  the  fact  was  and  is,"  —  words  which  are  usually  in- 
troduced for  the  purpose  of  putting  in  issue  facts  alleged 
in  the  recited  proceeding,  and  the  introduction  of  which 
makes  the  recital  itself  as  much  an  allegation  of  the 
facts  stated  in  it,  as  if  those  facts  had  been  substantively 
alleged.  I  proceed,  therefore,  to  consider  the  allegations 
of  the  supplemental  information,  considering  every  fact 
so  alleged  as  forming  part  of  it,  and,  therefore^  admitted 
by  the  demurrer  to  be  true. 

The  information  commences  by  stating  the  possession, 
by  the  corporation,  of  a  large  real  and  personal  estate, 
and  that  the  corporation  was  indebted  in  divers  sums  of 
money,  to  divers  persons,  to  a  very  considerable  amount 
in  the  whole. 

It 
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It  then  states  that  the  corporation  were  patrons  of 
certain  churches  in  Liverpool^  the  ministers  of  which 
had  theretofore  received  stipends  or  allowances,  amount- 
ing in  the  whole  to  5695/.  per  annum ;  that  is  to  say, 

1080/.  under  endowments  by  certain  acts  of  parlia* 
ment, 

510/.  out  of  pew  rents, 

100/.  payable  out  of  the  funds  of  the  corporation, 
450/.  by  rates  leviable  under  acts  of  parliament, 
1040/.  gratuitously  paid  out  of  parish  rates,  and 
25151.  which  had  been  gratuitously  paid  out  of  the 
funds  of  the  corporation. 

Of  this  last-mentioned  sum  of  25 1 5/.,  the  sum  of  1 865/. 
had  been  so  paid  for  more  than  seven  years  before  the 
5th  of  June  1835,  and  was  therefore  protected  by  the 
68th  section  of  the  act ;  and  the  remaining  650L  had 
been  paid  for  less  than  seven  years.  The  informa- 
tion then  states  that  the  corporation  were  about  to  raise 
a  sum  of  105,000/.  upon  the  security  of  their  corporation 
property,  and  to  vest  the  same  in  trustees,  upon  trust 
to  pay  3665/.  of  the  interest  to  the  incumbents  of  the 
churches  in  the  town ;  and  that,  for  this  purpose,  they 
proposed  to  charge  certain  property  not  before  liable  to 
such  payments. 

The  supplemental  information  then  recites  certain 
charges  contained  in  the  original  information,  but  with- 
out the  allegation  ^' as  the  fact  was  and  is;"  and, 
among  others,  that  the  debt  due  by  the  corporation 
amounted  to  the  sum  of  792,000/.,  and  that  tliere  was 
reason  to  expect  that  the  income  of  the  corporation 
would  not  be  sufficient  to  defray  the  charges  imposed 
upon  it  by  the  Act,  and  that  a  rate  would  therefore  be 
necessary. 


It 
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It  is  unnecessary  to  decide,  whether  thesQ  charges 
ought  to  be  considered  as  part  of  the  supplemental  in- 
formation, because  there  is  a  statement  clearly  forming 
part  of  it,  which  is,  I  think,  equivalent,  for  the  purpose 
of  the  demurrer ;  namely,  the  allegation  that  the  cor- 
poration was  indebted  before  the  execution  of  the  deeds 
in  question,  to  a  considerable  amount. 
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The  supplemental  information  then  states,  as  sup- 
plemental matter,  that  the  corporation  had  borrowed 
63,44>0/.  upon  mortgage  of  part  of  their  property,  under 
a  deed  of  the  21st  of  December  1835,  and  had  paid  that 
sum,  together  with  41,560/.,  making  in  all  105,000/.,  to 
certain  of  the  new  Defendants,  as  trustees,  upon  trust,  out 
of  the  interest,  to  pay  to  sixteen  clergymen  certain  sti- 
pends, amounting  together  to  4000/.,  per  annum,  which 
provision,  it  was  stipulated,  should  be  accepted  by  the 
ministers  in  lieu  of  the  rates  payable  under  the  acts  of 
parliament,  and  of  the  allowances  made  to  them  for  the 
preceding  seven  years;  and  the  surplus  income,  and  any 
portion  forfeited  by  the  ministers  not  complying  with 
the  condition,  were  to  be  paid  to  the  Treasurer  of  the 
borough  fund.  It  then  states,  that  the  trustees  had  no- 
tice of  the  facts  stated,  and  had  undertaken  to  restore  the 
fund,  if  the  appropriation  could  not  be  supported :  that 
the  members  of  the  corporation,  under  the  Municipal 
Corporation  Act,  and  the  Treasurer,  came  into  office 
on  the  26th  oi  December  1835 ;  and  that  the  council  had 
applied  for  the  repayment  of  the  money,  but  refused 
to  take  any  further  step  to  procure  such  repayment, 
without  the  direction  and  sanction  of  the  Court. 


The  ministers  are  made  Defendants,  and  the  infor- 
mation prays  that  the  appropriation  may  be  declared  to 
be  unlawful  and  invalid,  and  the  105,000/.  restored, 
and  the  income  paid  to  the  Treasurer. 
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To  this  information  the  trustees  and  the  ministers  de- 
murredy  generally,  and  the  demurrer  was  allowed  bj  the 
Master  of  the  Rolls. 

If  the  property  in  question  be  subject  to  any  public 
trust,  and  if  the  appropriation  complained  of  be  not  con- 
sistent with  such  trust,  but  for  purposes  foreign  to  it, 
and  if  there  be  not,  in  the  Municipal  Corporation  Act, 
any  provision  taking  from  the  Court  its  ordinary  juris- 
diction in  such  cases,  then  it  will  follow  that  the  At- 
torney-General has,  under  the  circumstances  stated,  a 
right  to  file  the  information,  and  to  pray  that  the  fund 
may  be  recalled*  secured,  and  applied  for  the  public, 
or  in  other  words,  charitable  purposes,  to  which  it  is  by 
the  Act  devoted. 


I  will  consider  these  three  questions  in  their  order. 

1.  First,  then,  is  the  property  in  question,  accord- 
ing to  the  statement  in  the  information,  subject  to  any 
trust  ? 


It  is  immaterial  to  consider  what  was  the  power  of  the 
corporation  over  this  and  their  other  property,  before 
the  passing  of  the  Municipal  Corporation  Act.  That 
Act  passed  on  the  9th  of  September  1835,  and  the  new 
officers  were  to  come  into  office  on  the  9th  of  November 
in  that  year ;  but,  by  an  order  in  council,  that  time  was 
enlarged  to  the  26th  of  December  following. 

By  the  1st  section  of  the  act,  all  laws,  statutes,  and 
usages,  charters,  grants,*  and  letters  patent  inconsistent 
with,  or  contrary  to  the  provisions  of  the  Act,  are  re- 
pealed and  annulled.  The  power  of  the  corporation, 
as  it  existed  prior  to  the  passing  of  the  Act,  depended 
upon  the  law  and  usage  then  in  force.  So  far,  therefore, 
as  such  law  and  usage  authorised  an  exercise  of  such 
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power  inconsistent  with,  or  contrary  to  the  provisions 
of  the  Act,  it  was,  from  the  time  of  passing  that  Act, 
annulled. 

The  92nd  section  directs,  that  after  the  election  of  a 
Treasurer,  which  was  to  take  place  on  the  9th  of  No* 
vember^  though  afterwards  postponed  by  Order  in  Council 
till  the  26th  of  December^  all  the  income  of  all  the  pro- 
perty belonging  or  payable  to  any  of  the  corporations 
named  in  schedules  A  and  B,  that  is,  so  belonging  or 
payable  when  the  Act  passed,  was  to  be  paid  to  the 
Treasurer ;  and  the  fund  so  created,  subject  to  the  pay- 
ment of  the  debts  owing  by  the  corporation  at  the  time 
when  the  Act  passed,  or  of  so  much  as  the  council,  that 
is,  the  new  council,  should  think  it  expedient  to  redeem, 
and  to  the  interest  of  such  debt,  was  to  be  applied  in 
payment  of  the  salaries  of  certain  officers,  expenses  of 
borough  elections,  expenses  of  borough  sessions  and  pro- 
secutions, gaols,  and  corporate  buildings,  police,  and  all 
other  expenses  incident  to  carrying  the  act  into  effect : 
and  in  case  the  borough  fund  should  be  more  than 
sufficient  for  those  purposes,  then  the  surplus  was  to  be 
applied,  under  the  direction  of  the  council,  that  is,  of 
the  new  council,  for  the  public  benefit  of  the  inhabitants 
and  improvement  of  the  borough.  The  reduction  or 
remission  of  any  tolls  or  dues  charged  with,  or  subject 
to  the  payment  of  any  debts,  is  then  prohibited,  so  long 
as  such  debt  remains  unpaid,  unless  a  majority  of  the 
creditors  shall  consent;  and  in  case  the  borough  fund 
shall  not  be  sufficient  for  all  the  purposes  enumerated,  a 
power  is  given  to  the  council  to  raise  the  deficiency  by 
a*borough  rate,  in  the  nature  of  a  county  rate. 

It  is  to  be  observed  upon  this  section,  that  no  power 
is  given  to  touch  the  principal  of  any  part  of  the  cor- 
porate property.     The  income  alone  constitutes  the 
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borough  fund.     The  whole  of  the  income  is,  in  the  first 
place,  subjected  to  the  payment  of  the  corporation  debts, 
and  afterwards  to  other  purposes,  all  of  them  of  a  public 
nature,  and  in  which  the  inhabitants  at  large  have  a 
direct  interest,  not  only  as  entitled  to  participate  in  the 
benefit  to  arise  from  the  execution  of  such  purposes, 
but  because  the  deficiency  is  to  be  raised  upon  them  by 
a  rate. 


The  94th  section  restrains  the  new  council  fix)in 
selling,  mortgaging,  or  alienating  any  lands,  tenements, 
or  hereditaments  of  the  corporation,  except  in  cases  of 
contracts  made  before  the  5th  of  June^  and  from  leasing 
the  same,  except  upon  certain  prescribed  terms,  without 
the  consent  of  the  Lords  of  the  Treasury. 

'  This  clause  not  only  regulated,  for  the  future,  the 
power  of  the  corporation  over  its  lands,  tenements,  and 
hereditaments,  but  invalidated  any  contracts  incon- 
sistent with  such  regulations,  made  after  the  5th  of  June: 
and  this  could  only  be  done  by  a  distinct  enactment;  for, 
whatever  might  be  the  eflFect  in  equity  of  the  provisions 
of  the  act  upon  any  contracts  of  the  corporation,  entered 
into  after  the  act  passed,  and  before  the  election  of  the 
new  officers,  nothing  but  a  distinct  enactment  could 
affect  the  power  exercised  by  the  corporation  prior  to 
the  passing  of  the  act. 

This,  and  the  95th  and  96th  sections  are  confined  to 
lands,  tenements,  and  hereditaments;  and  there  does 
not  appear  to  be  any  provision  respecting  any  appro- 
priation of  any  other  property  of  the  corporation,  made 
prior  to  the  passing  of  the  act,  except  those  contained 
in  the  ninety-seventh  section.  That  section  is  most  im- 
portant to  be  considered,  upon  two  grounds ;  first,  with 
reference  to  the  evidence  which  it  affords  of  the  intention 
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of  the  legislature,  as  to  such  appropriations  of  other  pro- 
perty, besides  lands,  tenements,  and  hereditaments; 
and  secondly,  with  reference  to  the  question  raised  for 
the  Defendants,  that  the  jurisdiction  of  this  Court  is 
ousted,  by  reason  of  that  clause  having  provided  another 
remedy  for  the  cause  of  complaint  raised  by  this  in- 
formation. I  propose  at  present  to  consider  only  the 
first  of  these  points. 


The 
Attobney 
General 

aspinall. 


As  it  was  thought  right  that  the  new  council  should 
have  a  power  of  calling  in  question  acts  relative  to 
the  corporate  property,  carried  into  effect  before  the 
period  of  their  election,  it  was  absolutely  necessary  to 
give  them  a  distinct  legislative  authority  for  this  pur- 
pose ;  because,  in  the  first  place,  there  would  otherwise 
be  no  means  of  impeaching  any  acts  of  the  corporation 
done  prior  to  the  passing  of  the  Act  of  parliament, 
however  improper ;  and  secondly,  because,  the  identity 
of  the  corporation  continuing,  notwithstanding  the  alter-* 
Btions  effected  by  the  Act,  any  such  attempt,  on  the 
part  of  the  new  council,  would  be  an  attempt  by  the 
corporation  to  impeach  its  own  act  Some  such  provi- 
sion was  therefore  absolutely  necessary;  and  the  ob- 
vious intention  of  that  clause  was  to  subject  to  revision 
all  acts  of  the  corporation  after  the  5th  otjune,  effect-* 
ing  any  disposition  of  the  corporate  property ;  and  for 
that  purpose  (confining  myself  to  the  words  which  can 
alone  be  thought  applicable  to  the  present  case)  the 
97th  section  makes  it  lawful  for  the  council  to  call  in 
question  all  divisions  and  appropriations  of  the  monies, 
goods,  and  valuable  securities,  or  any  part  of  the  real 
or  personal  estate,  of  which,  on  or  before  the  5th  of 
Juney  the  body  corporate  was  possessed,  made  between 
the  5th  of  June  and  the  declaration  of  the  election ; 
and  for  that  purpose,  if  it  should  appear  to  the  council 
that  such  division  or  appropriation  was  coUusively  made, 
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for  no  consideration,  or  for  an  inadequate  consideration, 
to  institute  the  proceedings  prescribed. 

The  duty  imposed  upon  the  jury  is  to  ascertain  the 
value  of  the  "premises/'  and  the  "  consideration''  given 
for  the  appropriation  thereof;  and  it  is  enacted,  that  if 
the  jury  shall  find  that  no  consideration,  or  a  consider- 
ation less  than  that  which  thev  shall  find  to  be  the 
value  wkick  ought  therefore  to  have  been  given,  had 
been  coUusively  given,  or  contracted  to  be  given,  by  the 
terms  of  the  appropriation,  the  party  to  such  appro- 
priation was  to  have  the  option  of  restoring  the  pre- 
mises and  receiving  back  his  consideration,  or  of 
making  up  the  consideration  to  what  the  jury  might  find 
ought  of  right  to  have  been  given.  There  is  some  ob- 
scurity in  part  of  this  clause :  the  expressions  used  in 
the  directions  as  to  summoning  the  jury,  are,  it  was 
contended,  to  be  confined  to  lands,  tenements,  and 
hereditaments.  Upon  that  I  give  no  opinion;  but  sup- 
posing them  to  apply  to  appropriations  of  the  personal, 
as  well  as  of  the  real  property  of  the  corporation,  the 
intention  to  be  inferred  from  the  whole  clause  obvi- 
ously is  to  secure  the  corporations,  and  therefore  the 
public,  from  all  appropriations  of  property,  after  the  5th 
of  June^  made  collusively  for  less  than  the  full  value; 
the  word  "  collusively "  not  being  used  in  a  bad  sense, 
but  certainly  including  the  case  of  persons  taking  part 
of  the  corporation  property  for  their  own  benefit,  with 
a  knowledge  of  the  circumstances  of  the  property,  and 
of  the  question  which  would  arise  as  to  the  right  of  the 
corporation  to  make  such  alienation. 

In  my  opinion,  the  92nd  section  did  not  require  the 
aid  of  the  others,  and  particularly  of  the  97th  see* 
tion;  but,  taking  them  all  together,  I  cannot  doubt 
that  a  clear  trust  was  created,  by  this  Act,  for  public, 

and 


CASES  IN  CHANCERY.  62S 

and  therefore,  in  the  legal  sense  of  the  term,  charitable        I8S7. 
purposes,  of  all   the  property  belonging  to  the  cor-     ^^rC^ 
poration  at  the  time  of  the  passing  of  the  Act;   and     Attorney 
that  the  corporation  in  its  former  state,  holding,  as  it      G**|^eeal 
did,  the  corporate  property  until  the  election  of  the  new      Aspinall. 
council  and  Treasurer,  were  in  the  situation  of  trustees  for 
these  purposes,  subject  to  the  restrictions  specifically  im- 
posed by  the  Act,  and  subject  to  the  general  obligations 
and  duties  of  persons  in  whom  such  property  is  vested. 

That  the  application  of  the  income  of  the  property  to 
the  particular  purposes  specified  in  the  Act  was  not  to 
commence  till  a  future  time,  namely,  the  election  of  the 
council  and  the  appointment  of  a  Treasurer,  cannot  affect 
the  question.  If  the  income  of  a  fund  be  devoted  to  a 
trust  from  a  particular  day  not  yet  arrived,  the  party 
in  whom  such  fund  is  vested  is  bound  to  hold  and 
manage  it  so  as  to  have  the  fund  applicable  to  such  pur- 
poses at  that  time,  whatever  may  become  of  the  inter- 
mediate profits. 

Upon  the  first  point,  therefore,  I  am  clearly  of  opi- 
nion that  from  the  time  when  the  Municipal  Corpor- 
ation Act  passed,  the  corporate  property  was  trust 
property :  and,  upon  this  point,  I  have  the  satbfaction  of 
thinking  that  no  material  difference  exists  between  my 
opinion  and  that  of  the  Master  of  the  Rolls ;  for  in 
the  notes  of  his  judgment,  I  find  it  stated  that  he  ex- 
pressed such  to  be  his  view  of  this  part  of  the  case. 

2.  Assuming,  therefore,  that  the  corporation  pro^ 
perty  was,  on  the  21st  of  December  1835,  trust  property^ 
vested  for  the  time  in  the  corporation  as  it  then  existed^ 
by  reason  of  the  postponement  of  the  time  for  the  elec- 
tion of  the  council  and  the  appointment  of  a  Trea- 
surer, but  awaiting  the  arrival  of  that  time  in  order  to 
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be  applicable  to  the  several  public  purposes  prescribed 
by  the  Act,  —  the  second  question  is,  whether  the  trans- 
action relative  to  the  105,000/.,  as  stated  in  the  supple- 
mental information,  was  consistent  with  the  existence  of 
such  a  trust,  or  conformable  to  the  provisions  of  the  act 


In  the  first  place,  it  consisted,  in  part,  of  a  mortgage 
of  the  property  of  the  corporation,  which  the  new 
council  are  by  the  94th  section  prohibited  from  making; 
but,  principally,  it  was  an  appropriation  of  a  portion 
of  the  income  of  the  corporate  property  for  purposes, 
which,  however  laudable  in  themselves  and  beneficial 
to  the  interests  of  the  inhabitants,  cannot,  accord* 
ing  to  the  statements  in  the  information,  be  said  to 
be  consistent  with  the  trusts  to  which  the  property  was 
by  the  Act  devoted,  or  conformable  to  the  provisions  of 
the  Act.  Of  the  amount  of  the  income  of  the  corpo^ 
ate  property,  or  of  the  debt  due  by  the  corporatimi) 
or  of  the  amount  of  the  several  payments  by  the  Act 
directed  to  be  paid  out  of  the  income,  the  information 
does  not  state  any  thing :  but  the  debt  is  stated  to  be 
large ;  and,  by  the  Act,  the  whole  of  the  income  is  made 
primarily  liable  to  pay  the  interest  of  the  debt,  and,  at 
the  discretion  of  the  new  council,  to  the  payment  of 
the  principal,  and,  next,  in  making  the  several  other 
payments  directed.  Whether  there  will  be  any  sur- 
plus of  such  inconie,  is  not  stated ;  and  that,  probably) 
must  depend  upon  the  discretion  to  be  exercised  by  the 
new  council  as  to  the  payment  of  the  principal  of  the 
debt  out  of  the  income  of  the  property  —  a  discretion 
which,  by  the  appropriation  in  question,  is  taken  away  to 
the  extent  of  the  interest  of  the  105,000/. 


Again,  although  there  is  no  statement  that  there  will 
not  be  any  surplus  income,  after  payment  of  the  pre- 
scribed expenses,  yet  there  is  no  statement  that  there 

will 


CASES  IN  CHANCERY. 


6Q5 


Will  be  any  such  surplus ;  and  the  whole  income  being  pri- 
marily liable  to  those  payments,  the  inhabitants,  and  the 
Attorney-General  on  their  behalf,  may  justly  complain 
of  a  diversion  of  any  part  of  the  income,  whilst  those 
objects  remain  unprovided  for.  A  trustee  cannot  justify 
an  application  of  part  of  a  trust  fund  to  other  purposes, 
by  suggesting  that  enough  will  remain  of  the  fund  to 
answer  the  purposes  of  the  trust 
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The  appropriation  in  question  has  not  been  defended 
upon  the  ground  of  its  being  an  appropriation  for  a  full 
consideration,  under  the  97th  section.  The  appro- 
priations referred  to  by  that  section  seem  to  be  dis- 
positions for  which  an  equivalent  in  money  or  other 
property  was,  or  was  pretended,  to  be  received  by  the 
corporation,  and  not  appropriations  the  consideration 
for  which  were  services  or  benefits  to  the  public.  But, 
even  if  that  were  so,  the  services  or  benefits  reserved  by 
the  arrangement  with  the  clergy  could  not  be  supported 
upon  this  ground,  as  the  new  provisions  exceed  what 
they  could  claim  without  it;  and  although  the  indivi- 
dual ministers  give  up  the  right  to  receive  certain  sti- 
pends raiseable  by  rates,  the  sums  so  given  up  are  not 
of  equal  amount  to  the  sums  secured  by  the  arrangement; 
and  the  amount  of  rates  so  given  up  is  not  receivable 
by  the  corporation  in  lieu  of  the  interest  of  the  105,000/. 
appropriated  in  exchange  for  them ;  nor  are  they,  it  is 
alleged,  payable  by  the  same  persons  who  will  have  to 
pay  tlie  borough  rate,  in  case  of  a  deficiency  of  the 
borough  fund. 


A  case  may  certainly  be  supppsed  of  the  income  of 
the  corporate  property  being  so  large,  that  after  providing 
for  the  payment  of  the  interest  of  the  debt  due  by  the 
corporation,  and  so  much,  if  any,  of  the  principal  as 
the  council  may  think  it  advisable  to  pay,  and  after 
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be  applicable  to  the  several  e  expenses  of  a\\  the 

by  the  Act,  —  the  second  r  92d  section  to  be  pro- 

action  relative  to  the  10'  remain,  applicable,  under 
mental  information,  w  -ion,  for  the  public  benefit  of 
such  a  trust,  or  confr    ^jrovement  of  the  borough ;  and, 

.aces,  the  appropriation  in  question 
In  the  first  p^  it  proper.  But  at  whose  discretion, 
of  the  prope  >e  direction,  was  this  application  of  the 
council  are  *^ 50  made?  Not  of  the  corporation,  as  it 
but,  prin'^^  the  election  of  the  council,  and  before 
of  the  '/jfdiis  could  be  ascertained ;  but  of  tlie  new 
which  A  snd  after  the  existence  of  a  surplus  should 
to  '  ifeen  proved  by  all  the  prior  objects  having  been 
J*     \(ioas\y  provided  for. 

It  must  also  be  observed,  that  the  only  payments  \o 
^  made,  out  of  the  income  of  the  borough  fund,  to 
the  ministers  of  any  church  or  chapel  are,  by  the  68th 
section,  such  as  shall  have  been  paid  for  seven  yetn 
before  the  5th  of  June  1835.  Such  is  the  limit  of  the 
trust  for  this  purpose,  declared  by  the  Act  It  cannot 
be  consistent  with  such  declaration  of  trust  to  appro- 
priate for  the  ministers,  not  only  what  they  had  received 
for  seven  years  before  the  5th  of  June  1835,  but  also 
the  amount  of  income  which  had  commenced  within 
that  period. 


So,  by  the  139th  section,  all  advowsons  and  church 
property  belonging  to  the  corporation  are  directed  to 
be  sold,  and  the  proceeds  invested,  and  the  income  paid 
to  the  Treasurer,  as  part  of  the  borough  fund.  How  in* 
consistent  with  the  object  and  spirit  of  that  clause  is  the 
appropriation  of  corporate  property,  not  in  the  purchase 
of  advowsons,  which  might  therefore  be  received  back 
upon  the  sale  as  directed,  but  in  adding  to  tlie  provision 
for  the  ministers  of  the  churches,  when  the  money  so  ex- 
pended, though  the  value  of  the  advowsons  might  be  in 
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some  degree  increased,  could  not,  upon  the  sale,  be  in 
any  considerable  degree  received  back.  And  yet  this 
was  one  of  the  grounds  upon  which  the  transaction  was 
defended  at  the  bar  :  it  was  stated  to  be  merely  an  appli- 
cation of  one  part  of  the  property  in  augmentation  of 
another  part. 
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Upon  the  second  head,  therefore,  I  am  also  of  opi- 
nion that  the  facts  stated  upon  the  information  constitute 
a  case  which  entitles  the  Attorney-General,  on  behalf  of 
the  inhabitants,  to  demand  the  interference  of  this  Court, 
unless  its  jurisdiction  be  taken  away  by  the  Act  of  Par- 
liament. 

3.  Upon  this  third  point,  I  am  happy  to  find  the  Mas- 
ter of  the  Rolls  concurring  in  the  opinion  I  have  formed, 
and  stating  that  the  jurisdiction  of  this  Court  is  not 
excluded  by  the  97th  section,  if  a  proper  case  for  relief 
be  made.  The  argument  in  support  of  the  proposition, 
that  the  jurisdiction  of  this  Court  is  taken  away,  rests 
entirely  upon  the  97th  section,  which,  in  the  cases 
there  specified,  authorises  and  enables  the  new  council 
to  institute  certain  proceedings,  and  to  submit  the  mat- 
ter in  dispute  to  a  jury.  It  is  argued,  that  this  clause 
gives  a  new  right,  and  prescribes  the  remedy ;  that  the 
right  exists  only  in  the  remedy ;  and  that  no  other 
course  of  proceeding  but  that  prescribed  can  be  re- 
sorted to.  This  may  be  true,  as  to  transactions  between 
the  5th  of  June  and  the  9th  of  September,  the  day  when 
the  Act  passed;  because,  at  that  time,  there  was  no 
trust  But,  if  it  be  true,  as  seems  to  be  universally  ad- 
mitted, that  from  the  passing  of  the  Act,  a  trust  existed, 
such  trust  had  all  its  legal  consequences,  and  the  cestuis 
que  trust  were  entitled  to  all  their  legal  remedies. 


The  argument  assumes  that  the  machinery  provided 
by  the  97th  section  applies  to  the  case  in  question,  and 
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is  not  confined  to  alienations  of  lands,  tenements,  and 
hereditaments  for  valuable  consideration ;  for,  if  it  be  so 
confined,  then  the  whole  foundation  of  the  argument 
fails.      Supposing,  however,  that  the  new  council  had, 
Under  this  clause,  the  power  of  bringing  the  case  in 
question  before  a  jury,  it  would  be  indeed  a  new  re- 
medy; but  the  right  cannot  be  said  to  consist  in  the 
remedy,  inasmuch  as  the  creation  of  the  trust  of  itself 
subjected  the  property  to  all  the  other  remedies  ap 
plicable  to  trusts  ;  and,  if  this  97th  section  had  not  been 
in  the  Act  at  all,  the  jurisdiction  of  the  Court  could  not 
have  been  disputed ;  a  circumstance  which  proves  that 
the  right  does  not  exist  only  in  the  remedy,  but  that  the 
remedy,  if  applicable  to  this  case,  is  afforded  merely  as 
another  and  additional  means  of  enforcing  the  right. 


The  jurisdiction  of  this  Court  cannot  be  taken  away 
by  another  jurisdiction  having  cognizance  given  to  it  of 
the  same  matter.  The  case  of  Beckford  v.  Hood  (a) 
was  well  cited  in  support  of  this  proposition.  It  was 
there  decided  that  the  penalties  given  for  the  infringe- 
ment  of  a  copyright  do  not  deprive  the  party  entided 
to  the  copyright  of  the  ordinary  remedies  for  an  infringe- 
ment of  his  rights  although  the  same  Act  which  gave  the 
right,  gave  also  another  remedy.  Besides,  in  this  case, 
the  remedy  is  not  given  to  the  same  person ;  and  the 
argument  of  the  Defendants  is  that  a  summary  remedy 
given  to  the  council  is  to  deprive  the  inhabitants  and 
the  Attorney-General,  on  their  behalf,  of  a  title  to 
assert  their  rights,  and  secure  their  interests,  by  inform- 
ation. 


Upon  this  third  point,  therefore,  I  am  of  opinion  that 
the  jurisdiction  of  this  Court  attached  upon  the  property 
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in  question  the  moment  it  became  trust  property ;  and 
that  there  is  nothing  in  the  Act  to  deprive  this  Court  of 
such  its  jurisdiction. 

But  then  it  is  said,  assuming  that  the  property  is 
subject  to  a  public  trust,  and  that  this  Court  has  juris* 
diction,  there  is  not,  upon  the  face  of  the  supplemental 
information,  such  a  case  stated  as  makes  it  proper  for 
the  Court  to  interfere.  I  have  already  considered  this 
part  of  the  case  in  observing  upon  the  second  point ; 
but  I  again  advert  to  it,  for  the  purpose  of  making 
some  observations  upon  the  points  urged  in  argument 
in  support  of  the  proposition. 

It  has  been  said  that  the  corporate  property  became 
affected  by  a  trust,  to  some  extent  only ;  and  that  this 
trust  was  not  intended,  under  all  circumstances  what- 
ever, to  prevent  the  old  governing  body  from  alienating 
or  appropriating  the  property,  the  income  of  which,  if 
the  property  was  not  alienated  or  appropriated,  would 
have  to  form  part  of  the  borough  fund ;  and  that  they 
were  not  precluded  from  a  fair  application  of  the  cor- 
porate property  for  the  benefit  of  the  inhabitants ;  and 
that  it  did  not  appear  that  the  appropriation  in  question 
was  not  an  application  of  that  description. 

I  cannot  adopt  this  construction  of  the  Act,  or  follow 
this  reasoning.  The  trusts,  if  created  and  declared  by 
the  Act,  are  distinctly  specified ;  and,  if  so,  it  is  contrary 
to  the  very  nature  of  a  trust,  that,  unless  specifically 
given,  any  right  to  defeat  the  trusts  should  exist  in  the 
party  who  happens  to  be  the  depositary  of  the  trust 
property.  That  would  be  the  rule  by  which  the  control 
of  his  legal  powers  by  this  Court  would  be  regulated. 
What  other  rule  or  limit  can  be  adopted  ?  If  the  old 
governing  body  had  the  right  of  alienating  or  appro- 
priating 
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priating  property  which  would  otherwise  become  subject 
to  the  trust,  why  may  they  not  so  alienate  or  appropriate 
the  whole  of  it  ?  If  they  might,  at  their  discretion,  reduce 
the  trust  fund,  why  might  they  not  destroy  it  ? 

That  the  new  governing  body  could  not  so  deal  with 
the  trust  property  is  admitted.  Can  it  then  be  sap- 
posed  that  the  legislature  intended  that  the  old  governing 
body,  of  which  it  evinces  so  much  jealousy,  should  hate 
a  power  which  it  denied  to  the  new  governing  body  of 
its  own  creation  ?  In  the  hands  of  the  new  council  the 
capital  was  to  be  unalienable,  and  the  whole  income  sub- 
ject to  certain  public  trusts :  but  until  such  council  can 
be  appointed,  the  capital  necessarily  remains  in  the 
legal  possession  of  the  old  governing  body.  Could  it 
have  been  intended,  that,  during  that  interval,  the  old 
governing  body  should  have  the  right  to  alienate  the 
capita],  and  thereby  defeat  the  trusts  of  its  future  in- 
come  ?  Were  they  not  trustees,  during  the  inta^ 
val,  for  the  trusts  declared  by  the  Act?  If  all  the 
income  of  a  specified  capital  be,  by  any  will  or  deed, 
directed,  after  a  certain  day  or  a  certain  event,  to  be 
applied  to  certain  trusts,  whether  of  a  public  or  private 
nature,  would  not  this  Court  protect  that  capital  in 
whosesoever's  hands  it  might  be  vested,  and  whatever 
might  become  of  the  intermediate  interest  ?  The  cre- 
ation of  the  future  trust  of  itself  restricts  the  exercise  of 
any  former  power,  inconsistent  with  the  security  of  the 
fund  or  performance  of  the  trust,  unless  the  Act  itself 
permits  the  exercise  of  it. 


It  is  said  that  tlie  97th  section  impliedly  gives  such 
permission,  inasmuch  as  it  assumes  that  the  old  govern- 
ing body  may  sell  or  appropriate,  for  a  full  valuable 
consideration.  This  clause  has  unfortunately  mixed  up, 
in  one  enactment,  two  periods,  the  circumstances  of 
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which  are  essentially  different,  namely,  the  period  be- 
tween the  5th  of  June  and  the  day  of  the  passing  of  the 
act  —  an  interval  during  which  the  power  of  the  old 
governing  body  was  absolute,  and  therefore  required  an 
enactment  to  correct  any  abuse  of  it  committed  in  con« 
templation  of  the  Act  then  in  progress — and  the  period 
between  the  passing  of  the  Act  and  the  election  of  the 
oouncil  and  appointment  of  the  Treasurer,  during  which, 
the  trust  having  been  created,  no  such  absolute  power 
existed,  but  a  summary  remedy  against  any  improper 
act  was  desirable. 
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For  the  purpose  of  my  present  consideration,  how- 
ever, it  b  suflBcient  to  observe,  that  the  transaction  stated 
in  this  information,  if  within  the  remedy  provided  by 
that  clause  at  all,  is  not  one  intended  to  be  protected  by 
it,  inasmuch  as  it  cannot  be  said,  according  to  the  facts 
stated,  to  be  an  appropriation  for  a  full  consideration ; 
and,  if  that  clause  gave  to  the  old  governing  body  any 
power  of   alienation  or    appropriation   after  the   Act 
passed,  such  power  must  be  limited  to  cases  in  which 
the  full  value  was   received   in   return,   in  money  or 
property,  so  as  to  leave,  therefore,  the  same  amount 
applicable  to  the  purposes  of  the  trusts.     To  say  that 
the  old  governing  body  were  not  precluded  from  a  fair 
application  of  the  corporate  property  for  the  benefit  of 
the  inhabitants,  and  that  it  did  not  appear  that  the 
appropriation  in  question  was  not  an  application  of  that 
description,  appears  to  me  to  be  the  same  proposition  in 
other  terms.     If  the  old  corporation  were  bound  by  the 
trust,  they  had  no  right  to  exercise  that  discretion ;  and 
I  have  before  observed,  that,  by  the  terms  of  the  Act  of 
Parliament,  such  discretion  applied  only  to  the  surplus, 
after  all  the  specified  trusts  were  provided  for,  and  was 
given  to  the  new  council  only ;  and  that  it  was  not,  in 
any  case,  to  apply  to  any  part  of  the  capital  of  the  cor* 
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porate  property^  but  to  the  surplus  of  the  annual  income 
only,  after  providing  for  all  the  specified  purposes. 

Another  reason  why  it  is  said  that  this  Court  ought 
not  to  exercise  its  jurisdiction,  is  drawn  from  the  remedy, 
given  by  the  97th  section,  to  the  new  council  against  the 
acts  of  the  old  governing  body,  and  the  power  given  to 
the  Crown,  by  an  Order  in  Council,  to  order  that  such 
acts  shall  not  be  called  in  question  under  the  provisions 
of  the  Municipal  Corporation  Act 

This  argument  assumes  that  the  case  stated  in  the 
information  is  within  the  97th  section ;  and,  admitting 
that  the  jurisdiction  of  this  Court  is  not  taken  away  by 
the  provisions  of  that  section,  it  proceeds  upon  the 
ground  that  the  remedy  provided  by  that  section  ought 
to  have  been  resorted  to.  To  this  it  appears  to  me  to 
be  a  sufficient  answer  to  say,  that  the  party  who  alone 
could  exercise  the  power  given  by  that  section  and  the 
party  filing  this  information  are  not  the  same ;  and  that 
I  can  see  no  principle  upon  which  I  could  deny  to  auy 
one  a  right  of  suing  to  which  he  would  otherwise  be 
entitled,  because  another  party,  over  whom  he  has  no 
control,  declines  to  prosecute  a  mode  of  proceeding  open 
to  him  alone,  and  which  I  may  think  preferable. 

• 

I  must  observe,  also,  that  the  power  of  the  Crown  in 
Council,  to  protect  acts  of  the  old  governing  body  from 
being  questioned,  is  confined  in  terms  to  their  being 
called  in  question  under  the  provisions  of  the  act.  Not 
only  does  the  section  not  protect  them  from  being  called 
in  question  in  any  other  manner,  but  the  words  "  under 
the  provisions  of  this  act,"  twice  repeated,  lead  strongly 
to  the  conclusion,  that  they  were  introduced  with  the  de- 
sign of  guarding  against  any  inference  that  any  other 
proceedings  were  to  be  affected  by  the  Order  in  Council. 

The 
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The  Order  in  Council  is  not  to  give  validity  to  the  act 
complained  of,  but  only  to  protect  it  from  being  called 
in  question  by  the  summary  process  given  by  the  same 
section. 

I  quite  agree  with  the  Master  of  the  Rolls,  that  the 
97th  section  does  not  take  away  the  jurisdiction  of 
this  Court:  but  I  cannot  think  that  the  giving  this 
summary  remedy  to  another  body,  which  refuses  to 
exercise  it,  ought  to  induce  this  Court  to  refuse  to  exer- 
cise such  jurisdiction  —  I  say  to  a  body  which  refuses 
to  exercise  it,  because  such  is  the  statement  in  the 
information,  which  I  must  take  for  the  present  purpose 
to  be  true.  The  charge  in  the  supplemental  inform- 
ation is  that  the  new  council  "  have  been  advised  and 
admit  that  the  appropriation  is  invalid,  and  that  they 
are  desirous  that  the  105,000/.  should  be  repaid  by  the 
trustees  thereof,  and  that  they  have  applied  to  them  to 
repay  the  same,  but  refuse  to  take  any  further  steps  to 
procure  the  repayment  thereof  without  the  direction 
and  sanction  of  the  Court" 
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It  has  been  said  that  the  fair  inference  from  the  lan- 
guage of  this  charge  is  that  the  town  council  approve 
of  the  appropriation.  I  cannot  so  understand  it;  nor  do 
I  feel  at  liberty,  upon  a  demurrer,  to  assume  that  such 
is  the  case,  against  the  plain  language  of  the  charge.  ' 
Supposing,  however,  that  the  fact  were  so,  and  were  so 
charged,  I  cannot  think  that  such  opinion  or  such  con- 
duct of  the  town  council  would  deprive  the  Attorney- 
General  of  the  right  to  file  this  information,  according 
to  the  facts  stated  in  it  If  there  be  a  clear  surplus  of 
the  borough  fund,  constituted  as  by  the  Act  it  is,  of  the 
income  only  of  the  corporate  property,  an  appropriation 
of  such  surplus,  for  the  purposes  intended  to  be  effected 
by  the  transaction  in  question,  may  be  the  most  beneficial 
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application  of  it  for  the  benefit  of  the  inhabitants,  and, 
therefore,  the  most  proper  to  be  adopted.  But  such 
is  not  the  case  stated  in  this  information ;  and,  beyond 
the  power  of  applying  such  surplus,  the  town  coundl 
itself  has  no  power  or  discretion  given  to  it  The 
approbation  of  the  town  council,  therefore,  if  given,  and 
if  alleged,  could  not  sanction  the  transaction  stated  in 
the  information. 


I  have  considered  this  case  with  the  greatest  care  and 
attention.  This,  the  amount  of  the  property  at  stake, 
and  the  opinion  expressed  by  the  Master  of  the  RoUs 
upon  those  parts  of  the  case  which  led  to  his  decision, 
though  he  agrees  with  me  in  the  most  important  points, 
demanded  of  me.  I  purposely  avoid  giving  any  opinion 
upon  the  transaction,  beyond  the  statement  upon  the 
supplemental  information.  But  upon  that  statement, 
and  with  reference  to  the  provisions  of  the  Municipal 
Corporation  Act,  I  cannot  come  to  the  conclusion  that 
the  case  is  one  in  which  this  Court  ought  to  refuse  to 
entertain  its  admitted  jurisdiction. 


I  am,  therefore,  of  opinion  that  the  demorrer  oagbt 
to  have  been  over-ruled,  [a) 

Judgment  reversed. 


(a)  This  judgment  was  much 
relied  upon  in  an  analogous 
case,  very  recently  before  the 
Vice-Chanccllor,  on  demurrer. 
The  Atiomey^General  v.  WiUon 
(Nov.  29.  1837),  relative  to  an 
appropriation  of  funds  belonging 
to  the  corporation  of  Leeds,  in 
which  His  lionor  expressed  his 


concurrence  in  the  principles  laid 
down  by  the  Loi  d  Chancellor  in 
The  Altorney-  General  v.  AtfinMif, 
with  respect  to  the  constnictioo 
of  the  Municipal  Corporation 
Act,  and,  mainlj  upon  the  au* 
thority  of  that  case,  over-ruled 
the  demurrer. 
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LOCKE  V.  COLMAN.  J«neaa. 

Nov,  6. 

^T^HIS  case  is  fully  reported,  upon  the  appeal,  in  the  According  to 

■■-    first  volume  of  Mylne  Sf  Craigs  Reports,  p.  423.       J^entT^^^^^ 

manor  of 

The  Lord  Chancellor  having  afterwards  ordered  a  joeane  asur- 
second  trial  la)  of  the  issue  which  he  had  directed  for  ^»^'"S  sister 

-  r  X     •  r        11        J  .1  liViot  entitled 

the  purpose  oi  trying  the  alleged  custom  with  respect  to  inherit  in 

to  the  descent  pf  lands  within  the  manor  of  Taunton  preference  to 

the  son  of  a 

DeanCi  a  verdict  was  again   found,  upon  that  second  deceased 
trial,  in  favour  of  the  Defendant     The  Plaintiff  there-  ''"'^^^^'^  8°°- 
upon  moved  before  the  Lord  Chancellor  for  a  new  trial. 
The  effect  of  the  evidence  before  the  jury  is  stated  and 
considered  in  his  Lordship's  judgment. 


The  Lord  Chancellor.  Nov,  s. 

This  was  an  application  for  a  new  trial  after  two  ver- 
dicts for  the  Defendant.  I  directed  the  last  new  trial, 
not  because  I  was  dissatisfied  with  the  verdict  of  the 
jury,  but  principally  because  I  thought  it  probable  that 
the  effect  of  another  trial  might  be  to  produce  further 
information  upon  a  point  which  appeared  to  be  involved 
in  much  obscurity,  and  therefore,  thought  it  unreason- 
able to  conclude  the  title  to  the  property  by  one  trial ; 
particularly  as  the  result  of  this  case  will  probably 
operate  much  upon  the  establishment  of  a  custom 
which  regulates  the  descent  of  property  within  a  large 
district.  I  also  thought  that  the  case  had  been  left  to 
the  jury  with  rather  too  strong  a  leaning  against  the 

custom, 

(a)  p.  42.  supra. 
Uu  2 
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1837.       custom,  as  asserted  by  the  Plaintiff,  not*  upon  the  evi- 
^^^^^^     dence,  but  upon  the  supposed  presumption  in  favour  of 
P.  the  common  law  hein 

CoLMAN. 

I  have  now  to  consider  whether  there  be  grounds  for 
sending  the  case  to  a  third  trial. 

I  have  very  carefully  considered  the  evidence  as 
reported  to  me  by  the  learned  Judge,  and  have  ex- 
amined all  the  documents  referred  to ;  and  I  have  no 
hesitation  in  approving  the  finding  of  the  jury. 

The  question  is,  whether,  by  the  custom  of  the  manor 
of  Taunton  Deane^  a  sister  succeeds  in  preference  to  the 
son  of  a  deceased  brother. 

The  evidence  consists  of  reputation  as  to  the  custom, 
and  of  instances  in  which  the  succession,  under  these 
circumstances,  is  supposed  to  have  taken  place.  If  the 
alleged  custom  in  favour  of  the  sister  be  established,  it 
must  prevail :  but  it  would  be  a  custom  so  repugnant 
to  the  principle  of  the  common  law,  and  introducing  a 
rule  of  descent  so  inconvenient  and  so  injurious  to  the 
general  interest  of  families,  that  strong  evidence  would 
be  required  before  a  Court  would  feel  disposed  to  es- 
tablish it. 

The  evidence  for  the  Plaintiff  asserting  the  custom  in 
favour  of  the  sister,  as  to  reputation,  consists,  principally, 
of  the  evidence  of /%///p  Maj/ncy  and  of  the  opinion  ex- 
pressed by  Mr.  Sotithwood ;  for  Mr.  Shillibecr,  who 
published  a  treatise  upon  the  custom,  appeal's  to  have 
taken  his  impression  from  him  ;  and  Robert  Marke^  one 
of  the  Plaintiff's  witnesses,  although  he  says  that  be 
heard  his  father  say  that  the  Plaintiff,  Susannah  Locke^ 
was  the  right  heir,  also  says  that  he  heard   WiUiam 

Blake, 
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Blakcy  a  tenant  of  the  manor  say,  that  he  thought  John  18S7. 
Marke^  the  youngest  son  of  the  youngest  nephew,  was  the 
heir.  William  Upham^  also  a  witness  for  the  Plaintiff, 
states  the  custom  decidedly  against  the  sister,  and  in 
favour  of  the  nephew.  There  were  also  the  depositions 
of  William  Procter  Thomas^  and  of  Robert  Daiv. 

The  Plaintiff  alleges,  moreover,  that  there  are  two  in- 
stances, one  in  Taunton  Deane^  and  the  other  in  Tauntoti 
Late  Priory f  of  a  sister  having  succeeded,  to  the  exclusion 
of  a  nephew  ;  and  so  the  fact  appears  to  be.  These  two 
cases,  however,  when  examined,  tend  to  negative,  rather 
than  to  prove,  the  title  of  the  sister.  The  case  in  Taun-- 
ton  Deane  is  that  of  Miss  Southey.  It  appears  that  Mr. 
Kinglake  was  her  attorney,  and  applied  to  have  her 
admitted.  Mr.  Beadon^  the  then  steward  of  the  manor, 
says  he  objected,  and  believed  that  she  was  not  heir, 
and  still  thinks  the  custom  is  against  her ;  but  he  ad- 
mitted her,  because  no  one  else  applied.  Miss  Southey 
afterwards  wished  to  sell  the  property  to  Mr.  Turner : 
but  that  gentleman  declined  the  purchase  because  this 
same  Mr.  Beadon  told  him  she  had  no  title.  She  after- 
wards sold  it  to  a  Mr.  Bawlings^  who  required  the  pur- 
chase-money to  be  invested  in  the  names  of  trustees  for 
twenty-one  years.  So  that,  although  Miss  Southey  was 
admitted  as  heir,  it  seems  to  have  been  thought  by  all 
parties  that  her  title  was  extremely  doubtful,  and,  by  the 
steward  of  the  manor,  that  it  was  clearly  bad. 


The  case  in  Taunton  Late  Priory  was  that  of  Sarah 


*\ 


's* 


Welch  :  it  preceded  that  of  Miss  Southey.     The  same  ^V; 

Mr.  Beadon  acted  upon  that  occasion  as  attorney  for  a 
sister  who  claimed  to  be  admitted,  although  there  were 
Dephews.  Bovett  the  steward  at  first  objected,  stating 
that  the  nephew,  and  not  the  sister,  was  the  customary 
heir;  but  at  last  he  admitted  the  sister,  and  required 

U  u  3  an 
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^^^^-^     the  declared  opinion  of  the  stewards  of  the  respective 
Locke  •    ^  * 

V.  manors  for  the  time. 

COLMAN. 

Such  being  my  view  of  the  evidence  produced  from 
Taunton  Late  Priory^  it  is  not  necessary  to  consider 
•whether  the  custom  of  that  manor  can,  under  the  cir- 
cumstances,  be  used  as  evidence  of  the  custom  of  ToMf 
ton  Deane. 

In  opposition  to  this  alleged  custom  in  favour  of  the 
sister,  and  in  support  of  the  custom  in  favour  of  the 
nephew,  there  is  the  evidence,  as  to  reputation,  of  Mr. 
William  Upham^  of  Mr.  Beadon^  steward  of  TaunUm 
Deancy  and  of  Mr.  Booett^  steward  of  Taunton  LaU 
Priory^  and  the  depositions  of  Thomas  Cridland^  Soger 
Hoarcy  John  Periamj  and  John  Handall;  and  numy 
cases  are  produced  from  the  Court  Rolls,  bearing  strongly 
against  the  title  of  the  sister. 

That  representation  is  not  altogether  excluded  by  the 
custom  of  the  manor,  is  proved  by  the  fact  of  a  grand- 
child having  been  admitted  in  preference  to  a  child,  as 
in  the  case  of  Tucker^  who  is  admitted  as  son  of  Joan^ 
youngest  daughter  of  the  party  deceased.  So  in' the 
year  1768,  Thomas  Hammett  is  admitted  as  grand- 
son,  and  Sarahs  described  as  daughter  of  the  deceased, 
enters  into  the  usual  bond  upon  administering  to  the 
estate.  So,  in  the  admission  of  nephews,  although  the 
state  of  the  families  cannot  be  proved,  little  doubt  can 
exist  from  the  form  of  the  entries,  that  there  were  uncles 
or  aunts  living,  the  nephew  being,  in  several  instances, 
described  as  the  son  of  a  youngest  brother  or  sister  of  the 
party  deceased,  a  circumstance  shewing  that  there  bad 
been  others ;  and  the  only  doubt,  therefore,  is  whether 
they  might  not  have  died  before  the  nephew  was  ad- 
mitted- 
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mitted.  In  the  case  of  John  Cockeram^  who  was  ad- 
mitted in  the  year  1 702  as  only  son  of  John  Cockeram^ 
the  younger  brother  of  Agnes  Meredith j  a  will  is  pro- 
duced of  Mary  Cockeram^  shewing  that  in  the  year 
1690,  twelve  years  before,  there  were  several  brothers 
and  sisters  of  Agnes  Meredith  living.  So,  in  the  year 
1780,  William  SatcheU  is  admitted  as  nephew,  and  cus- 
tomary heir  of  Mark  SatcheU^  and  Susannah  Mason^  de- 
scribed as  sister  of  Mark  SatcheU^  entered  into  the  usual 
bond  upon  administering  to  his  estate.  The  case  of 
Clement  Drakey  as  proved  by  himself,  is  the  same. 
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It  is  to  be  observed  that  there  is  nothing  in  the  cus- 
tom, so  proved  in  favour  of  the  title  of  the  nephew,  in- 
consistent with  what  is  stated  in  the  Customary;  although 
the  Customary  does  not  specify  it,  being  too  general.  So 
neither  does  it  specify  the  title  of  a  grandson  in  pre- 
ference to  a  brother  or  sister;  although  that  title  is 
proved,  and  is  incidentally  admitted  in  the  Customary, 
as  it  states  the  succession  of  daughters  to  be  upon  failure 
of  issue  male. 

I  am  of  opinion  that  the  evidence  in  favour  of  the 
title  of  the  nephew  against  that  of  a  sister  greatly  pre- 
ponderates. I  entirely  approve  of  the  verdict,  and  re- 
fuse with  costs  the  motion  for  another  trial. 


Uu  4 


640  CASES  IN  CHANCERY. 

1837. 

aVop.  21.  In  the  Matter  of  PRIDE AUX,  a  Lunatic- 

Upon  an  ap-  nPHE  lunatic  and  another  person  were  the  sole  sur- 

under^he  vivors  of  several  trustees,  in  whose  names  a  sum  of 

1  W,  4.  c.  60.,  320/.,  3  per  cent  consols,  was  standing,  upon  trust  for 

of  stock  stand-  »  Mr.  Drune^  the  party  beneficially  entitled  to  certain 

ing  in  the         undivided  shares  of  a  real  estate  which  had  been  con- 
name  of  a 
lunatic  tins-     tracted  to  be  sold.     This  sum  represented  the  value  of 

tee,  the  Lord  ^^^  Brune's  interest  in  the  estate ;  and  after  his  death, 
Chancellor  ' 

will  not  adopt  a  suit  having  been  instituted  in  the  Court  of  Exchequer, 
found^in  the  ^°  ^^^  course  of  which  the  facts  relative  to  the  stock 
proceedings  in  were  found,  an  arrangement  was  come  to  in  that  suit. 
Court  of  £x-    ^*^^  ^^  consent  of  all  parties,  that  a  conveyance  of  Mr. 

chequer,  but     Brune^ s  interest  should  be  executed  by  his  heir  at  law, 

will  require  r.         -i  . 

them  to  be       and  the  stock  transferred  to  his  personal  representatives. 

ascertained  by 

ference.  ^h®  present  petition  (which  was  presented  under  the 

1  JV»  4.  c.  60.),  stated  these  circumstances,  and  prayed 
that,  to  save  unnecessary  delay  and  expense,  the  Lord 
Chancellor  would  adopt  the  finding  of  the  Court  of 
Exchequer,  without  directing  a  reference,  and  would 
order  the  committee  of  the  lunatic  to  join  in  an  imme- 
diate transfer  of  the  stock. 


The  Lord  Chancellor  said,  that  as  the  Court  of 
Exchequer  had  no  jurisdiction  in  the  matter,  he  was  not 
at  liberty  to  adopt,  or  act  upon,  any  proceedings  which 
had  taken  place  in  that  Court.  There  must  be  the 
usual  reference. 


The  secretary  of  lunatics  mentioned  that  Lord  Chan- 
cellor Brougham  had  refused  a  similar  application,  (a) 

(tf)  See  also  In  re  Shorrochs,  1  Myfne  4r  Craig^  3 1 . 
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HILL  V.  RIMELL.  yov.  21. 

^I^HE  bill  in  this  case  was  filed  on  the  11th  ofjidy  Service  of  a 
last ;  the  subpoena  to  appear  and  answer  was  served  Il,otTon°upon 

on   the  Defendant  on  the   15th  of  July;  and,  on  the  a  Defendant, 
J         ,  ,  1*1  .1  before  he  has 

same  day,  he  was  also  served  with  a  notice  that,  on  appeared  to 

the  19th,  the  Plaintiff  would  move  for  a  special  iniunc-  }^^  bill,  w 

A^       1  1       1      T^  r  irregular,  un- 

tion.     On  the  17th,  the  Defendant  entered  an  appear-  less  the  leave 

ance.  On  the  1 9th,  which  was  a  Seal  day,  no  counsel  has  teen  pre- 
appearing  on  the  Defendant's  behalf,  the  Plaintiff  saved  viously  ob- 
his  notice  of  motion  till  the  next  Seal,  which  was  the 
29th ;  and  on  'the  20th,  he  served  a  notice  to  that  effect 
on  the  Defendant's  clerk  in  court.  On  the  29th,  the 
motion  was  made,  and  the  order  for  the  injunction  ob- 
tained, in  the  absence  of  the  Defendant,  who  did  not 
appear  by  counsel.  On  the  16th  of  November^  the  Vice- 
Chancellor  dissolved  the  injunction,  on  the  ground  that 
it  had  been  irregularly  obtained. 

Mr.  Stinton  now  moved  that  the  order  of  the  Vice- 
Chancellor  dissolving  the  injunction  might  be  discharged. 
His  Honor  was  of  opinion,  that  it  was  not  competent  for 
the  Plaintiff,  without  the  special  leave  of  the  Court,  to 
serve  a  notice  of  motion  on  a  Defendant  before  he  had 
entered  an  appearance.  No  trace  of  this  rule,  however, 
was  to  be  found  in  any  of  the  books  of  practice  :  Practical 
Register  (a).  Mr.  Smith  in  the  last  edition  of  his  Chan- 
eery  Practice  {b)  laid  it  down  that  before  appearance,  the 
Defendant  himself  must  be  served,  and  that,  after  ap- 
pearance, service  on  his  clerk  in  court  is  sufficient :  but 
he  did  not  state,  and  obviously  did  not  conceive  that  in 

the 

{a)  Wyatl\  edit.  2S6.  (6)  Vol.i.  p.  65.  2d  edit. 
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the  former  case  the  previous  leave  of  the  Court  was 
necessary,  nor  could  any  good  reason  be  assigned  for 
requiring  such  a  sanction. 

Mr.  Wright y  contra. 

The  Lord  Chancellor  said,  he  entirely  concurred 
with  his  Honor,  with  respect  to  what  was  the  practice. 
The  reason  was  that,  as,  until  appearance,  the  Defendant 
had  not  submitted  to  the  jurisdiction,  the  Court  would 
not  authorise  any  proceeding  by  which  he  might  be  pre- 
judiced, unless  a  special  case  were  made  to  justify  its 
immediate  interference.     The  motion  must  be  refused. 


March  22.  In  the  Matter  of  DOWNING  COLLEGE. 

April  5. 
Aug.W,        

Uoon  the  true  TH'^E  petition  in  this  case  was  presented  by  Alfred 

"-  Power^  Esq.,  Barrister-at-law,  late  one  of  the  lay 

fellows  in  Downing  College  in  the  university  of  Cam- 
bridge ;  and  it  was  addressed  to  the  King's  most 
Excellent  Majesty  in  his  High  Court  of  Chancery,  as 
Visitor  of  the  college. 

The 
to  the  office 

of  Master  of  the  college,  provided  he  has  the  other  qualifications  thereby  pre^ 
scribed. 

The  Charter  declared  that  the  number  of  fellows  should  be  sixteen,  two  of  whom 
should  be  in  holy  orders,  and  the  rest  should  be  laymen;  it  then  nominated  three 
persons  as  fellows,  all  of  whom  were  laymen ;  and  it  provided  that  the  remaining 
thirteen  should  not  be  nominated  until  after  the  completion  of  the  Collie  build* 
in^:  Semble,  It  is  not  absolutely  necessary  that  a  vacancy  in  one  of  these  three 
original  fellowships,  prior  to  the  completion  of  the  College  buildings,  should  be  sup- 
plied by  the  election  of  a  lay  fellow. 

Effect  of  long  and  undisturbed  possession  in  influencing  the  decision  of  a  Visitor, 
in  a  case  where  the  right  may  be  doubtful. 


construction 
of  the  Charter 
and  Statutes 
of  Downing 
College,  Cani' 
hridge^  a  per- 
son who  IS  in 
holy  orders  is 
not  inelisible 
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The  Charter  for  the  erection  and  incorporation  of  1837. 
Downing  College  was  granted  by  his  Majesty  George  T^'X^*^ 
the  Third,  and  bore  date  the  22d  of  September  1800.  Coi.lkgb 
It  recited  the  will  of  Sir  George  Downing^  Baronet^  ^*^* 
dated  the  20th  o[  December  1717,  by  which  he  gave  and 
devised  his  real  estates  therein  mentioned  to  certain 
trustees,  all  of  whom  died  in  his  lifetime,  upon  trust 
to  found  and  endow  a  college  within  the  University  of 
Cambridge^  to  be  called  Downing  College^  wherein  should 
be  professed  and  taught  such  useful  learning  as  his 
trustees  or  their  heirs,  by  and  with .  the  consent  and 
approbation  of  the  Archbishops  of  Canterbury  and  York^ 
and  the  Masters  of  St.  John's  College  and  Clare  Hall,  hi 
the  University  of  Cambridge^  in  being  at  the  time  of  the 
founding  of  the  college,  should  direct  and  prescribe.  It 
then  recited  the  death  of  Sir  George  Downing  in  the 
year  174'9,  and  certain  proceedings  by  information  in 
the  Court  of  Chancery  (a),  and  the  decree  pronounced 
therein :  That  in  pursuance  of  that  decree,  a  piece  of 
land  called  DoU*s  Close^  within  the  town  of  Cambridge^ 
had  been  purchased  as  a  site  for  the  intended  college, 
by  Sir  George  Cornewally  Bart,  and  Dame  Catherine^ 
his  wife,  Mary  Goate^  Francis  Annesley^  and  William 
Henry  Scourfield^  who  were  the  then  heirs  at  law  of 
Sir  George  DowntJig,  to  whom  the  same  was  afterwards 
duly  conveyed :  That  Sir  George  Cornewall  and  Dame 
Catherine^  his  wife,  Mary  Goate^  Francis  Annesley^  and 
William  Henry  Scourfield  had  prepared  and  submitted  to 
the  then  Archbishops  of  Canterbury  and  York^  and  the 
Masters  of  St,  John's  College  and  Clare  Hall,  a  Scheme 
for  the  foundation  of  the  intended  college,  \vhich  Scheme 
had  been  approved  of  by  tlie  said  Archbishops,  and 
the  Masters  of  the  said  colleges,  and  also  by  the  Lord 
Chancellor :    That   Sir   George   Cornewall  and  Dame 

Cal/icrinef 

{a)  See  AUornej/'General  v.  Bowt^er,  3  Fes,  TH. 
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1837.        Cathetine^  his  wife,  Mary  GoatCj  Francis  AnnesUy^mi 
^!f*V*^^      William  Henry  Scourfield^  on  the  3d  of  September  1798, 
CnujtGi       presented  their  petition  to  his  Majesty,  praying  that  a 
•         Charter  might  be  granted  to  the  proposed  college,  accord- 
ing to  the  Scheme  so  approved,  which  Scheme  was  an- 
nexed to  their  petition. 

After  these  recitals,  the  Charter  proceeded  to  ordain, 
constitute,  and  declare,  that  upon  the  piece  of  ground 
called  DolVs  Close^  so  purchased,  there  should  be  erected 
and  established  one  perpetual  college,  for  students  in 
law,  physic,  and  other  useful  arts  and  learning,  which 
college  should  be  called  by  the  name  of  "  Downing  Col' 
lege  in  the  University  of  Cambridge"  and  should  consist 
of  one  Master,  two  professors,  (that  is  to  say)  a  professor 
of  the  laws  of  England^  and  a  professor  of  medicine,  and 
sixteen  fellows,  two  of  whom  should  be  in  holy  orders, 
and  the  rest  should  be  laymen,  and  of  such  a  number 
of  scholars  as  should  thereafter  be  agreed  on  and  settled 
by  the  Statutes  of  the  college. 

The  Charter  then  declared  and  established  the  master, 
professors,  fellows,  and  scholars  of  the  college,  and  their 
successors  for  ever,  a  body  corporate,  by  the  name  and 
style  of  "  The  Master,  Professors,  Fellows,  and  Scholars 
of  Downing  College  in  the  University  of  Cambridge;^*  and 
the  powers  incident  to  a  body  corporate  were  thereby 
given  to  and  vested  in  them.  And  it  was  thereby  or- 
dered and  directed  that  the  Master,  professors,  fellows, 
and  scholars  of  the  college,  and  their  successors,  should 
be  regulated  and  governed,  according  to  the  statutes, 
rules,  and  ordinances,  which  should  be  made  and  framed 
by  the  heirs-at-law  of  Sir  Geotge  Downing,  with  the 
consent  and  approbation  of  the  Archbishops  of  Canicr- 
bury  and  York,  and  the  Masters  of  St.  John's  College 
and  Clare  Hall,  or  the  major  part  of  them;   as  well 

concerning 
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« 

concerning  divine  service  in  the  new  college,  as  also     *  18S7. 
concerning  the  good  government,  regulation,  and  re-     ^llT"^^^'*^^ 
sidence  of  the  Master,  professors,  fellows,  and  scholars      College 
of  the  same,  and  the  management  of  the  lands  aiid         ^'**^ 
tenements,  chattels,  possessions,  and  revenues  of  the 
Master,  professors,  fellows,  and  scholars ;  and  likewise 
concerning  the  salaries,  stipends,  and  other  necessaries, 
for  the  scholars  of  the  college,  which  were  not  thereby 
settled  or  provided  for,  and  for  the  chaplains,  officers, 
ministers,  and  other  persons  who  should  from  time  to 
time  dwell  and  be  supported  in  the  college ;  and  also 
concerning  any  other  matter  or  thing,  as  to  them  should 
seem  useful  and  agreeable  to  the  Charter,  and  to  the 
will  of  Sir  George  Downing :  provided  that  the  statutes, 
rules   and   ordinances,    so  to   be   framed   and   consti- 
tuted,   were  not  repugnant   to  the  laws  of  the  realm. 
And  the  Archbishops  of  Canteibury  and  York^  and  the 
masters  of  SU  John^s  College  and   Clare  Hally  and  of 
the  intended  college,  for  the  time  being,  or  the  major 
part  of  them,  were  thereby  authorised  and  empowered 
(at  the  request  of  the  Master,  professors,  and  five  senior 
fellows  of  the  college,  for  the  time  being,  to  be  signified 
in  writing,  under  their  respective  hands)  from  time  to 
time  to  revoke,  repeal,  alter,  or  make  new  all  or  any  of 
the  statutes,  rules,  ordinances,  and  constitutions,  as  to 
them  or  the  major  part  of  them  should  seem  expedient ; 
but  so  nevertheless,  that  the  same  should  be  not  re- 
pugnant to  the  Charter,  or  to  the  will  of  Sir  George 
Dowm'ngj  or  to  the  laws  of  the  realm ;  all  which  sta- 
tutes,  rules,  ordinances,  and   constitutions,  so   to  be 
framed  and  made,  his  Majesty,  for  himself,  his  heirs, 
and  successors,  commanded  to  be  strictly  and  inviolably 
observed  and  performed,  so  long  as  they  should   re- 
spectively remain  in  full  vigour,  under  the  penalties  to 
be  thereby  or  therein  inflicted  or  contained. 

The 
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1837.  '  The  Charter  then  nominated  and  appointed  Fronds 
^^J^"^^*^]^*^^  Annesley^  Doctor  of  Laws  in  the  University  of  Cambridgty 
CoLLRGB  first  and  modem  Master  of  the  college,  Edward  Chrih 
^^^  tiatij  Master  of  Arts  in  the  same  University,  Barrister-at- 
law,  to  be  the  first  professor  of  the  laws  o!£nglandj  and 
Busick  Hanvoodf  Doctor  in  Physic,  to  be  the  first  pro- 
fessor of  medicine  in  the  college.  It  also  nominated  and 
appointed  JohnLenSy  Seijeant»at-law,  and  IVilliamMeeky 
Barrister-at-law,  Masters  of  Arts,  and  William  fmt^ 
Bachelor  of  Arts,  and  such  thirteen  other  persons,  to  be 
qualified  in  manner  thereafter  prescribed  respecting  the 
election  of  the  future  fellows  of  the  college,  as  his 
Majesty  should,  after  the  necessary  buildings  for  the 
college  should  be  erected,  by  writing  under  his  sign 
manual,  nominate  and  appoint,  to  be  the  first  and  mo- 
dern fellows  of  the  college. 

And  his  Majesty  by  the  Charter  fiirther  declared  and 
directed  that  Francis  AnnesUy^  Edward  Christian,  Busick 
Harwoody  John  Ltens^  William  Meeky  and  William  Frat, 
should  immediately  thenceforth  commence  and  be  Mas- 
ter, professors,  and  fellows  of  the  college,  in  order  to 
constitute  a  body  corporate,  for  the  several  purposes  of 
taking  possession  of  the  estates  devised  by,  and  to  be 
purchased  pursuant  to,  the  will  of  Sir  George  Downingj 
and  of  administering  the  revenues  thereof,  and  of  supe^ 
intending  the  erection  of  the  necessary  buildings  of  the 
college,  and  for  the  other  necessary  purposes ;  and  that 
the  remaining  thirteen  fellows,  so  to  be  nominated  as 
aforesaid,  should  not  be  nominated,  or  comnieDce,  or 
become  fellows  of  the  college  until  after  the  erection  of 
the  necessary  buildings  for  the  same. 

And  his   Majesty  thereby  further  willed,  declared, 
and  directed  that  the  future  Masters  of  the  college  should 
be  chosen  from  amongst  those  who  should  have  been  pro- 
fessors 
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fessors  or  fellows  of  the  college,  and  should  be  elected  by        1 837. 
the  Archbishops  of  Canterbury  and  York^  and  the  Masters     ^'^^^'^^^ 
of  St.  John's  College  and  Clare  HaUy  for  the  time  being,       College 
and  that  the  future  professors  of  the  college  should  be 
elected   by   the   same  Archbishops   and  Masters,  and 
the  Master  of  the  intended  college  for  the  time  being, 
from  among  persons  qualified  in  the  manner  therein 
particularly  described. 

The  Charter  further  directed  that  the  future  fellows 
of  the  college,  except  those  to  be  first  named  by  his 
Majesty,  should  be  elected  by  the  master,  professors,  and 
such  fellows  of  the  college  as  should  be  of  the  degree  of 
Master  of  Arts,  from  among  persons  who  should  have 
taken  a  degree  in  arts,  physic,  or  civil  law,  in  one  of 
the  two  universities:  provided  that  the  person  to  be 
elected  to  either  of  the  said  two  clerical  fellowships 
should  have  taken  the  degree  of  Bachelor  of  Arts  and 
should  be  in  holy  orders  at  the  time  of  his  election,  or 
if  not  then  in  holy  orders,  should  enter  into  holy  orders 
within  six  calendar  months  after  his  election,  and  if  he 
should  not  so  do,  his  fellowship  should  become  and  be 
vacant  from  and  after  the  expiration  of  such  term.  And 
it  was  thereby  further  directed  that  all  such  elections 
should  be  made  within  six  calendar  months  after  any 
vacancy  should  happen ;  or  in  default  thereof,  his  Majesty 
thereby  reserved  to  himself,  his  heirs,  and  successors, 
as  Visitor  of  the  college,  the  right  of  nominating  some 
person  or  persons,  qualified  as  aforesaid,  to  supply  such 
vacancy. 

The  Charter  further  declared  and  directed  fhat 
Francis  Annesley^  Edward  Christian^  and  Busick  Har^ 
icood^  and  such  other  persons  as  should  thereafter  be 
elected  to  the  respective  offices  of  Master  and  professors 
of  the  college,  should  hold  and  be  continued  in  their 
offices  respectively,  during  the  term  of  their  respective 

natural 
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1837-  '  The  Charter  then  nominated  and  appointed  Francis 

^TT^^'^^^^'^  Annesleyy  Doctor  of  Laws  in  the  University  of  Cambridge^ 
CoLLRGB  first  and  modern  Master  of  the  college,  Edward  ChrU' 
^**^  tian^  Master  of  Arts  in  the  same  University,  Barrister-at- 
law,  to  be  the  first  professor  of  the  laws  of  England^  and 
Busick  Hancoody  Doctor  in  Physic,  to  be  the  first  pro- 
fessor of  medicine  in  the  college.  It  also  nominated  and 
appointed  John  Lens^  Seijeant-at-law,  and  William  MeAy 
Barrister-at-law,  Masters  of  Arts,  and  William  Rtrt^ 
Bachelor  of  Arts,  and  such  thirteen  other  persons,  to  be 
qualified  in  manner  thereafter  prescribed  respecting  the 
election  of  the  future  fellows  of  the  college,  as  his 
Majesty  should,  after  the  necessary  buildings  for  the 
college  should  be  erected,  by  writing  under  bis  sign 
manual,  nominate  and  appoint,  to  be  the  first  and  mo- 
dern fellows  of  the  college. 

And  his  Majesty  by  the  Charter  fiirther  declared  and 
directed  that  Francis  Annedey^  Edward  Christian^  Busick 
Harwood^  John  Lens,  William  Meek^  and  William  Frere^ 
should  immediately  thenceforth  commence  and  be  Mas- 
ter, professors,  and  fellows  of  the  college,  in  order  to 
constitute  a  body  corporate,  for  the  several  purposes  of 
taking  possession  of  the  estates  devised  by,  and  to  be 
purchased  pursuant  to,  the  will  of  Sir  George  Dawningj 
and  of  administering  the  revenues  thereof,  and  of  super- 
intending the  erection  of  the  necessary  buildings  of  the 
college,  and  for  the  other  necessary  purposes ;  and  that 
the  remaining  thirteen  fellows,  so  to  be  nominated  as 
aforesaid,  should  not  be  nominated,  or  commence,  or 
become  fellows  of  the  college  until  after  the  erection  of 
the  necessary  buildings  for  the  same. 

And  his    Majesty  thereby  further  willed,  declared, 
and  directed  that  the  future  Masters  of  the  college  should 
be  chosen  from  amongst  those  who  should  have  been  pro- 
fessors 
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fessors  or  fellows  of  the  college,  and  should  be  elected  by        1 837. 

the  Archbishops  of  Canterbury  and  Yorky  and  the  Masters     ^tT"*"^^^"^^ 

*  1  Downing 

of  jW.  JohrCs  College  and  Clare  HaU^  for  the  time  being,  College 
and  that  the  future  professors  of  the  college  should  be 
elected  by  the  same  Archbishops  and  Masters,  and 
the  Master  of  the  intended  college  for  the  time  being, 
from  among  persons  qualified  in  the  manner  therein 
particularly  described. 

The  Charter  further  directed  that  the  future  fellows 
of  the  college,  except  those  to  be  first  named  by  his 
Majesty,  should  be  elected  by  the  master,  professors,  and 
such  fellows  of  the  college  as  should  be  of  the  degree  of 
Master  of  Arts,  from  among  persons  who  should  have 
taken  a  degree  in  arts,  physic,  or  civil  law,  in  one  of 
the  two  universities:  provided  that  the  person  to  be 
elected  to  either  of  the  said  two  clerical  fellowships 
should  have  taken  the  degree  of  Bachelor  of  Arts  and 
should  be  in  holy  orders  at  the  time  of  his  election,  or 
if  not  then  in  holy  orders,  should  enter  into  holy  orders 
within  six  calendar  months  after  his  election,  and  if  he 
should  not  so  do,  his  fellowship  should  become  and  be 
vacant  from  and  after  the  expiration  of  such  term.  And 
it  was  thereby  further  directed  that  all  such  elections 
should  be  made  within  six  calendar  months  after  any 
vacancy  should  happen;  or  in  default  thereof,  his  Majesty 
thereby  reserved  to  himself,  his  heirs,  and  successors, 
as  Visitor  of  the  college,  the  right  of  nominating  some 
person  or  persons,  qualified  as  aforesaid,  to  supply  such 
vacancy. 

The  Charter  further  declared  and  directed  that 
Francis  Annesley^  Edward  Christian^  and  Busick  Har* 
isoody  and  such  other  persons  as  should  thereafter  be 
elected  to  the  respective  offices  of  Master  and  professors 
of  the  college,  should  hold  and  be  continued  in  their 
offices  respectively,  during  the  term  of  their  respective 

natural 
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1837.  natural  lives,  or  during  so  long  time  as  they  should 
^■^■■V*^^  well  and  faithfully  demean  themselves  therein  respect- 
CoLLEOB  ively;  and  that  they  should  be  removable  only  by  the 
Case.  Archbishops  of  Caw/^6ttry  and  York^  and  the  Masters 
of  St.  JohfCs  College  and  Clare  Hallj  for  the  time  be- 
ing. The  Charter  further  declared  and  directed  that 
the  lay  fellowships  should  be  held  only  for  the  tenn 
of  twelve  years,  respectively,  and  should  within  that 
time  be  vacated  by  those  who  were  in  the  law  line 
by  their  not  being  called  to  the  bar  within  eight 
years  after  their  elections ;  and  by  those  who  were 
in  the  medical  line,  by  their  not  taking  their  degree  of 
Doctor  of  Physic  within  two  years  after  they  were  of 
sufficient  standing ;  likewise  by  marriage  or  by  entrance 
into  holy  orders,  at  any  time  within  the  first  six  years 
after  their  election,  or  by  election  into  any  of  the  supe- 
rior stations  of  Master  or  professor  of  the  college,  or  by 
possessing  property  of  such  yearly  value  as  should  be 
specified  in  the  statutes.  And  it  further  declared  and 
directed  that  the  two  clerical  fellows  of  the  college 
should  vacate  their  fellowships  by  marriage,  or  by  pos- 
sessing property  or  ecclesiastical  preferment,  of  such 
yearly  value  as  should  be  specified  in  the  Statutes  of  the 
college. 

The  Charter  further  declared  and  directed  that  pupils, 
of  the  respective  ranks  of  fellow-commoners,  pensioners, 
and  sizars,  should  be  admitted  into  the  college,  in  the 
same  manner  as  they  were  admitted  into  other  colleges, 
in  the  university,  and  that  they  should  be  instructed  and 
educated  in  law,  physic,  and  such  other  useful  learning 
as  was  generally  taught  m  other  colleges,  and  that  they 
should  be  subject  to  the  usual  academical  discipline. 

The  Charter  further  declared  and  directed,  that  out 
of  the  revenues  of  the  college,  there  should  be,  in  the 
first  place,  set  apart  so  much  as  should  be  necessary  to  be 

applied 
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applied  in  erecting  proper  buildings  for  the  college,  1837. 
together  with  any  other  funds  applicable  for  that  pur-  ^^l^*"^^"*^^ 
pose,  under  the  direction  of  the  Court  of  Chancery ;  and  College 
that  when  such  buildings  should  be  completed  to  the  *  * 
satisfaction  of  the  Court,  or  a  proper  fund  should  be  set 
apart,  under  the  order  of  the  Court,  for  that  purpose, 
the  master,  professors,  and  fellows  of  the  college,  should 
receive  out  of  the  remainder  of  such  revenues,  if  suffi- 
cient for  that* purpose,  after  paying  all  other  necessary 
expenses  and  disbursements,  the  stipends  following 
(that  is  to  say),  the  yearly  stipend  to  the  Master  should 
be  600/.,  and  the  yearly  stipend  to  each  of  the  professors 
200/.,  and  the  yearly  stipend  to  each  of  the  fellows  100/. : 
but  if  there  should  be  any  deficiency  in  the  revenues  of 
the  college,  the  several  stipends  should  abate  in  propor- 
tion ;  and  if  there  should  at  any  time  be  any  surplus  of 
such  revenues,  the  same  should  accumulate  for  the  be- 
nefit of  the  college,  or  should  be  from  time  to  time  paid, 
applied,  and  disposed  of  in  such  manner  as  the  Master, 
professors,  and  fellows  for  the  time  being,  on  the  major 
part  of  them  should  direct 

« 
And  it  was  his  Majestjr's  will  and  pleasure,  that  no 

payment  should  be  made  in  respect  of  any  such  stipends 

as  aforesaid,  until  the  expense  of  the  buildings  proper 

for  the  college  should  be  fully  provided  for,  by  setting 

apart  sufficient  funds  for  that  purpose,  in  such  manner 

as  the  Court  of  Chancery  should  direct. 

And  his  Majesty  thereby  reserved  to  himself,  his 
heirs,  and  successors,  all  visitatorial  power  and  authority 
over  the  college;  and  also  declared  that  the  Charter 
should  be  taken,  construed,  and  adjudged,  in  all  his 
courts,  or  elsewhere,  in  the  most  favourable  and  bene- 
ficial sense,  and  for  the  best  advantage  of  the  college. 

Vol.  II.  X  X  In 
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1837.  In  pursuance  of  the  provisions  of  this  Charter,  abody 

^1^"^^'^*^'^     of  statutes  for  the  regulation  and  srovernment  of  the 

Downing 

CoLLEGB  college,  and  the  other  purposes  directed  by  the  Charter, 
^-^■•*'  was  made  and  framed  by  the  heirs  at  law  of  Sir  George 
Downing^  with  the  consent  and  approbation  of  the 
Archbishops  of  Canterbury  and  York^  and  the  Masters 
of  St.  John's  College,  and  Clare  Hall.  These  Statutes 
were  dated  the  2Sd  of  July  1805.  The  most  material 
provisions  in  them  are  the  following :  — 

SiatiUe  1.  intituled  *'  Of  publication  and  constrvdim 
of  the  Statutes^**  (among  other  things)  regulates  the 
seniority  and  precedence  of  the  different  members  of  the 
college,  and  declares  that  the  master  shall  be  the  senior 
member. 

Statute  2.  "  Of  the  Scholars^*  regulates  the  mode  of 
electing  the  scholars,  and  (among  other  things)  ordains 
that  the  number  of  the  scholars  shall  be  six:  that 
the  persons  eligible  to  scholarships  shall  be  such  per- 
sons, admitted  of  some  college  or  hall  in  the  university 
^of  Cambridge  or  Oxford^  as  have  not  commenced  their 
actual  residence  in  any  college  or  hall  more  than  one 
year  and  a  half  before  the  day  of  election :  that  every 
person  elected  to  a  scholarship,  if  he  is  not  already  a 
member  of  the  college,  shall  immediately  be  admitted, 
and  shall  reside  there  two  thirds  of  Michaelmas  and 
Ijcnt  terms,  and  the  first  half  of  Easter  term,  till  such 
time  as  he  takes  the  degree  of  B.  A.,  or  is  of  suflSdent 
standing  to  do  so :  that  every  scholar  shall  receive  a 
yearly  stipend  of  fifty  pounds,  or  half  a  fellowship:  that 
the  two  first  scholars  shall  be  elected  on  the  first  day 
of  election,  after  the  necessary  buildings  of  the  college 
shall  be  erected  and  the  number  of  fellows  completed, 
according  to  the  provisions  of  the  Charter :  that  the  two 
next  scholars  shall  be  elected  in  the  year  following,  and 

the 
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the  two  remaining  scholarships  shall  be  filled  up  one  on  18S7* 

each  of  the  two  succeeding  years,  &c.  ^^^^"'^ 


Statute  3.  **  Of  the  Master^*  commences  as  follows : 
•*  The  office  of  Master  is  that  to  which  the  first  rank  and 
the  greatest  emoluments  are  assigned ;  and  to  that  office 
shall  belong  the  highest  authority  in  the  college,  in  the 
government,  discipline,  administration  of  the  revenue, 
and  all  other  matters  whatsoever  concerning  the  society. 
In  every  thing  not  otherwise  specially  provided  for,  his 
authority  shall  decide  and  direct;  and  he  shall  be  at 
liberty  to  frame  new  regulations,  not  inconsistent  with 
the  Charter  or  statutes,  in  every  point  left  unsettled 
thereby ;  provided  that  all  such  regulations  shall  be 
made  known  to  the  resident  members  of  the  degree  of 
Master  of  Arts  or  higher  degree ;  and  if  they  are  dis- 
approved of  by  two  third  parts  of  such  members,  then 
such  regulations  shall  be  of  no  force.  In  all  elections 
in  which  the  Master  is  an  elector,  and  in  all  decisions 
in  which  he  is  one  of  the  deciding  body,  where  there 
shall  be  equality  of  votes,  he  shall  have  a  casting  voice.'' 

The  Statute,  then,  after  defining  particularly  the  powers 
of  the  Master  over  the  different  members  and  servants 
of  the  college,  declares  that  ^'  the  professors  and  fellows 
of  the  college,  for  the  time  being,  shall  be  eligible  to  the 
mastership,  as  well  as  those  who  have  formerly  been 
professors  and  fellows."  It  next  proceeds  to  regulate 
the  time  and  manner  of  electing  the  Master;  and  pro- 
vides that,  in  case  the  electors,  or  the  major  part  of 
them,  shall  not  agree  in  the  election  of  a  Master  within 
the  spaces  of  time  thereby  respectively  fixed  for  that  pur- 
pose, **  then  the  appointment  of  the  Master,  from  among 
the  persons  qualified  according  to  the  Charter,  shall  be 
vested  in  the  Lord  High  Chancellor,  as  visitor  of  the 
college  on  behalf  of  the  Crown."  After  prescribing  the 
form  of  the  oath  to  be  taken  by  the  Master  on  his  elec- 

X  X  2  tion, 
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1837*  ^on,  lind  the  mode  in  which  he  is  to  be  suspended  or 
^tT^^^^  removed  in  case  of  misconduct,  the  Statute  continues  as 
College  follows :  —  "In  case  of  the  absence  of  the  Master,  or  of 
his  inability  to  act,  he  shall  appoint  one  of  the  professors 
or  resident  fellows,  of  the  degree  of  Master  of  Arts  or 
other  higher  degree,  to  be  Vice-Master,  and  to  act  in 
all  things  for  him,  as  his  deputy,  during  such  absence 
or  inability,  with  the  same  authority  as  the  Master  him- 
self. And,  in  case  of  the  inability  or  neglect  of  the 
roaster  to  appoint  a  Vice-Master,  and  during  the  vacancy 
of  the  mastership,  in  case  there  shall  be  no  Vice-Master 
at  that  time,  then  the  resident  member  who  was  last 
Vice-Master,  or  in  default  ,of  such  person,  then  the 
senior  resident  member  shall  act  during  such  vacancj, 
inability,  or  neglect  Provided  always,  that  the  Master 
shall  be  resident  in  college  during  two  thirds  of  Michad- 
mas  and  Lent  terms,  and  the  first  half  of  Easter  term,  in 
every  year,  unless  some  one  or  more  of  the  professors 
or  of  the  lay  fellows,  of  the  degree  of  Master  of  Arts 
or  other  higher  degree,  shall  accept  the  appointment  of 
Vice-Master,  and  reside  in  his  stead  during  the  before- 
mentioned  parts  of  any  one  or  two  of  the  said  terms,  in 
which  case  the  Master  shall  not  be  required  to  reside 
more  than  the  before-mentioned  parts  of  the  remaining 
two  or  one  of  the  said  terms.  And  the  Master  shall 
have  power  to  require  each  of  the  professors  to  accept 
the  appointment  of  Vice-Master,  and  to  reside  as  such 
during  the  before-mentioned  parts  of  any  one  of  the  said 
three  terms ;  and  in  case  any  Master  or  professor  shall 
make  any  wilful  default  in  his  residence,  hereby  required, 
the  place  and  office  of  such  Master  or  professor  shall 
become,  ipso  facto^  vacant.  This  regulation,  as  to  the 
residence  of  the  Master  or  Vice-Master,  shall  not  be  in 
force  until  the  necessary  buildings  of  the  said  college 
shall  be  erected,  and  the  number  of  Fellows  completed 
according  to  the  Charter." 


Case. 
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Statute  4.  "  Of  the  Professors"  (among  other  things)        1837. 

declares  that  "  no  Master  of  the  college  shall  be  eligible     ^^^'^^'^ 

®  °  Downing 

to  a  professorship ;  and  if  either  professor  shall  ever  be      Collegk 
elected  to  the  other  professorship,  he  shall,  ipsofadOj 
vacate  his  former  professorship." 

"  And  whereas  it  is  provided  by  the  charter  that  the 
professors  shall  read  such  lectures  or  courses  of  lectures^ 
in  their  several  departments,  as  the  electors  to  the  pro- 
fessorships for  the  time  being,  or  the  major  part  of 
them,  shall  from  time  to  time  order,  direct,  and  ap- 
point; now  it  is  hereby  ordered,  until  further  regu- 
lation in  that  behalf,  with  the  consent  and  by  the  au- 
thority of  the  said  electors,  attested  by  their  signatures 
annexed  to  these  statutes,  that  each  of  the  professors 
shall,  after  the  commencement  of  any  payments  in  re- 
spect of  their  salaries  in  every  year,  read  one  course 
of  twenty-four  lectures  at  the  least,  of  one  hour  each  in 
length,  on  twenty-four  diiferent  days  in  Lent^  Easter^  or 
Michaelmas  terms,  in  the  faculty  of  which  he  is  a  pro- 
fessor, on  the  usual  terms  on  which  public  lectures  are 
given  in  the  university,  and  in  addition  to  any  lectures 
which  he  may  be  obliged  to  give  in  respect  of  any  other 
appointment  in  the  university.  And  in  case  any  pro- 
fessor shall  wilfully  make  default  in  any  one  year  (with- 
out unavoidable  impediment,  whereof  the  proof  shall  be 
on  himself)  he  shall  forfeit,  for  the  first  omission,  one 
half  of  the  stipend  of  bis  professorship,  for  the  second, 
two  thirds  of  the  same  stipend,  and  for  the  third,  shall 
be  liable,  on  complaint  made  by  any  member  of  the 
college  to  the  electors  aforesaid,  to  be  deprived  of  his 
place  and  office,  and  shall  not  be  competent  to  be  elected 
into  the  same,  or  the  other  professorship  at  any  future 
time.  The  professorships  shall  also  be  vacated  by 
election  to  the  mastership  or  to  a  fellowship." 

X  X  1^  •'  Each 
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18S7.  "  Each  of  the  professors  shall,'  after   the   erection 

^^^^"^  of  the  necessary  buildings,  and  the  completion  of  the 
College  number  of  fellows  according  to  the  Charter  (whether 
^^  he  be  a  Vice-Master  or  not),  be  resident  in  college 
during  two  thirds  of  Michaelmas  term  or  Lenl  term, 
or  the  first  half  of  Easter  term  in  each  year,  as  shall  be 
required  by  the  Master,  over  and  above  such  residence 
as  may  be  necessary  for  reading  the  lectures  hereby 
appointed/' 

Statute  5.    "  Qf  the  Fellows^''  after   appointing  the 
time  for  the  election  of  the  fellows,  declares,  that  "  the 
candidates  shall  be  qualified  as  directed  by  the  Charter; 
but  no  person  shall  be  eligible  to  a  lay  fellowship  who 
,  is  above  the  age  of  twenty-four  years,  nor  to  a  clerical 

fellowship  who  is  above  the  age  of  thirty,  or  under  the 
age  of  twenty-three.  Each  candidate,  before  be  is  ad- 
mitted to  be  examined,  shall  produce  a  certificate  of  hb 
degree,  as  required  by  the  Charter,  and  a  testimonial  of 
his  good  moral  character,  signed  by  the  Master  or  tutor 
of  his  college,  and  shall  specify  whether  he  is  a  candidate 
for  a  lay  or  clerical  fellowship,  and  shall  make  a  declar- 
ation in  writing  that  he  is  a  member  of  the  Church  of 
England,  As  in  the  election  of  scholars,  so  in  that  of  fel- 
lows, among  candidates  qualified  according  to  the  Charter 
and  these  Statutes,  no  preference  shall  be  given  in  respect 
of  their  college,  place  of  birth,  or  education,  but  the  elec- 
tion shall  be  entirely  decided  by  the  examination.  And 
in  order  further  to  secure  the  freedom  and  impartiality 
of  elections,  it  is  hereby  declared,  that  there  shall  at  no 
time  be  eight  fellows  of  this  college  born  in  the  same 
county,  and  that  any  election  contrary  to  this  provision 
shall  be  null  and  void.  The  electors  shall  be  such  as 
are  directed  by  the  Charter,  provided  that  no  elector 
shall  he  entitled  to  vote  who  has  not  been  present  at, 
and  taken  p;irt  in  the  examination.  Notice  of  the  elec- 
tion 


Case. 
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lion  and  days  of  examination,  together  with  the  sped-  1837. 

fication  of  the  fellowships  vacant,  whether  clerical  or  lay,  ^^^^^ 

shall  be  given  in  the  same  manner  as  is  directed  in  the  College 
Statute  respecting  scholarships." 

After  some  further  directions  with  respect  to  the 
election  and  admission  of  fellows,  the  Statute  contains 
this  clause  —  "  The  examination  shall  be  on  all  subjects 
of  academical  learning,  without  preference  to  any  branch 
of  science  or  literature  above  others  studied  in  the  uni- 
versity at  the  time."  The  Statute  then  declares  that, 
^<  the  regulations  contained  in  these  Statutes  respecting 
the  election  of  fellows,  and  the  period  of  commence* 
ment  and  determination  of  their  fellowships,  shall  not 
be  in  force  till  after  the  erection  of  the  necessary  build- 
ings, and  the  nomination  of  the  remaining  thirteen 
fellows,  according  to  the  Charter ;  but  after  that  time 
the  regulations  contained  in  these  statutes,  with  respect 
to  the  determination  of  fellowships,  shall  apply  to  the 
fellows  then  or  before  that  time  elected  or  nominated, 
as  well  as  to  those  fellows  who  shall  be  elected  in  all 
future  times.'' 

It  then  proceeds  to  make  certain  regulations  con- 
cerning the  clerical  fellowships,  with  reference  to  the 
time  when  the  holders  of  such  fellowships  shall  take 
orders ;  and  it  declares,  that  ^^  every  person  elected  to  a 
clerical  fellowship  shall  immediately  enter  his  name, 
and  specify  that  he  is  a  clerical  fellow,  in  a  book  to  be 
kept  for  that  purpose."  After  some  further  provisions 
respecting  lay  fellowships,  the  statute  proceeds  in  these 
words :  —  "  And  whereas  the  appointments  of  the  cleri- 
cal fellows  may  continue  for  life,  and,  from  the  nature 
of  their  sacred  profession,  they  are  not  only  enabled  to 
pursue  their  studies  and  exercise  their  functions  within 
the  university,  but  are  also  well  qualified  thereby  to 

X  X  4  execute 
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1837.        execute  several  of  the  offices  in  the  college,  and  to 

^tT"^"^^     superintend  the  education  of  the  under&raduates,  it  is 
Downing  ,  ,  , 

College  therefore  ordained  that  such  clerical  fellows  shall  reside 
^**^'  in  the  college  two  thirds  of  Michaelmcu  and  Lent  terms, 
and  the  first  half  of  Easter  term ;  and  that  in  case  of 
wilful  default  therein,  they  shall  forfeit  one  half  of  the 
yearly  stipend  of  their  fellowships.  And  whereas  the 
lay  fellowships  are  only  designed  as  a  temporary  assist- 
ance to  those  who  are  in  the  active  pursuit  of  the  pro- 
fessions of  law  and  physic,  which  professions  in  general 
confine  the  attention  and  fix  the  residence  of  their  mem- 
bers at  a  distance  from  the  university,  it  is  ordained 
that  no  residence  in  the  college  whatever  shall  be  re- 
quired of  such  fellows,  in  I'espect  of  their  fellowships." 

The  Statute  also  declares,  that  ^^  the  fellowships,  whe- 
ther clerical  or  lay,  shall  be  vacated  by  the  possession 
of  permanent  annual  income,  of  any  description,  to  the 
amount  of  four  times  the  annual  value  of  the  stipend 
for  the  time  being." 

Statute  6.  "  Of  the  ChaplainSy^  (among  other  things) 
directs  that  the  chaplains  shall  be  two,  and  shall  be 
nominated  by  the  master,  who  is  directed  to  give  a 
preference  to  a  fellow  of  the  college,  if  qualified  for  the 
office ;  and  that  ^'  they  shall  receive  for  their  services  as 
chaplains  the  annual  stipend  of  50/.  each,  or  one  half  of 
a  fellowship." 

Statute  7.  "  Of  the  Dean,''  and  Statute  8.  "  (^  <fe 
Bursar^'  regulate  the  appointment  and  prescribe  the 
duties  of  those  officers  respectively. 

Statvte  9.  «  Of  the  Tutor,''  provides  for  the  ap- 
pointment of  a  tutor,  to  be  nominated  by  the  Master, 
and  directs,  among  other  things,  that  he  *^  shall  reside 

during 
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during  his  continuance  in  office,  for  the  same  time  that        1837* 
IS  required  for  the  clerical  fellows,  and  under  the  same     jJqwning 

penalties."  College 

Case. 

StattUe  10.  "  Q/*  the  Librarian^^  provides  for  the 
appointment,  and  prescribes  the  duties  of  that  officer. 

Statute  11.  ^^  Of  the  Steward^'*  after  directing  the 
annual  appointment  of  a  steward  by  the  Master,  from 
among  the  professors  and  fellows,  and  prescribing  his 
duties,  declares  that  *^  it  shall  be  lawful  at  all  times  for 
the  Master  himself  to  hold  either  of  the  offices  of  bursar, 
tutor,  or  librarian ;  but  that  he  shall  neither  hold  two  of 
the  said  offices  of  bursar,  tutor,  and  librarian,  nor  shall 
he  hold  any  other  of  the  offices  in  the  college,  while 
there  is  any  other  person  qualified  according  to  the  sta- 
tutes to  hold  such  office.  And  it  is  furtlier  declared, 
that  no  one  person  shall,  while  there  is  another  so 
qualified  and  willing,  hold  the  offices  of  dean  and  chap- 
lain, or  the  offices  of  bursar  and  steward  united,  or  any 
more  than  two  of  the  above  offices  of  chaplain,  dean, 
bursar,  tutor,  librarian,  and  steward."  The  Statute 
concludes  with  a  proviso  ^'  that  no  person  shall  be  ap- 
pointed  to  any  of  the  above  offices,  until  from  the  state 
of  the  college  there  shall  be  occasion  for  his  service.'' 

Statute  12.  "Of  Divine  Service,**  after  making  pro- 
vision for  the  performance  of  divine  service,  declares 
that  *^  this  statute  shall  not  be  in  force  until  the  erection 

» 

of  the  necessary  buildings  for  the  college,  and  tlie  com- 
pletion of  the  number  of  fellows." 

Statute  13.  "Of  the  lievenueSf'*  contains  a  variety  of 
regulations  respecting  the  management  of  the  college 
property  and  revenues ;  and,  among  other  things,  it 
directs  that    "  the  college  seal  shall  be  kept   by  the 

Master 
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18S7.        Master  under  two  different  keys,  one  of  which  shall  be 

^*^"V*^^     in  his  custody,  and  the  other  in  the  custody  of  the 
Downing 
College       bursar." 


Case. 


StattUe  I4f.  "  Q/"  Benefices^'^  after  directing  that  when 
any  ecclesiastical  benefice  in  the  gift  of  the  coll^ 
shall  become  vacant,  the  Master  shall,  in  the  manner 
therein  specified,  give  notice  of  such  vacancy,  and  of 
the  day  on  which  the  college  will  present  to  the  bene- 
fice, continues  as  follows ;  —  "  On  that  day  the  Master, 
professors,  and  fellows,  present  in  college^  or  the  major 
part  of  them,  shall  meet  together  for  that  purpose,  and 
shall  present  the  senior  member  of  the  college,  then  in 
holy  orders,  who  will  accept  the  same ;  and  in  case  no 
member  of  the  college  is  willing  to  accept  such  benefice, 
then  it  shall  be  presented  to  some  person  in  holy  ordersi 
who  has  formerly  been  member  of  the  college,  and  who 
had  not,  at  the  time  of  the  vacancy,  any  benefice  of  double 
the  actual  value  of  a  fellowship,  such  last-mentioned 
persons  having  preference  according  to  the  date  of  their 
admission  into  the  college.  And  it  is  hereby  deckred, 
that  every  person  to  whom  a  presentation  is  made  shall 
within  one  month  after  the  day  on  which  he  receives 
notice  thereof,  signify  to  the  senior  member  resident  in 
college,  his  acceptance  or  refusal  of  the  same ;  and  that 
acceptance  of  a  presentation  shall  be  considered  as 
coming  into  immediate  possession  of  ecclesiastical  pre- 
ferment, for  the  purpose  of  vacating  a  fellowship  or 
scholarship." 

Statute  15.  '^  Of  Admission^**  regulates  the  admis- 
sion of  pupils,  whether  fellow  commoners,  pensioners, 
or  sizars,  to  the  college,  and  requires,  among  other 
things,  that  "every  pupil  present  in  the  university  at 
the  time  of  his  admission  shall  be  examined  in  the  Greek 
and  Latin  languages  and  other  learning  which  may  be 

necesisary 


Case. 
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i;€cessary  to  enable  him  to  proceed  with  the  studies  of  1837. 

the  college,  by  the  Master,  tutor,  and  dean ;  and  such  "J^*^*^"^^ 

only  shall  be  admitted  as  are  considered  by  all  of  them  College 
to  be  sufficiently  qualified  in  such  learning." 

Statute  \6.  ''  Of  Residence,''  Statute  17.  '' Of  Boom,'' 
Statute  18,  *' Of  Commonsj"  and  Statute  19-  ''Of  the 
College  Servants^*  contain  regulations  respecting  the 
subjects  mentioned  in  their  respective  titles.  The  Statute 
"  Of  Commons^'  concludes  in  these  words,  " This  sta- 
tute shall  not  take  place  until  sufficient  buildings  shall 
have  been  completed  for  the  residence  of  the  present 
members." 

The  petition,  after  stating  the  substance  of  the  royal 
Charter,  and  the  most  material  provisions  in  the  college 
statutes,  went  on  to  allege  that  by  the  Scheme  referred 
to  in  the  Charter,  and  which  is  now  preserved  among 
the  records  of  the  college,  it  Ls  (among  other  things) 
proposed  to  be  provided  ''  that  two  of  the  fellows  shall 
be  in  holy  orders,  for  the  purpose  of  performing  divine 
service,  and  that  all  the  other  fellows  shall  be  laymen ; 
a  principal  object  of  the  foundation  being  to  supply 
whatever  is  defective  in  other  establishments,  in  which 
abundant  provision  is  made  for  the  clergy,  but  they 
contain  a  very  small  number  of  lay  fellowships ;  and 
because  the  college  will  be  possessed  of  scarcely  any 
ecclesiastical  patronage,  to  make  a  provision  for  such 
fellows  as  should  choose  to  enter  into  holy  orders ; 
and  that  when  either  of  the  two  clerical  fellows  shall 
vacate  his  fellowship,  another  person,  who  shall  have 
taken  the  degree  of  Bachelor  of  Arts,  shall  be  elected 
into  his  place  from  any  college  in  the  university,  pro- 
vided the  person  so  elected  be  in  holy  orders  at  the 
time  of  his  election,  or  if  he  shall  be  then  a  layman, 
shall  enter  into  holy  orders  within   six   months  after 

his 
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1837.        his  election,  in  default  of  which  bis  fellowship  shall  be 
declared  vacant." 


Downing 

College 

Case. 


The  petition  then  stated  that  William  Meekj  one  of  the 
original  lay-fellows  of  the  college,  having  vacated  his  fel- 
lowship, by  marriage,  in  the  month  of  December  1807, 
Charles  Skinner  Matthews  was,  after  due  notice  that  a  Iny 
fellowship  bad  become  vacant,  and  a  subsequent  ex- 
amination in  Aprily  elected  into  the  fellowship  so  vacant, 
and  thereupon  subscribed  himself  in  the  college  books, 
which  contained  the  entry  of  his  election,  as  a  fellow  in 
the  law  line.  That  tj^e  fellowship  of  William  Frere  be- 
came vacant  by  marriage  in  the  year  1810,  and  there- 
upon, after  a  like  notice  and  examination,  ComwaUis 
Hewett  was  elected  into  such  lay  fellowship  in  Octcher 
1810,  and  subscribed  himself  in  like  manner  as  a  fellow 
in  the  medical  line.  That  in  the  year  1811,  the  fellow- 
ship of  Charles  S,  Matt/iews  having  become  vacant  by 
his  death,  Thomas  Cadogan  WilleltSy  after  similar  notice 
and  examination,  was  elected  into  the  vacant  fellowship, 
and  subscribed  his  name  as  a  fellow  in  the  law  line. 
That  the  fellowship  of  John  Lais  having  become  vacant 
by  lapse  of  time,  Robert  Monsey  Rolfe  was,  in  October 
1812,  after  the  like  notice  and  examination,  elected  a 
lay  fellow,  and  subscribcfd  himself  in  the  college  books 
as  a  fellow  in  the  law  line.  That  Francis  Annesley^  the 
first  Master  of  the  college,  died  in  the  year  1812,  and  that 
William  FrereySerjeani  at  law,  was  thereupon  appointed  to 
the  mastership.  That  in  the  year  1814,  Cornwallis  Hessctt 
was  appointed  to  the  medical  professorship,  vacant  by 
the  death  of  Busick  Harwood ;  and  that  after  the  like 
notice  and  examination,  Samuel  Grove  Price  was  elected 
into  the  lay  fellowship  vacant  by  the  promotion  of  Com- 
wallis  Hewettj  and  subscribed  himself  in  the  college 
books  as  a  fellow  in  the  law  line.  That  in  May  1823, 
Thomas  Starkic  was  appointed  to  the  law  professorship 

vacant 
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vacant  by  the  death  of  Edward  Christian.   That  the  fel-        1887. 

lowship  of  Thomas  C.  Willeiis  havinff  become  vacant  in      TlT"^^'^"^' 

*^  Downing 

the  same  year  by  resignation,  it  was  agreed  by  the  mem-       College 
bers  of  the  college  that,  upon  such  vacancy,  they  should  ^^^' 

proceed  to  elect  a  clerical  fellow ;  and  accordingly,  the 
Rev.  Richard  Dawes,  chaplain,  was,  on  the  2d  of  July 
1828,  elected  a  clerical  fellow,  and  subscribed  his  name 
as  such  in  the  college  books.  That  Robert  M,  Rolfe 
having  resigned  his  fellowship  in  May  1 824,  it  was  agreed 
at  a  meeting  of  the  resident  members  of  the  college,  that 
it  was  expedient  to  elect  a  clerical  fellow ;  and  accord- 
ingly, Thomas  Worsley,  B.  A.  of  Trinity  college,  was,  on 
the  8th  o(May  1824,  elected  a  clerical  fellow,  and  there- 
upon subscribed  his  name  as  such  in  the  college  books. 

The  petition  further  stated  that  the  election,  as  well 
of  Thomas  Worsley,  as  oi  Richard  Dawes,  was  made  with- 
out any  notice  of  vacancy  and  without  any  previous  ex- 
amination. That  on  the  8th  of  May  1824,  Worsley  was 
upwards  of  twenty-four  years  of  age,  and  that  within 
four  months  afterwards  he  entered  into  holy  orders. 
That  on  the  25th  of  May  1836,  William  Frere,  the  then 
Master  of  the  college,  died,  and  that  on  the  2Sd  of  June 
following  the  Rev.  Thomas  Worsley,  who  had  been  so 
elected  a  clerical  fellow  in  the  room  of  Robert  M.  Rolfe, 
was  chosen  his  successor  by  a  majority  of  the  electors 
appointed  by  the  Charter  for  that  pui*pose ;  although  at 
the  time  CornwaUis  Hewett,  Thomas  Starkie,  Robert  M. 
Rolfe,  Samuel  G.  Price,  and  the  petitioner,  were  laymen 
eligible  to  the  office. 

The  petition  then,  after  stating  that  the  buildings 
for  the  college,  directed  by  the  Charter  to  be  erected, 
had  not  as  yet  been  completed,  but  that  a  fund  for 
that  purpose  had  been  set  apart  under  the  direction  of 
the  Court  of  Chancery,  submitted  and  insisted  that  it 

was 
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1837.        was  contrary  to  the  provisions  of  the  charter  thatsny 

^;^"V"^^     clerical  fellows  should  be  elected,  until  after  the  build-p 

College       iiigs  necessary  for  the  college  should  have  been  erected; 

^®*®*  and  that  the  nomination  of  the  first  clerical  fellow  was 
by  the  Charter  reserved  to  the  Crown,  to  be  exercised 
when  the  buildings  should  be  completed.  It  also  sub- 
mitted that,  according  to  the  provisions  of  the  Charter, 
no  vacancy  in  a  fellowship,  created  and  constituted  as  a 
lay  fellowship,  could  be  duly  filled  up  by  a  clerical  fel- 
low ;  but  that,  according  to  the  Charter,  a  vacancy  in  a 
lay  fellowship  ought  to  be  filled  up  by  a  layman ;  and 
further,  that  under  the  provisions  of  the  Charter,  a  clerical 
fellow  was  not,  under  any  circumstances,  eligible  to  the 
office  of  Master.  Upon  theise  grounds  the  petitioner 
submitted  that  the  election  of  the  Rev.  Thomas  fVon- 
tey  tohe  Master  of  the  college  was  void. 

The  petition  prayed  that  his  Majesty,  as  Visitor, 
would  make  a  declaration  accordingly ;  and  would  direct 
the,  electors  to  proceed  to  make  choice  of  some  other 
person  to  be  the  Master,  from  amongst  the  proiessors 
and  lay  fellows,  qualified  to  be  Master  according  to  the 
provisions  of  the  Charter;  or  if,  under  the  circum- 
stances, the  nomination  to  the  mastership  devolved 
on  the  Crown,  then  that  his  Majesty  would  forthwith 
nominate  to  the  office. 

The  matter  was  referred,  in  the  usual  course,  to  the 
Lord  Chancellor,  who  was  assisted,  on  the  hearing  of 
the  petition,  by  the  Master  of  the  Rolls  and  the  Vice- 
Chancellor. 

The  Attoniey-Generaly  Mr.  Pemberlon^  Mr.  Knighi^ 
Mr.  Loftus  Lcwndes,  and  Mr.  Romilly^  in  support  o\ 
tlie  petition. 

The 
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The  Solid for-^Generalj  Sir  W.  W.  Follett,  and  Mr.        1837. 

Jacob,  contra*  ^•^'V*^ 

Downing 

College 
The  case  made  on  behalf  of  the  petitioner  resolved         C^^e, 

itself  chiefly  into  two  points ;  first  that  Mr.  Worsley  was 

ineligible,  and  ought  not  to  have  been  appointed  to  the 

office  of  Master,  by  reason  of  his  being  in  holy  orders : 

and  secondly,  that  Mr.  Worsley  had  never  been  de-jure 

a  fellow  of  the  college,  and  upon  that  ground  also  was 

not  a  person  qualified  to  be  appointed  Master. 

Upon  the  first  point  it  was  insisted  that  the  whole 
scope  and  tenor  of  the  Charter,  Scheme,  and  Statutes 
distinctly  recognized  the  office  of  Master  as  a  lay,  and 
not  as  a  clerical,  appointment ;  and  that,  upon  the  fair 
and  reasonable  construction  of  those  instruments,  the 
election  of  a  Master  who  was  a  clergyman,  was,  by  a  ne- 
cessary implication,  excluded,  under  any  circumstances ; 
or  was,  at  any  rate,  excluded,  so  long  as  the  build- 
ings remained  incomplete.  Upon  the  second  point  it 
was  contended  that,  inasmuch  as  the  first  nomination  of 
the  whole  sixteen  fellows,  clerical  as  well  as  lay,  of 
whom  the  establishment,  when  completed,  was  to  con- 
sist, was  expressly  vested  in  the  Crown,  and  the  first 
three  fellows  nominated  by  the  Crown  were  lay  fellows, 
it  was  not  competent  to  the  college,  when  vacancies  oc- 
curred, and  it  was  in  fact  a  fraud  upon  the  rights  of  the 
Crown,  to  alter  the  original  character  of  those  fellow- 
ships; by  substituting  a  new  description  of  fellows, 
having  totally  distinct  rights  and  duties,  and  a  more 
valuable  and  permanent  interest  in  their  offices,  in  the 
place  of  the  fellows,  whom,  having  regard  to  the  then 
state  and  exigencies  of  the  college,  the  Crown  had 
thought  proper  to  appoint  And  it  was  further  sub- 
mitted that,  at  all  events,  the  coUefrp  were  not  entitled  to 

take 
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1837*        take  such  a  course,  or  to  proceed  to  the  election  of  any 
*      '  clerical  fellows  until  the  collece  buildinc^s  should  have 

DOWNINQ  °  ° 

College      been  finished. 
Case. 

The  argument,  as  well  in  support  of  these  several  pro- 
positions, as  in  opposition  to  them,  consbted  principally 
of  a  minute  and  critical  commentary  on  the  effect  of  tbe 
different  clauses  and  provisions  contained  in  the  Char- 
ter and  Statutes  of  the  college. 

For  the  petition.  The  King  v.  Stokes  (a)  was  relied 
upon  to  shew  that  the  original  defect  of  title  in  Mr. 
Worsley  to  a  fellowship  was  not  cured  by  the  period 
during  which  it  had  been  subsequently  permitted  to 
remain  unchallenged,  so  as  to  render  him  eventually 
eligible,  as  a  good  fellow,  to  the  office  of  Master. 

Upon  the  effect  of  lapse  of  time  in  curing  the  supposed 
defect  in  Mr.  Worsley's  title  as  fellow,  and  in  indacing 
courts  of  justice  and  Visitors  to  abstain  from  exerdsioga 
discretionary  jurisdiction  in  such  a  manner  as  would 
disturb  a  state  of  things  which  had  been  long  acquiesced 
in,  the  following  authorities  were  cited,  on  behalf  of  the 
respondent ;  —  Comyni  Digest  (6),  The  King  v.  Dickin(c\ 
The  King  v.  Peacock  (d).  The  King  v.  Clarke  (e\  Tke 
King  v.  Trevenen  (g).  The  King  v.  Benney  (A),  The  King 
v.  Parkyn  (/),  The  Attorney-General  v.  Hartley  (i),  A 
the  Matter  ofQueerCs  College  Cambridge.  {I) 


The 


(«)  2  Jlf.  4-  SeL  71.  ig)  9.B.i  Aid.  359. 

lb)  Franchise,  (F.  10.)  (A)  1  B,  ^  Adol.  6S4. 

ic)  4T.  R,  282.  (i)  1  B,  4r  AdoL  690. 

(d)  4  T.  B.  684.  (Ar)  2  Jac.^^  W.  355. 

{<?)  1  Ea$t,  58.  (/)  5  Buu.  64. 
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The  Vice-Chancellor.  1837. 

It  appears,  from  the  recital  of  the  will  of  the  founder,  Downing 
Sir  George  Dawning^  in  the  commen9ement  of  the  Char-  ^cwe^^ 
ter,  that  his  intention  was  that  his  trustees  should  pur-  Aug,\\, 
chase  the  inheritance  of  some  piece  of  ground  within 
the  town  of  Cambridgej  proper  and  convenient  for  the 
erecting  and  building  a  college,  and  thereon  should 
erect  and  build  all  such  houses,  edifices,  and  buildings 
as  should  be  fit  and  requisite  for  that  purpose;  which 
college  should  be  called  by  the  name  of  Downing  Col- 
lege^ and  that  a  Charter  royal  should  be  sued  for  and 
obtained,  for  the  founding  such  college,  and  incor- 
porating a  body  corporate,  by  that  name,  in  and  within 
the  University  of  Cambridge^  which  college  should  con- 
sist of  such  head  or  governor,  and  of  such  fellows, 
scholars,  members,  and  other  persons  for  the  time 
being,  and  should  be  maintained,  governed,  and  ordered 
by  such  laws,  rules,  and  orders,  and  in  such  manner, 
and  wherein  should  be  professed  and  taught  such  useful 
learning,  as  his  trustees,  by  and  with  the  consent  and 
approbation  of  the  Archbishops  of  Canterbury  and  York^ 
and  the  Masters  of  St.  John^s  College  and  Clare  Hall,  in 
being  at  the  time  of  founding  the  said  college,  should 
direct,  prescribe,  and  appoint 

It  is  observable  that  the  founder's  will  gives  no  direc* 
lion  who  should  be  head  or  governor  of  the  college,  or 
how  he  should  be  chosen  or  appointed ;  or  who  should 
be  fellows,  or  what  useful  learning  should  be  taught  in 
the  new  college.  Every  direction  upon  these  points 
was,  by  the  express  words  of  the  will,  to  be  given  by 
the  trustees,  with  the  consent  and  approbation  of  the 
two  Archbishops  and  the  Masters  of  St.  John^s  and 
Clare^  and  was,  by  implication,  especially  to  be  given 
with  the  consent  of  the  King,  without  whose  consent  no 
charter  could  be  obtained. 

Vol.  II.  Y  y  The 
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1837.  The  general  nature  of  the  college  and  its  constitution 

^!^"^^^'*^     must  therefore  be  determined,  not  by  the  founder's  will 

Downing       ,  "^  .  . 

CoLLBOB  itself,  but  by  what  arose  out  of  the  founder's  will.  Sir 
^^^^'  George  Dawning  died  in  the  year  1749.  After  hb  death 
a  suit  was  commenced  in  the  High  Court  of  Chancery; 
and  a  decree  was  pronounced,  establishing  the  will,  and 
directing  the  trusts  of  it  to  be  carried  into  execution, 
in  case  his  Majesty  should  be  pleased  to  grant  his  royal 
Charter,  and  his  royal  licence  to  the  collie,  to  take  in 
mortmain  the  tenements  devised ;  and  the  heirs  at  law, 
who  seem  to  have  been  substituted  for  the  trustees,  were 
to  be  at  liberty  to  apply  to  his  Majesty  for  that  purpose. 
In  pursuance  of  the  decree,  certain  lands  were  purchased 
as  a  site  for  the  college,  and  were  conveyed  to  the  heirs 
at  law  of  the  testator.  The  heirs  at  law  prepared  and 
submitted  to  the  two  Archbishops  and  the  Masters  of  S^. 
.  John^s  College  and  Clare  Hallj  a  Scheme  for  the  found- 
ation of  the  college,  which  Scheme  was  approved  of  by 
the  Lord  Chancellor ;  and  then  his  Majesty  George  the 
Third  granted  a  Charter,  dated  the  22d  day  of  Sep- 
tember^ in  the  fortieth  year  of  his  reign. 

The  Charter  directed  that  the  college  should  be  re- 
gulated and  governed  according  to  Statutes  to  be  made 
and  framed  by  the  heirs  at  law  of  Sir  George  Daxning, 
by  and  with  the  consent  and  approbation  of  the  two 
Archbishops  and  the  Masters  of  SL  John*s  College  and 
Clare  Hall.  And,  accordingly,  certain  Statutes  were 
made,  dated  the  23d  oi  July  1805;  and  the  questions 
upon  which  my  Lord  Chancellor  has  requested  that  I 
would  state  my  opinion,  can  only  be  solved  by  consider- 
ing the  Scheme,  the  Charter,  and  the  Statutes ;  for,  the 
college  is  in  a  state  so  imperfect,  and  the  time  which 
has  elapsed  since  its  first  institution  is  so  short,  that 
we  cannot  resort  to  usage  in  order  to  determine  those 
questions. 

By 


Case. 
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By  the  Charter  it  was  provided  that,  upon  the  intended        1 837. 

site  there  should  be  erected  one  perpetual  coUeire  for     ^^^^"^ 

*^     '  o  Downing 

Students  in  law,  physic,  and  other  useful  arts  and  learn-  College 
ing,  which  should  be  called  by  the  name  of  Domiing 
CoUegej  in  the  University  of  Cambridge;  and  should 
consist  of  one  Master,  two  professors,  that  is  to  say,  a 
professor  of  the  laws  of  England^  and  a  professor  of 
medicine,  and  sixteen  fellows,  two  of  whom  should  be 
in  holy  orders,  and  the  rest  should  be  laymen ;  and  of 
such  a  number  of  scholars  as  should  thereafter  be 
agreed  on  and  settled  by  the  Statutes  of  the  college. 

The  Charter  then  incorporated  the  master,  professors, 
fellows,  and  scholars,  and  gave  them  licence  to  hold  in 
mortmain,  and  made  the  college  part  of  the  University 
of  Cambridge. 

The  Charter  then  named  Francis  Annedeyi  Doctor  of 
Laws,  to  be  first  and  modern  Master;  Edward  Christian^ 
Esq.  M.  A.  and  Barrister  at  law,  to  be  first  Professor  of 
the  Laws  of  England;  and  Busick  Hartooodj  Doctor 
in  Physic,  to  be  the  first  Professor  of  Medicine  in  the 
college;  and  appointed  John  Lensj  Serjeant  at  law, 
William  Meek^  Barrister  at  law,  Masters  of  Arts,  and 
William  Frere^  Bachelor  of  Arts,  "  and  such  thirteen 
other  persons  to  be  qualified  in  manner  hereafler  pre- 
scribed respecting  the  election  of  the  future  fellows  of 
the  said  college,  as  we  shall,  after  the  necessary  build- 
ings for  the  said  college  shall  be  erected,  by  writing 
under  our  sign  manual  nominate  and  appoint  to  be  the 
first  and  modern  fellows  of  the  aforesaid  college."  It 
then  directed  and  declared  that  the  said  Annesley^, 
Christian^  Harwoody  Lensj  Meek^  and  Frere  should  im- 
mediately thenceforth  commence  and  be  Master,  pro- 
fessors, and  fellows  of  the  college,  in  order  to  constitute 
a  body  corporate  for  the  several  purposes  of  taking 

Y  y  2  possession 
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]  8S7.       possession  of  the  estates  devised  by,  and  to  be  purchased 

"^"N^^     pursuant  to,  the  will  of  Sir  George  Dooming^  and  of  ad- 

Downing 

College      ministering  the  revenues  thereof,  and  of  superintending 

^**®*  the  erection  of  the  necessary  buildings  of  the  coU^, 
and  for  the  other  necessary  purposes ;  and  that  the 
remaining  thirteen  fellows  of  the  college,  so  to  be  nomi- 
nated, should  not  be  nominated  or  commence  or  become 
fellows  of  the  college,  until  after  the  erection  of  the 
necessary  buildings  for  the  same. 

It  appears  to  me  that,  from  the  date  of  the  Charter, 
Damning  College  had  complete  existence,  as  a  corporate 
body,  for  ail  purposes  intended  to  be  accomplished  by  it, 
except  such  alone,  if  any,  as  could  not  be  accomplished 
without  having  the  remaining  thirteen  fellows  nominated 
and  actually  become  fellows.  ' 

The  Charter  then  directed,  in  the  very  words  of 
the  Scheme,  that  future  Masters  of  the  college  should  be 
chosen  from  amongst  those  who  should  have  been  pro- 
fessors or  fellows  of  the  college,  and  should  be  elected 
by  the  two  Archbishops  and  the  Masters  o(  Si.  John's  Col- 
lege and  Clare  Hall :  and  the  Sd  of  the  Statutes,  putting 
an  interpretation  upon  those  words,  provides  that  the 
professors  and  fellows  of  the  college,  for  the  time  beingi 
shall  be  eligible  to  the  mastership,  as  well  as  those  who 
have  formerly  been  professors  and  fellows.  This  in- 
terpretation seems  to  me  to  be  rather  superfluous  and 
unnecessary ;  but  it  is  not  unimportant  with  regard  to 
the  questions  brought  forward  by  Mr.  Powet's  petition, 
as  it  shews  the  anxiety  of  those  who  framed  the  statutes, 
to  leave  nothing  doubtful,  where  it  was  likely  that  a 
doubt  might  arise,  and  they  could  remove  the  doubt 

There  is  nothing  else  in  the  Scheme,  the  Charter,  or 
the  Statutes  to  point  out  the   persons  who  shall  be 
.  eligible  to  be  Master. 

The 
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The  Charter  then  directed,  "that  the  future  profes-        1837. 

sors  of  the  said  coUecre  shall  be  elected  by  the  Lord    ^7^^"^^^ 

°  "^  •  Downing 

Archbishop  of  Canterbury j    the   Lord   Archbishop  of      College 
York,  and  the  Masters  of  St.-  John's  College  and  Clare        ^*^* 
Hall^  and  of  the  said  intended  college  to  be  called 
Dononing  College^  for  the  time  being,  from  among  per- 
sons qualified  in  the  following  manner,  (that  is  to  say) 
the  Law  Professor  shall  be,  at  the  time  of  his  election,  a 
Doctor  of  Laws,  a  Master  of  Arts,  or  a  Bachelor  of  Laws 
in  one  of  our  two  universities  of  England^  of  ten  years 
standing  from  his  matriculation,  and  also  a  Barrister  at 
law;  and  the  Professor  of  Medicine  shall  be,  at  the  time 
of  his  election,  a  Master  of  Arts,  who  shall  have  been 
licensed  to  practise  physic  for  the  space  of  two  years,  or 
a  Doctor  or  Bachelor  of  Physic,  in  one  of  our  said  two 
univ^sities  of  Etiglandf  or  a  member  of  some  one  of  the 
Scotch  universities,  of  seven  years  standing,  and  twenty- 
five  years  of  age,  who  shall  have  attended  the  medical 
lectures  in  one  of  the  Scotch  universities  for  four  years." 
And  it  directed    "that  the  future  fellows  of  the  said 
college,  except  those  to  be  first  named  by  us  as  aforesaid, 
shall  be  elected  by  the  Master,  professors,  and  such  fel- 
lows of  the  said  college  as  shall  be  of  the  degree  of 
Master  of  Arts,  from  among  persons  who  shall  have 
taken  a  degree  in  Arts,  Physic,  or  Civil  Law  in  one 
of  our  said  two  universities  of  England  ;  provided  that 
the  person  to  be  elected  to  either  of  the  said  two  clerical 
fellowships  shall  have  taken  the  degree  of  Bachelor  of 
Arts,  and  shall  be  in  holy  orders  at  the  time  of  his 
election,  or  if  not  in  holy  orders  at  the  time  of  his 
election,  shall  enter  into  holy  orders  within  six  calendar 
months  after  his  election ;  and  if  he  shall  not  do  so, 
bis  fellowship  shall  become  and  be  vacant,  from  and 
after  the  expiration  of  such  term  of  six  calendar  months 
from  the  day  of  such  election." 

Y  y  9  This 
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1837-  This  clause^  upon  the  face  of  it,  applies  as  well  to 

Downing  elections  that  should  take  place  before  the  Crown  had 
Cor.LEOB  named  the  thirteen  fellows  to  be  first  named  by  the 
Crown,  as  to  those  that  should  take  place  after;  and, 
therefore,  does,  upon  the  face  of  it,  provide  for  the  deo 
tion  of  a  clerical  fellow,  when  the  Crown  has  not  named 
the  remaining  thirteen  fellows. 

The  Charter  then  directed  ^^  that  the  smd  Framii 
Annesleyj  Edward  Christian^  and  Busick  Harwood,  and 
such  other  persons  as  shall-  hereafter  be  elected  to  the 
said  respective  o£Sces  of  Master  and  Professors  of  the 
said  college,  shall  hold  and  be  continued  in  their  said 
offices  and  places  respectively  during  the  term  of  their  re- 
spective natural  lives,  or  during  so  long  time  as  they  shall 
well  and  faithfully  demean  themselves  therein  respect- 
ively ;  and  that  they  shall  be  removable  only  by  the  Lord 
Archbishop  of  Canterbwy,  the  Lord  Archbishop  of 
Yorkj  and  the  Masters  of  St.  JohtCs  College  and  Om 
Haiti  in  our  said  university,  for  the  time  being."  And  it 
directed,  <<  that  the  said  lay  fellowships  shall  be  held 
only  for  the  term  of  twelve  years  respectively;  and  shall, 
within  that  time,  be  vacated  by  those  who  are  in  the  hi«r 
line,  by  their  not  being  called  to  the  bar  within  e^t 
years  after  their  elections ;  and  by  those  who  are  in  the 
medical  line,  by  their  not  taking  the  d^ree  of  Doctor 
of  Physic  within  two  years  after  they  are  of  sufficient 
standing ;  likewise  by  marriage,  or  by  entrance  into  holy 
orders  at  any  time  within  the  first  six  years  after  their 
election;  or  by  election  into  any  of  the  superior  stations 
of  Master  or  professor  of  the  said  collie ;  or  by  possess- 
ing property  of  such  yearly  value  as  shall  be  specified 
in  the  Statutes." 

The  Statute  which  relates  to  the  election  of  fellows 
directs  that  "  the  candidates  shall  be  qualified  as  di- 
rected 
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reeled  by  the  Charter:  but  no  person  shall  be  eligible        1837* 
to  a  lay  fellowship,  who  is  above  the  age  of  twenty-four     ^TT^^^^^^"^ 
years;  nor  to  a  clerical  fellowship,  who  is  above  the  age       College 
of  thirty,  or  under  the  age  of  twenty-three."     "Notice         ^®'®' 
of  the  election  and  days  of  examination,  together  with 
the   specification   of  the   fellowships   vacant,    whether 
clerical  or  lay,  shall  be  given  in  the  same  manner  as  is 
directed  in  the  Statute  respecting  scholarships.'*     "  The 
regulations  contained  in  these  Statutes  respecting  the 
election  of  fellows,  and  the  period  of  commencement  and 
determination  of  their  fellowships,  shall  not  be  in  force 
till  after  the  erection  of  the  necessary  buildings,  and  the 
nomination  of  the  remaining  thirteen  fellows  according 
to  the  Charter." 

The  necessary  buildings  here  alluded  to  have  not  yet 
all  been  built :  some  only  of  them  have  been  built  The 
Crown  has  not  yet  named  any  of  the  remaining  thirteen 
fellows,  the  first  nomination  of  whom  was  reserved  to 
the  Crown :  but,  as  vacancies  arose  in  the  Mastership, 
professorships,  and  fellowships  first  appointed,  they  have 
been  supplied  by  election. 

On  the  8th  of  May  1824,  Mr.  Solicitor-General  (a), 
being  then  a  fellow,  resigned;  and  on  the  same  day  Mr. 
Thomas  Worsler/f  being  then  above  the  age  of  twenty- 
four  years,  was  chosen  as  a  clerical  fellow,  without  any 
advertisements  previously  given,  or  examination  pre- 
viously had,  and  entered  into  holy  orders  within  six 
months  after  his  election;  and  on  the  23d  of  June  1836, 
he  was  elected  Master  of  Downing  College;  and  the 
question  is  whether  he  was  duly  elected  Master. 

It  is  said  that  he  never  was  duly  elected  fellow,  be- 
cause he  was  elected  as  a  clerical  fellow ;  and  that  no 

clerical 

(a)  Sir  Robert  M.  Rol/e, 
Yy  4 


Case. 
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18 37.        clerical  fellow  could  be  duly  elected,  until  the  Crown 

^if"^^*^""^^     had  first  nominated  a  clerical  fellow.      Whether  that 
Downing 

College  proposition  be  true  or  not,  it  is  not  necessary  to  deter- 
mine in  the  present  case ;  for  Mr.  Worsleyy  at  the  time 
he  was  elected  fellow,  was  not  in  holy  orders,  and 
therefore  was  capable  of  being  elected  a  lay  fellow; 
and,  though  he  was  elected  for  the  purpose  of  becoming 
a  clerical  fellow,  the  purpose  could  not  vitiate  the  elec- 
tion; and,  though  it  may  be  true  that  by  subsequently 
taking  orders  he  vacated  the  fellowship,  yet,  until  be 
took  orders,  he  was  a  good  fellow,  and  in  that  nsspect, 
therefore,  eligible,  at  a  future  time,  to  be  Master.  It  is 
further  said  that  his  election,  as  a  fellow,  was  bad,  be- 
cause he  was  above  the  age  of  twenty-four,  and  becanse 
no  advertisements  were  given,  or  examination  had;  bnt, 
those  requisites  are  only  prescribed  by  the  5th  Statute, 
which  expressly  provides  that  the  regulations  in  it,  re- 
specting the  election  of  fellows,  shall  not  be  in  force  till 
after  the  erection  of  the  necessary  buildings,  and  the 
nomination  of  the  remaining  thirteen  fellows,  according 
to  the  Charter. 

It  is  said,  however,  that  no  person  in  holy  orders  oonld 
be  elected  Master;  and,  to  support  that  proposition, refer- 
ence has  been  made  to  various  parts  of  the  Scheme,  the 
Charter,  and  the  Statutes,  from  which  small  inferences, 
merely  conjectui*8l,  have  been  drawn,  that  Downing  Col- 
lege was  to  be  a  lay  college,  with  the  exception  of  the  two 
clerical  fellows,  and  that  the  Master  was  to  be  a  layman. 
It  is  not  necessary  to  examine  these  passages  and  the 
reasonings  upon  them,  in  detail,  because,  in  the  first 
place,  it  is  nowhere  expressly  said  that  a  person  in 
holy  orders  shall  not  be  eligible  to  be  Master ;  and  it  is 
an  inference,  at  least  as  strong  as  the  other  inferences, 
that,  if  it  had  been  the  intention  of  the  Crown  or  of  the 
framers  of  the  Statutes,  (who  in  many  respects  have  pro- 
vided 
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vided  for  very  minute  matters,)  that  a  man   in  holy        1837. 
orders  should  not  be  chosen  Master,  it  would  have     TT"^^^^^^ 

Downing 

been  so  expressed ;  but  not  a  word  to  that  effect  can  College 
be  found.  What,  however,  appears  to  me  to  be  abso- 
lutely  overwhelming  and  irresistible  upon  this  point  is 
this,  that  the  rules  respecting  the  professors  and  lay 
fellows  are  such  that  it  might  happen,  that,  though  they 
had  all  been  lay,  at  their  first  election,  they  might  at  a 
given  time  be  all  in  holy  orders.  The  professors  may 
take  orders  at  any  time,  or  be  in  orders  when  first 
appointed.  The  lay  fellows  may  take  orders  at  the  end 
of  six  years  from  their  election.  But  the  Charter,  as 
explained  by  the  Statutes,  is  imperative  that  the  Master 
shall  be  chosen  from  those  who  are,  or  have  been  pro- 
fessors or  fellows.  If  all  who  were,  or  had  been  pro- 
fessors or  fellows  were  in  orders,  one  of  them  must  be 
chosen.  It  is  vain,  therefore,  to  say  that  Mr.  Worsley 
was  ineligible  because  he  was  in  orders. 

The  opinion  which  I  humbly  tender  to  his  Lordship 
is,  that  Mr.  Worsley  has  been  duly  elected,  and  that 
the  petition  should  be  dismissed ;  but  that,  as  in  similar 
instances,  the  costs  of  all  parties  should  be  paid  out  of 
the  college  funds. 

The  Master  of  the  Rolls. 

Mr.  Worsley  was  elected  a  fellow,  and  called  a  clerical 
fellow,  of  Dawning  College^  in  May  1824,  and  he  was 
elected  Master  of  the  same  college  in  June  1836. 

The  petition  alleges  that  both  the  elections  were 
illegal;  that  by  the  Charter  and  Statutes  of  the  college, 
a  clerical  fellow  is  not  qualified  to  be  elected  Master ; 
and  even  if  a  clerical  fellow  might  be  elected  Master, 
yet  that  Mr.  Worsley  was  not  duly  elected  Master,  be- 
cause he  never  was,  dejiire^  a  fellow  of  the  college. 

1.  By 
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1S37.  1.  By  the  Charter  it  was  declared  (p.  11.  (a)],  that 

^^^^>^^^  the  college  should  consist  of  one  Master,  two  professors 
College  (one,  of  the  Laws  of  England^  and  the  other,  of  Physic), 
^^^'  and  sixteen  fellows,  two  of  whom  should  be  in  holy 
orders,  and  the  rest  laymen,  and  such  a  number  of 
scholars  as  should  be  settled  by  the  statutes.  One 
Master,  two  professors,  and  three  fellows  were  ap- 
pointed (p.  18.);  and  it  was  directed  that  the  future 
Masters  should  be  chosen  from  amongst  those  who 
should  have  been  professors  or  fellows  of  the  coU^ 
(pp.  19,  20.) 

By  the  Statutes  it  was  provided  that  the  professors 
and  fellows  of  the  college,  for  the  time  being,  should  be 
eligible  to  the  office  of  Master,  as  well  as  those  who 
had  formerly  been  professors  and  fellows. 

In  these  words,  describing  the  persons  who  are  eli- 
gible to  the  office  of  Master,  there  is  nothing  which  in 
any  way  indicates  that  clergymen  or  clerical  fellows  are 
to  be  excluded;  and  there  is  no  proviso  to  that  effect, 
either  in  the  Charter  or  Statutes :  but  it  is  ar£[ued  that 
from  the  general  scope  and  purpose  of  the  Charter  and 
Statutes,  and  from  various  particular  expressions  and 
omissions,  it  may  be  collected,  that  the  election  of  a 
Master  who  was  a  clergyman  or  had  been  a  clerical 
fellow,  was  never  contemplated;  and  that  the  effect  of 
the  documents,  upon  the  true  construction  of  them, 
amounts  to  a  proviso  that  a  clergyman  or  clerical  fellow 
shall  not  be  eligible  to  the  office  of  Master. 

On  looking  through  the  Charter  and  Statutes,  it  does 
not  appear  to  have  been  intended  positively  to  exclude 

clergymen 

(a)  The  references  are  to  the  pages  in  the  printed  copj  of  the 
Charter  and  Statutes. 
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clergymen  from  any  office.  Two  of  the  fellows  were  to  1837. 
be  clergymen,  the  rest  laymen :  they  are  distinguished  ^TT^'^^ 
by  the  names  of  clerical  and  lay  fellows.  The  pro-  College 
fessors  of  the  Laws  of  England  and  of  Medicine  were  to 
be  qualified  in  the  manner  pointed  out  (p.  20.) ;  and  the 
lay  fellows  were  to  vacate  their  fellowships  by  entering 
into  holy  orders  within  six  years  after  their  election ; 
but,  consistently  with  these  regulations,  it  would  seem 
that  the  Master,  professors,  and  lay  fellows  might  all 
of  them  enter  into  holy  orders,  without  vacating  their 
offices :  and  this  being  so,  it  seems  unreasonable  to  de- 
duce from  vague  and  uncertain  expressions,  and  from 
the  absence  of  particular  provisions,  any  such  conclu- 
sion as  that  which  is  contended  for  on  behalf  of  the 
[Petitioner,  viz.,  that  a  clergyman  or  clerical  fellow  was 
not  eligible  to  the  office  of  Master. 

The  expressions  in  the  Statutes  (p.  46.),  which  were 
variously  commented  upon,  appear  to  admit  of  a  simple 
explanation. 

The  professors  and  the  clerical  fellows  are  bound 
to  residence  (pp.  49,  55.) ;  and  the  clerical  fellows  are 
mentioned  as  the  persons  qualified  to  execute  several 
offices  in  the  college,  and  to  superintend  the  education 
of  the  undergraduates  (p.  55.).  In  this  state  of  things 
the  Statutes  say  (p.  46.),  that  the  Master  shall  be  resident 
during  two  thirds  of  Michaelmas  and  Lent  terms,  and 
the  first  half  of  Easter  term,  but  allow  an  exemption 
during  the  appointed  part  of  one  of  those  terms,  on  the 
condition  that  a  professor  or  a  lay  fellow  should,  during 
the  time  of  the  exemption,  hold  the  office  of  Vice- 
Master,  and  reside  instead  of  the  Master. 

Considering  the  intended  employment  of  the  clerical 
fellows,  the  offices  they  were  intended  to  fill,  and  their 

engagement 
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]  837.        engagement  in  tuition,  it  would  not  be  convenient  either 

i^^^^     to  withdraw  them  from  the  performance  of  their  proper 
Downing  *^  "^    "^ 

College  duties,  or  to  exempt  them  from  the  superintending  au- 
thority of  the  Master  or  his  substitute ;  and,  the  clerical 
fellows  being,  as  it  appears  to  me,  very  properly,  omitted 
for  that  reason,  the  only  persons  from  whom  the  Vice- 
Master  (to  act  for  the  Master  in  his  absence)  could  be 
chosen,  were  the  professors  and  the  lay  fellows. 

But  the  professors,  if  duly  qualified  in  their  respective 
branches,  and  the  lay  fellows,  if  of  more  than  six  years 
standing,  might  be  clergymen ;  and  I  cannot  from  this,  or 
any  other  part  of  the  Statutes,  infer  that  the  Master  was 
not  to  be  a  clergyman,  or  elected  from  clerical  fellows. 

2.  Upon  the  second  point,  that  Mr.  WorsUy  was 
never,  de  jurcj  a  fellow,  it  was  contended  that,  from  the 
commencement  of  the  foundation,  lay  fellowships  and 
clerical  fellowships  were  to  be  considered  as  entirely 
distinct  offices  or  benefices ;  and  that,  as  the  three  first 
fellows  appointed  by  the  Charter  were  laymen,  the  fel- 
lowships which  they  held  ought  to  be  considered  as 
indelibly  stamped  with  the  character  of  lay  fellowships) 
and  could  not,  upon  vacancies,  be  filled  up  by  any  but 
laymen. 

It  mrst  be  admitted  that  a  substantial  difference 
was  intended  to  be  ultimately  established  between  the 
clerical  and  the  lay  fellows. 

In  contemplation  of  the  college  being  full,  the  Cha^ 
ter  and  Statutes  provided  that  two  of  the  sixteen  fellows 
should  be  clergymen  or  clerical  fellows,  announced  to 
be  such  from  the  time  of  their  election :  they  were  to 
be  resident ;  they  might  continue  fellows  for  life ;  and 
they  were  relied  on  to  execute  the  duties  of  certain 

office 
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offices,  and  to  superintend  the  education  of  the  under-        18S7. 
graduates.    The  other  fellows  were  to  be  lay  fellows,  an-     ^I^^^^'^*'^ 

°  .  Downing 

nounced  to  be  such  from  the  time  of  their  election :  they      Cot.lege 
were  not  tied  to  residence ;  they  were  to  hold  their  fel- 
lowships only  for  twelve  years,  and  were  not  relied  on 
to  execute  the  duties  of  the  college  offices. 

If  all  the  fellowships  were  full,  if  there  were  two  clerical 
fellows,  and  fourteen  lay  fellows,  and  a  vacancy  should 
then  happen,  it  must  be  filled  up  by  a  fellow  of  the 
same  character  with  him  who  made  the  vacancy,  whether 
clerical  or  lay ;  but  the  question  in  this  case  has  refer- 
ence to  the  intermediate  time,  between  the  first  found- 
ation, evidenced  by  the  Charter  and  Statutes,  and  the 
intended  completion  of  the  college  by  the  appointment 
of  all  the  fellows* 

It  is  scarcely  doubted  but  that  the  corporation,  con- 
stituted by  the  Charter,  had  a  power  of  continuing  itself 
by  the  election  of  new  fellows,  upon  vacancies;  and  the 
question  is,  whether  such  new  fellows,  to  the  extent 
limited  by  the  Charter,  might  not  be  clerical.  And  I 
can  find  no  sufficient  reason  for  thinking  they  might 
not,  or  that  the  fellowships  filled  up  by  the  Charter  were 
indelibly  stamped  with  the  character  of  lay  fellowships. 

The  expressions,  "  clerical  fellowships,''  and  "  lay 
fellowships,"  are  first  used  in  pages  21.  and  23.  of  the 
Charter,  and  there  plainly  refer  to  the  passage  in  page 
11.,  which  speaks  of  the  fellowships  to  be  held  by  fellows 
who  are  in  holy  orders,  or  laymen,  respectively.  There 
are  other  subsequent  passages  both  in  the  Charter  and  in 
the  Statutes,  on  which  the  conclusion  as  to  the  distinct 
characters  of  the  clerical  and  lay  fellowships  is  foun- 
ded. But  the  Charter  does  not  give  any  distinct  cha- 
racter to  the  fellows  thereby  appointed,  or  give  any 
specific  directions  as  to  the  mode  in  which  vacancies  in 

those 
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1837.  those  particular  fellowships  are  to  be  filled  up.  The 
^"^^y^^  particular  persons  appcnnted  were,  indeed,  lajmen;  but 
College  they  were  not,  as  they  might  have  been,  called  diree  of 
Case.  ^jjg  j^y  fellows :  they  were  not  announced  to  be  lay  fS- 
lows  in  any  way  whatever,  and,  of  course,  not  in  the  waj 
required  upon  the  election  of  lay  fellows  (p.  50.) ;  and 
they  might  have  entered  into  holy  orders  at  any  time.  If 
they  had  done  so,  and  a  vacancy  had  occurred,  the  dect- 
ors  (p*21.)  might  not  have  been  justified  in  filling  it  by  a 
clergyman,  or  making  a  clerical  fellow.  But  supposing 
the  continuing  fellows  to  be  laymen,  I  see  no  reason  to 
think  that  the  electors  might  not  choose  a  clergyman,  and 
if  they  so  pleased,  call  him  a  clerical  fellow.  It  was  con* 
tended  that  to  do  so  would  be  an  usurpation  upon  tbe 
Crown ;  for,  as  the  clerical  fellows  might  continae  for 
life,  and  the  lay  fellows  for  only  twelve  years,  as  tbe 
permanent  fellowships  must  be  more  valuable  than  tbe 
temporary,  and  the  Crown  appointed  only  laymen 
holding  temporary  fellowships,  and  reserved  to  itself 
all  the  others,  it  must  be  concluded  that  among  tbe 
reserved  fellowships  were  the  two  clerical  or  permanent 
fellowships.  This  argument,  however,  rests  altogether  on 
the  assumption  that  it  was  intended  to  affix  a  permanent 
character  to  the  fellowships  filled  up  by  the  Crown  in 
the  first  instance ;  and,  finding  no  sufiicient  evidence  of 
such  intention,  I  cannot  coincide  with  the  argument; 
nor  does  it  appear  to  me  probable  that,  if  it  had  been 
meant  to  reserve  to  the  Crown  the  appointment  of  tbe 
two  clerical  fellows,  no  distinct  provision  for  that  pa^ 
pose  would  have  been  made. 

On  the  whole,  I  am  of  opinion  that  in  the  year  1824 
it  was  lawful  for  the  Master,  professors,  and  two  con- 
tinuing fellows  to  elect  a  gentleman  about  to  become  a 
clergyman,  and  whom  they  called  a  clerical  fellow,  in 
the  room  of  a  layman,  whose  fellovrship  was  vacated  by 
the  expiration  of  twelve  years;  that  in  the  year  1886,  it 

was 
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was  lawful  for  the  two  Archbishops  and  the  Master  of        1837. 

SL  John^s  College  and  Clare  HalL  to  elect  a  clerical      ^^^^^ 
,  '  Downing 

fellow  into  the  office  of  Master ;  and  that,  under  these       College 

fatten 

circumstances,  Mr.   Worslet/  is  now  legally  Master  of  ' 

the  college. 

TTie  Lord  Chancellor. 

I  feel  much  indebted  to  his  Lordship,  the  Master  of 
the  Rolls,  and  to  his  Honor  the  Vice-Chancellor,  for  the 
assistance  they  have  afforded  me  in  this  case.  I  was 
induced  to  request  that  assistance,  from  finding  myself 
in  the  peculiar  situation  of  having,  in  the  first  place,  to 
decide  on  the  validity  of  Mr.  Worslaf^  tide,  as  Master 
ol  Downing  College;  and,  then,  in  the  event  of  my  being 
of  opinion  that  his  election  had  not  been  good,  having 
the  duty  thrown  upon  me,  of  appointing  to  the  vacant 
office. 


Two  points  were  principally  insisted  upon  in  the 
argument,  as  impeaching  Mr.  Worslet/^  title ;  the  first 
of  which  was  that,  as  a  clergyman,  he  was  not  eligible 
to  the  office  of  Master.  Now,  there  are,  throughout  the 
Charter,  and  throughout  the  Statutes,  various  passages, 
and  various  provisions  which  seem  to  imply,  that  the 
authors  of  those  instruments  did  not  contemplate  that 
the  Master  would  be  a  clergyman.  When,  however, 
I  look  to  the  definition  of  the  qualifications,  which  were 
necessary  to  entitle  the  party  to  be  a  candidate  for  the 
office  of  Master,  I  find  only  that  he  should  be  possessed 
of  other  qualifications :  one  of  these  was,  that  he  should 
be  or  have  been  a  fellow ;  and  of  the  fellows,  two  were 
by  the  constitution  of  the  college  to  be  clerical  fellows. 
There  is  nothing,  therefore,  to  exclude  a  clergyman,  or 
to  exclude  a  clerical  fellow,  in  terms,  from  being  eligible 
to  the  office  of  Master;  and,  on  that  part  of  the  case  I 

did, 
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18S7*       did,  not  throughout  the  argument,  feel,  nor  have  I  since 
^^^^"^^^^^     felt  any  considerable  doubt. 

Downing  •' 

College 

Case.  Qjj  ^YxQ  other  part  of  the  case,  I  have  certainly  felt 

very  considerable  doubt ;  namely,  hovir  far  it  was  proper, 
upon  the  vacancy  occurring  which  gave  rise  to  the 
election  of  Mr.  Worsley  as  a  fellow,  to  do  that  which  the 
college  attempted  to  do,  namely,  constitute  him  a 
clerical  fellow :  and  I  am  disposed  to  think  that  if  the 
distinction  between  clerical  and  lay  fellows  existed  at 
that  time,  before  the  completion  of  the  coU^,  no 
clerical  fellow  ought  to  have  been  appointed  until  the 
Crown  had  filled  up  the  remaining  thirteen  fellowships. 

The  Scheme,  in  terms,  proposed  to  appoint  Serjeant 
Lens^  Mr.  Meelc^  and  Mr.  Frcrey  first  lay  fellows.  The 
Charter  says  that  the  Scheme  had  been  approved  o£  It 
appoints  Serjeant  Lens^  Mr.  Meek^  and  Mr.  Frere^  and 
such  other  thirteen  persons  as  the  Crown  shall  name,  to 
be  the  first  fellows;  and  it  provides,  that  of  the  sixteen 
to  be  so  appointed,  two  shall  be  in  holy  orders :  but  it 
does  not  describe  the  three  fellows  first  appointed  as  by 
fellows,  although  the  Scheme  had  proposed  they  should 
be  so  described.  It  then  provides,  that  the  future  fel- 
lows, except  those  to  be  first  named  as  aforesaid,  that  is, 
except  the  three,  and  the  thirteen  to  be  afterwards  named, 
apparently  not  contemplating  any  intermediate  vacan- 
cies, shall  be  elected  in  the  manner  prescribed ;  and  it 
proceeds  to  declare  the  qualifications  for  clerical  and  lay 
fellows,  and  the  duration  of  their  respective  offices' 
throughout,  however,  appearing  to  refer  to  fellows  to  be 
elected  after  the  full  number  should  have  been  com- 
pleted :  and  it  expressly  provides,  that  the  persons 
named  shall  be  a  corporation,  for  the  purposes  men- 
tioned ;  and  that  the  thirteen  other  fellows  shall  not  be 
named  until  the  buildings  shall  have  been  completed. 

By 
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By  the  Statutes,  many  of  the  regulations  are  post-        18S7* 

poned  in  operation,  until  the  buildinfirs  shall  have  been     'tl^*'^^^^ 
*^  ^  °  .  Downing 

completed :  the  scholars  are  not  to  be  elected  till  then ;       College 
the  Master's  duty  of  residence  does  not  commence  till        ^"^^ 
then ;  and  the  same  as  to  the  professors'  residence.     The 
5th  statute  relates  to  the  election  of  fellows ;  and  it 
prescribes  the  qualifications  for  clerical  and  lay  fellow- 
ships, and  the  duration  of  the  fellowships.     It  provides 
for  the  mode  of  declaring  the  vacancy,  whether  of  a 
clerical  or  lay  fellow  :  it  refers  to  the  previous  rules  for 
the  election  of  scholars,  which  were  not  to  tak«  effect 
until  after  the  buildings  were  completed  ;  and  it  declares 
that  the  regulations  respecting  the  election  of  fellows, 
and  the  period  of  commencement  and   determination 
of  their  fellowships,  shall  not  be  in  force  till  after  the 
erection  of  the  buildings,  and  the  nomination  of  the  re- 
maining thirteen  fellows ;  but  that,  after  that  time,  the  re- 
gulations respecting  the  determination  of  fellowships  shall 
apply  to  the  fellows  then  or  before  that  time  elected  or 
nominated,  as  well  as  to  those  who  shall  be  elected  in 
all  future  times.     This  appears  to  be  the  only  passage, 
which  alludes  to  the  election  or  nomination  of  fellows, 
during  the  period  between  the  date  of  the  Charter  and 
the  completion  of  the  buildings ;  and  both  the  Charter 
and  the  Statutes  are  silent  as  to  the  mode  in  which 
intermediate  vacancies  are  to  be  filled ;  but  the  Statutes, 
in  terms,  and  the  Charter,  by  necessary  implication, 
confine  all  the  rules  and  regulations  with  respect  to  the 
qualification  of  fellows,  and  the  mode  of  electing  them, 
to  such  vacancies  only  as  may  occur  after  the  com- 
pletion of  the  College  and  the  appointment  of  the  whole 
sixteen  fellows  by  the  Crown. 

As  the  Master,  professors,  and  three  fellows  first 
appointed,  were,  in  the  mean  time,  to  constitute  a  cor- 
poration, the  power  of  keeping  up  their  number,  and 

Vol.  II.  Z  z  thereby 
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18S7.  thereby  preserving  the  existence  of  the  oorporatk>o, 
^*^"V*^*'  must  be  implied;  but  where  is  the  necessity  of  im- 
CoLLEOK  porting)  into  elections  for  this  purpose,  all  or  any  of  the 
^^^'^  qualifications  and  rules  which  were,  in  terms,  confined 
to  elections  to  take  place  after  the  compIeUon  of  the 
College  ?  If,  however,  the  distinction  between  clerical 
and  lay  fellows  was  intended  to  exist  before  the  com- 
pletion of  the  College,  the  power  of  renewing  their 
body  ought,  it  would  seem,  to  be  confined  to  electing 
persons  of  the  same  character  as  those  who  had  created 
the  vacancy;  and  it  was,  therefore,  an  exceeding  of 
their  power  to  convert  a  lay  into  a  clerical  fellowship. 
But  if,  on  the  other  hand,  this  distinction  was  not  ii^ 
tended  to  exist  at  this  period,  then  the  attempt  wis 
merely  inoperative ;  and  Mr.  Worsley^  being  in  fact  i 
fellow,  was  entitled  to  hold  that  office^  and  with  it  the 
eligibility  to  the  office  of  Master,  and  that  without  re- 
ference to  the  question  as  to  whether  be  was  a  clericd 
or  a  lay  fellow. 

It  seems,  indeed,  that  the  rules,  as  applicable  to  cle- 
rical and  lay  fellows,  were  considered  to  apply  not  only 
to  fellows  elected  before  the  College  was  completed^ 
but  to  those  originally  appointed;  and  lay  fellowships 
were  therefore  considered  as  not  continuing  beyond 
twelve  years ;  and  yet  the  Statutes,  in  terms,  proTide 
that  the  rules  respecting  the  determination  of  fellow- 
ships, as  well  in  the  case  of  fellows  before  elected  or 
nominated,  as  of  those  afterwards  elected  or  nominated, 
shall  not  take  effect  until  after  the  completion  of  the 
College. 

The  provisions  of  the  Charter  and  the  Statutes,  as 
to  the  state  and  power  of  the  corporation,  before  the 
completion  of  the  College,  are  extremely  defective;  but 
I  strongly  incline  to  think  that  the  true  construction  is, 

that, 
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that,  in  the  absence  of  any  provision  for  that  purpose,  1837* 
the  corporation  possessed  the  implied  power  of  renewing  ^^^^^ 
its  members,  as  they  were  originally  constituted ;  and  College 
that,  without  the  restrictions  and  regulations  prescribed 
in  elections  to  take  place  after  the  corporation  should 
have  been  completed.  This  construction  would  make 
Mr.  Worsley's  title  as  a  fellow,  generally,  good,  and  his 
qualification  as  a  candidate  for  the  Mastership  com- 
plete. The  regulations  as  to  the  election  of  the  Master 
were  certainly  to  take  place  before  the  completion  of 
the  College ;  the  regulations  as  to  his  residence  alone 
being  postponed  until  after  that  time.  I  cannot  hold 
that  Mr.  Worsley  is  not  Master,  without  holding  that 
he  has  never  been  a  fellow,  although  he  has  enjoyed  his 
fellowship  since  the  year  1824;  and  I  cannot  hold  his 
election  to  be  void,  without  holding  that  the  rules  and 
regulations  in  the  Charter  and  Statutes,  as  to  the  election 
of  fellows,  apply  to  elections  taking  place  before  the  com- 
pletion of  the  College,  which  I  am  not  prepared  to  do. 

The  cases  which  have  been  referred  to,  as  to  the 
period  within  which  the  validity  o{  elections  to  offices  in 
municipal  corporations  can  be  questioned,  though  not 
binding  in  the  present  case,  afford  a  strong  analogy 
to  regulate  the  discretion  of  a  Visitor.  In  the  exercise 
of  that  discretion,  and  in  conformity  with  the  opinion  I 
have  expressed  upon  the  points  on  which  Mr.  Worslej/s 
title  to  the  Mastership  of  Dawning  College  has  been 
impeached,  I  am  bound  to  declare  his  election  good. 
The  case,  however,  is  one  of  considerable  doubt,  upon 
the  instruments  which  constitute  the  title,  and  I  think 
it  is  very  reasonable,  therefore,  that  the  same  course, 
with  respect  to  the  costs,  should  be  adopted  here,  which 
was  adopted  in  the  Queen's  College  Case,  {a) 

(a)  5  Etus.  64. 

Zz  2 
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18S7. 


March  9.  WOOD  V.  COX. 

Aug,  30, 

A  testatrix,  by  rpHE  will  of  SaraA  Crompton,  dated  the  25th  of  April 
queathed  ail  1833,  so  far  as  is  material,  was  in  the  following  words: 

her  personal  —  «  J  hereby  devise,  give,  and  bequeath  all  my  hoase  in 
whom  she  '  Bryanstone  SquarCj  and  all  the  furniture,  jewels,  pkte, 
*?'her  e^-°°^  and  effects  therein,  and  also  all  my  monies  whatsoever, 
ecutors,  for  and  all  my  estate,  property,  and  effects  whatsoever  and 
anVben^  wheresoever,  both  real  and  personal,  and  of  whatsoever 
for  ever,  trust-  nature  or  kind  the  same  may  be,  unto  Sir  George  Mai- 
ccHifidingin  t^ios  CoXj  Bart  [and  Thomas  Wilson  their]  his  heirs, 
^h*  **?'*^"'^'  1 J  executors,  administrators,  and  assigns,  for  his  and  their 
act  in  strict  own  use  and  benefit  for  ever,  trusting  and  wholly  con- 
^^irhhtf'^  fiding  in  his  honour,  that  he  will  act  in  strict  conformity 
wishes.  Af-  with  my  wishes.  I  hereby  appoint  the  said  Sir  George 
thiTsune  day,   ^*^»  ^"^  Thomas  Wilson^  solicitor,  the  executors  of  this 

she  executed    ^ill^  and  hereby  revoke  all  former  wills." 
a  testamentary 
paper,  which 

contdned  a  Qn  the  same  day  the  testatrix  dictated  another  testa- 

hst  of  a  num-  \ 

ber  of  persons  mentary  paper,  which  was  as  follows  :•— 

by  name,  and 

among  others, 

the  name  of         a  Miss  Mary  and  Miss  Betsey  Trussell^  for  life,  100/. 

the  person  *^  .  .  "^ 

who  was  her    a  year  to  be  equally  divided  between  them.     Mr.  Jame^ 

S  ^t^h  The     ^"^^'^  ^0'-  P^"^  «""""^  f^^  ^'^^' 

several  sums  «<  Miss  Clements^  100/.,  as  a  present 

them  ^pect-        "  ^X  Cousins,  the  children  of  James  Heald  of  Ckdm- 

ively,andcon-  /o;.(£j  a  Quaker,  20/.  to  each  of  his  children. 

eluded  with  a 

declaration  *'  Old  Mrs.  Sarah  Jones^  \0U  per  annum  for  life ;  and 

that  such  was  ^j^ 

the  testatrix's 

wish: 

Held,  upon  appeal,  that  C,  took  the  personal  estate  for  his  own  use,  absolutdlyt 
subject  only  to  the  payment  of  the  legacies  specified  in  the  testamentai^  paper,  bikI 
three  other  sums,  which,  by  his  answer,  C,  admitted  that  the  testatrix  had  directed 
him,  and  which  he  submitted,  to  i>ay. 
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after  her  death,  to  her  daughter,  and  after  her  death,  to        1837. 
her  (the  daughter's)  daughter. 

^^  Elizabeth  and  Lydia  Woody  daughters  of  Joseph 
Woody  501.  a  piece. 

"  Hannah  Woody  widow,  100/. 

"  Daniel  Woody  her  father,  100/. 

**  Mr.  Curtisy  SOL  per  annum  for  life. 

"  Miss  Cordelia  Jane  Clodey  20/. 

^*  My  coachman,  100/. 

"  Maty  Kitey  100/. 

^^  JoneSy  20/.  and  his  mourning  to  the  late  Mr.  Clifton. 

"  Fanny  EaleSy  20/. 

"  The  cook,  20/. 

*'  My  wardrobe  to  Lady  Cox  and  Miss  Trussell. 

«  Mr.  Thomas  Wilsony  200/. 

**  To  the  poor  of  Si.  Marrfsy  25/. 

*•  The  Clergyman,  25/. 

"  Such  is  the  wish  of  Sarah  Crompton!^ 

Of  this  paper  the  last  clause  only,  ^*  Such  is  the  wish 
of  Sarah  Crompton^^  was  in  the  testatrix's  own  hand- 
writing. 

The  words  in  the  will  printed  within  brackets,  ^^and 
Thomas  Wilson  their,"  were  directed  by  the  testatrix  to 
be  struck  out,  and  a  line  was  accordingly  drawn  through 
them  in  the  original ;  and  they  formed  no  part  of  the 
will,  as  proved.  The  death  of  the  testatrix  took  place 
three  days  after  the  execution  of  her  will ;  and  probate 
of  the  will  and  testamentary  paper  was  thereupon 
granted  to  the  executors. 

Daniel  Woody  the  person  to  whose  name,  in  the  testa- 
mentary paper,  the  sum  of  100/.  appeared  annexed,  was 
the  testatrix's  uncle,  and  sole  next  of  kin ;  and,  in  the 
latter  character,  he  filed  the  bill  against  the  executors, 

7j7rS  claiming 
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1837.  claiming  the  residuary  personal  estate,  as  being  undis- 

^*^ry*^^  posed  of. 

Wood  '^ 


9. 


Cox.  rpj^g  Defendant,  Sir  George  Cox,  by  his  answer,  stated 

his  belief  that  the  testatrix  intended  the  testamentary 
paper  solely  for  his  private  infcM'ination  and  guidance,  in 
the  disposal  of  the  property  she  had  bequeathed  to  him, 
and  not  by  way  of  codicil,  or  instructions  for  a  codicil. 
His  answer  further  stated  that  the  testamentary  paper 
was  drawn  up,  in  consequence  of  the  testatrix  having 
previously  expressed  her  wishes  to  him  verbally,  and  of 
his  having  requested  that  the  particulars  thereof  might, 
for  greater  certainty,  be  reduced  to  writing :  that  in  the 
evening  of  the  25th  of  Aprils  after  the  testatrix  had 
dictated  and  signed  the  testamentary  paper,  she  stated 
to  him,  that  she  had  forgotten  to  include  Mr.  T^kam  in 
the  list;  and  she  then  verbally  directed  the  Defend- 
ant to  give  500/.  to  Samuel  Thorn  of  Chelmsford^  after 
her  death,  and  the  sum  of  100/.  to  Dr.   Sayer^  her 
medical  attendant,  and  the  like  sum  of  100/.  to  JtJm 
Varley.     The  Defendant  then,  by  his  answer,  after  say- 
ing that  he  was  ready  and  willing  to  pay  these  three 
several  sums,  according  to  the  testatrix's  direction,  if  he 
could  do  so  with  safety,  went  on  to  state  that,  after  the 
testatrix  had  made  her  will,  she  spoke  to  the  Defendant 
respecting  the  probable  amount  of  the  proceeds  of  the 
sale  of  the  house  in  which  she  then  resided,  which  she 
estimated,  upon  that  occasion,  at  11,000/.,  adding  that, 
after  payment  of  her  debts,  legacies,  and  expenses,  there 
would  be  something  handsome  left  for  the  Defendant — 
at  least  SOOO/.     And  the  Defendant,  by  his  answer,  in- 
sisted, that  the  residuary  personal  estate  of  the  testatrix 
belonged  to  him,  for  his  own  absolute  use  and  benefit,  as 
her  residuary  legatee,  and  th,at  there  was  no  resulting 
trust  in  favour  of  her  nexit  of  kin* 


The 
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The  facts  stated  in  tlie  answer,  relative  to  the  three        18S7. 
Sums  of  500/.9 100/.,  and  100/.,  were  subsequently  found, 
upon  a  reference,  and  an  order  was  made  for  payment 
of  tbem  to  the  persons  entitled  to  them  respectively. 

The  cause  afterwards  came  on  at  the  Rolls,  for  fur- 
ther directions ;  and  the  sole  question  then  made  was, 
whether  the  Plaintiff,  as  the  testatrix's  next  of  kin, 
was  beneficially  entided  to  the  residuary  personal  estate, 
after  paying  the  debts,  funeral  expenses  and  legacies, 
afid  the  three  sums  mentioned  in  the  Defendant's  an- 
swer; or  whether  the  residue,  subject  to  those  charges, 
belonged  to  the  Defendant  Sir  George  Coxy  for  his  own 
use,  absolutely. 

The  Master  of  the  Rolls,  decided  that  Sir  George 
Cox  was  a  trustee  of  the  residue  for  the  PlaintiiF(a) ;  and 
an  appeal  was  now  brought  from  his  Lordship's  decision. 

Mr.  Knight^  Mr.  James  Russellf  and  Mr.  William* 
san^  for  the  appeal. 

Mr.  Wigram,  Mr.  RichardSf  and  Mr.  Biggy  in  support 
of  the  decree. 

The  arguments  on  both  sides  were  substantially  the 
same  as  those  relied  upon  in  the  court  below.  In  the 
course  of  the  discussion,  the  following  cases  were  cited 
and  commented  upon ;  —  Rogers  v.  Rogers  (6),  Hill  v. 
ITie  Bishop  of  London  (c),  Barrom  v.  Greenough  (d), 
Morice  v.  The  Bishop  of  Durham  {e\  Wilson  v.  Major  (g)^ 

Walton 

(fl)  1  ifi?ffn,  5 17.  where  the  ar-  .  (c)  \  Atk,e\S, 
gument  and  judgment  in  the  (</)  5  Fet.  1 5S. 

Court  below  are  fully  reported.  {e)  10  Vet.  5SS. 

(A)  5  P.  Wm.  193.,  and  Ca.  (g)  11  r«.205. 

T.  T.  268. 

Zz  4 
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1 8S7.  Walton  v.  Walton  (a),  Damson  v.  Clark  (6),  Ai'iig  v.  i)eni- 
son  (c),  Souikouse  v.  jBo/^  (rf),  Fowler  v.  Garlike  (e), 
£a&  V.  jEa&  (g),  Curtis  v.  Rippon  {h\  Horooood  t. 
JTes/  (i),  &fe  V.  Moore  (i),  Meredith  v.  Heneage  (/), 
Benson  v.  Whittam  (m),  Podmore  v.  Gunning  (n),  i/(y  v. 
Master  {p\  Cook  v.  Hutchinson.  (/>) 


i^itf.sa  ^^^  Lord  Chancellor. 

The  testatrix,  by  her  will,  dated  the  25th  of  4f^ 
18S3,  devised,  gave,  and  bequeathed  all  lier  house  in 
Bryanstone  Square^  and  all  the  furniture,  jewels,  plate, 
and  effects  thereui,  and  also  all  her  monies  whatsoever, 
and  all  her  estate,  property,  and  effects  whatsoever  and 
wheresoever,  both  real  and  personal,  and  of  whatsoever 
nature  or  kind  the  same  might  be,  unto  Sir  George 
Matthias  Cox^  his  heirs,  executors,  administrators,  and 
assigns,  for  his  and  their  own  use  and  benefit  for  ever, 
trusting  and  wholly  confiding  in  his  honour,  that  he 
would  act  in  strict  conformity  with  her  wishes;  and  she 
thereby  appointed  the  said  Sir  George  Cox  and  Thtmas 
Wilson^  solicitor,  the  executors  of  her  will,  and  thereby 
revoked  all  former  wills. 

Another  paper,  of  which  probate  was  granted,  is  virith- 
out  date ;  but  the  bill  states,  and  the  answer  admits,  that 
it  was  written  on  the  same  25th  oi  April  1833;  and  the 

particular 

(a)  14  K«.318.  (i)  1  S.Sf  Stu.  5S7. 

(b)  15  Fes,  409.,  and  18  Vci.  {k)  I  Sim.  534. 
247.  (/)    \  Sim.  542. 

(c)  1  Fes.  4r  B.  260.  (m)  5  Sim.  22. 

(rf)  2  Fes.  4r  B.  396.  \n)  5  Sim.  485.,  ^  7  iSi«.644. 

(e)  1  Russ.  4-  Miflne^  252.  (o)  6  Sim.  568. 

(g)  5  Mad.  1 1 8.  (p)  1  Keeny  42. 
{h)  SMad.A54. 
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particular  language  of  this  paper  seems  to  me  to  be 
materia],  especially  as  one  important  word  of  it  appears 
to  have  been  misapprehended  in  the  discussion  at  the 
RoUs. 

This  paper  was  as  follows ;  —  [His  Lordship  read  the 
whole  of  the  paper,  ending  with  the  words,  ^^  such  is 
the  wish  of  Sarah  Crompton^  and  then  continued :  — ] 

The  word  ^^  wish/*  in  the  sentence  just  read,  appears 
to  have  been  mistaken  at  the  Rolls,  and  to  have  been 
supposed  to  be  **  will ; ''  a  difference  which  is  so  far  im- 
portant as  the  word  ^*  wish  "  corresponds  with  the  same 
word  used  in  the  prior  testamentary  paper.  In  the  first, 
the  testatrix  expresses  her  confidence  that  Sir  George 
Cox  will  act  in  conformity  with  her  wishes ;  and  in  the 
latter,  she  expresses  what  her  wishes  are.  It  is  also  to 
be  observed,  that  there  are  no  words  of  gift  through- 
out this  testamentary  paper;  a  circumstance  which, 
coupled  with  the  repetition  of  the  word  ^^  wish/'  affords 
an  inference,  deducible  from  the  documents  themselves, 
that  the  latter  was  merely  an  enumeration,  in  writing,  of 
those  wishes  which  the  former  assumes  to  have  been 
previously  communicated  to  Sir  George  Cox^  as  is  stated 
in  his  answer  to  have  been  the  case. 

Taking  then  these  two  papers  together,  they  amount 
to  this :  —  The  testatrix  gives  all  her  property  to  Sir 
George  Cox^  for  his  own  use  and  benefit,  trusting  that  he 
will  execute  her  wishes;  such  wishes  being,  that  the 
several  persons  named  in  the  second  paper  should  have 
the  several  provisions  therein  specified.  How  does  this 
differ  from  a  gift  of  her  property  to  Sir  George  Cox^ 
subject  to  the  payment  of  such  several  provisions?  If 
the  word  ^^  wish,"  in  the  second  paper,  is  to  be  considered 
as  in  connection  with  the  same  word  in  the  first  paper, 

the 
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of  them  would  lead  to  an  opposite  conclusion.     In  the        1837. 
first  place,  the  erasure  of  Mr.  WihorCs  name  appears  to 
have  taken  place  before  the  sentence  was  concluded ; 
the  latter  part  of  it  '*  trusting  to  his  honour''  must  have 
been  written  after  the  erasure  of  Mr.  Wihoris  namey 
which,  clearly,  therefore,  must  have  been  inserted  by 
mistake.     But  if  Sir  George  Cox  was  to  be  only  a 
trustee  for  others,  why  was  Mr.  Wilson^  who  is  a  co« 
executor,  not  to  be  associated  with  him  in  the  trust? 
There  could  be  no  reason   for  this,  if  the  trust  was 
to  apply  to  the  whole  property ;  but  it  was  necessary, 
if  the  gift  was  intended  to  confer  a  benefit  upon  Sir 
George  Cox,  subject  only  to  a  trust  to  the  extent  of 
the  specified  provisions  for  others.     If,  in  the  language 
of  some  of  the  cases  to  which  I  shall  presently  refer,  it 
was  a  gift  upon  trust,  why  exclude  one  of  the  executors 
firom  the  trust  ?    If^  however,  it  wa3  a  gift  subject  to  a 
charge,  the  reason  is  obvious.     The  testatrix,  having 
communicated  her  wishes  to  Sir  George  Cox,  probably 
considered  that  the  performance  of  them  was  as  effec- 
tually secured  as  if  she  had  expressed  them  in  her  will ; 
and  the  question,  as  to  what  precatory  words  amount  to 
a  trust,  would  not  probably  have  been  thought  by  her 
material  to  be  considered,  if  she  had  been  aware  of  the 
decisions  upon  that  subject. 

It  was  said  that  the  testatrix  need  not  have  trusted 
to  the  honour  of  $ir  George  Cox,  if  she  had  intended 
to  give  to  him  the  beneficial  interest,  subject  to  the 
payment  of  the  legacies  enumerated.  But  neither 
need  she  so  have  trusted,  if  she  intended  jtfaat  he  should 
be  a  trustee  of  the  whole.  The  fact  seems  to  be,  that 
*  she  considered  her  confidence  in  the  honour  of  Sir 
George  Cox  just  as  well  founded,  and  the  interest  of  the 
legatees  as  secure,  as  if  she  had,  in  tlie  first  instance, 

done 
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from  the  answer  of  Sir  George  Cox^  that  she  had  after-        1 8S7. 
wards  mentioned  other  legacies  which  she  wished  to 
have  paid.     If  the  answer  be  to  be  looked  at  for  this 
purpose,  the  whole  statement  must  be  taken  together; 
and  the  statement  there  made  is,  that  she,  in  the  evening 
of  the  same  day,  mentioned  to  him  that  she  had  forgotten 
to  include  in  the  list  certain  legacies  she  wished  to  have 
paid,  and  that  after  payment  of  her  debts  and  legacies 
there    would   be  something  handsome  for  Sir  George 
Cox.     In  my  consideration  of  the  claims  of  the  parties 
in  this  case,  I  wholly  reject  this  statement  in  the  answer ; 
but  then  I  do  not  think  that  it  can  properly  be  relied 
upon  for  the   purpose  of  showing,   that  the   testatrix 
intended  to  treat  the  whole  of  the  property  given  to  Sir 
George  Cox  as  a  trust,   because  subject  to  the   future 
expression  of  her  wishes.     It  was  undoubtedly  subject 
to  any  other  disposition  she  might  make  of  it,  as  every 
residuary  gift  is ;  but  the  question  is,  to  whom  was  that 
portion  of  it  to  belong,  which  was  not  otherwise  dis- 
posed of. 

I  have  in  this  case,  as  I  do  in  every  case  in  which  I 
have  the  misfortune  to  differ  from  (he  Master  of  the  Rolb, 
felt  every  disposition  to  doubt  the  correctness  of  the 
several  steps  of  reasoning  by  which  I  have  come  to  a 
different  conclusion.  But  when  I  find  one  construction 
which  makes  every  part  of  the  testamentary  disposition 
consistent,  and  which  is  consistent  with  every  circum- 
stance connected  with  it,  I  cannot  feel  justified  in 
adopting  another,  which  creates  an  intestacy  as  to  the 
residue,  which  requires  striking  out  of  the  will  certain 
expressions  of  ordinary  use,  and  of  well  known  meaning, 
and  which  would  leave  unexplained  several  other  pro- 
visions appearing  upon  the  face  of  the  testamentary 
papers. 

In 
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1837.  In  cases  of  this  kind  little  assistance  is  to  be  derived 

from  former  decisions ;  but  what  is  said  by  Lord 
Hardwickej  in  Hill  v.  The  Bishop  (^London  (a),  and  by 
Sir  William  Grants  in  Walton  t.  Walton  (6)|  and  Lord 
EUon^s  decision  in  Dawton  v.  Clarke  (c)  (proceeding,  as 
it  appears  to  have  done,  upon  the  terms  of  the  gift,  and 
not  upon  the  claim  of  the  executor  as  such)  and  in 
King  V.  Denison  {d),  which  was  a  stronger  case  in  fa?oor 
of  a  resulting  trust  than  the  present,  would  have  con- 
firmed me  in  the  opinion  I  have  formed,  had  I  felt 
more  doubt  upon  the  particular  circumstances  of  this 
case. 

Adopting  the  distinction  expressed  by  Lord  £{Am, 
in  the  cases  referred  to,  I  am  of  opinion  that  this  is  not 
a  gift  upon  trust,  but  a  gift  subject  to  a  charge,  and  that 
Sif  George  Cox  b  therefore  entitled  to  the  propert)r, 
subject  to  the  legacies  given  by  the  testatrix,  including 
those  verbally  given,  as  found  by  the  Master's  report 

Judgment  reversed. 

(a)  1  Atk.  618.  (c)  18  Ve$.  247. 

(AJ  12  Vet,  318.  (</)  1  Vet.  ^  B.  260. 
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1887. 


MIREHOUSE  V.  SCAIFE.  ^^^  ««• 

July  4. 
Nov*  25. 

nnHE  will  of  Jo/m  Brockbank^  yeoman,  which  bore  A  testator, 
-^    date  the  21st  of  October  18S3,  and  was  duly  ex-  queathinga 

ecuted  and  attested  to  pass  freehold  estates  by  devise,  number  of 

-  pecumanr 

was,  so  far  as  is  material,  in  the  following  words :  — «  l^uaet  to 

"  First,  I  give  and  bequeath  unto  my  cousin  WUUam  <lrffe«>t  per- 
^  ^  "^  lont,  ancT  m?- 

Perryj  the  sum  of  100/. ;  unto  my  cousin  Nancy  Carter^  ing  a  certain 

50/. ;  unto  my  cousin  Mary  Cape^  widow  of  the  late  -^j^Jn  ^^ 

John  Cape,  50/. ;  unto  my  cousins  Robert  Scaife,  Isabella  rected  that  all 

Scaife,  and  Mrs.  Jane  Mirehouse,  the  sum   of  200/.,  the  above 

share  and  share  alike,  or  the  whole  to  the  survivors  at  ^^P^^ 

snould  be  paid 

my  decease.      Also  I  give  unto  Robert  Scaife  all  my  anddischarged 
interest  in  the  brig  Solon;  unto  Hannah  Lewtkooaite^  month/after 
my  servant  woman,  10/.  ;  unto  Jamefi  Brockbank^  xaf  his  decease; 
godson,  the  son  of  John  Brockbank  of  Chappies,  I  give  J^j  ^^^  ^ 
and  bequeath  one  field,  known  by  the  name  of  Gitt/botj  n^ue  of  his 
as  a  memorandum,  to  be  by  him  enjoyed  at  my  decease,  real  and  per^ 
It  is  my  will  that  all  my  debts,  and  all  the  above  legacies,  ■®"j^»  ^2,P^* 
be  paid  and  discharged  within  six  months  after  my  personalestate 
decease;  and  all  the  rest  and  residue  of  my  estate,  both  PJlgM^^t'to 
real  and  personal,  lands,  messuages,  and  tenements,  I  pay  the  debts 
give  unto  Mary  Newton,  the  wife  of  George  Newton  of  i^  wasTdll* 

Green,  by  her  freely  to  be  possessed  at  my  decease ;  "P®"  ^®- 

1  »  1     •  nnirrer  to  a 

and  I  do  hereby  constitute  and  appoint  John  Brockbank  bill  by  some 

of  Chappies,  and  Robert  Scaife  of  Maryport,  to  be  the  °^.^®  ^^  . 
M  •  jatees,  seek* 

executors  of  and  to  this  my  last  will  and  testament"         ing  to  cbarae 

their  legaaes 
on  the  real 
rhe  estate  which 
passed  under 
the  residuary  devise  to  J^, 
First,  that  there  was  no  equity,  in  favour  of  pecuniary  legatees,  Co  nave  the  assets 
marshalled,  so  as  to  throw  the  debts  upon  the  real  estate  deyised  to  N, ;  but. 

Secondly,  that  both  the  debts  and  legacies  were,  by  the  words  of  the  will,  effec- 
tually charged  upon  that  estate. 
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1837.  The  testator  died  in  the  month  of  February  18S6, 

^*^*V"^^     and  the  executors  proved  his  wilL     The  bill  was  filed 

v.  by  Jane  Mirehouse^  and  Mary  Cape^  two  of  the  l^atees 

ScAiFE.       named  in  the  will,  against  Scaife  and  Brockbank^  the 

executors,  against  Mary  Newton,  the  residuary  devisee, 

and  her  husband,  and  against  William  Perry,  who  was 

the  testator's  heir  at  law.    James  Brockbank,  the  devisee 

of  Gillfootj  was  not  made  a  defendant 

The  bill  alleged  that  the  testator's  personal  estate 
was  insuiBcient  to  pay  his  debts  and  funeral  and  tes- 
tamentary expenses  and  legacies  ;  but  that  the  real 
estates  devised  to  Mary  Newton  were  more  than  sut 
ficient  for  those  pui*poses.  The  bill  prayed  a  declaration 
that,  according  to  the  true  construction  of  the  will,  the 
testator's  debts  and  legacies  were  a  charge  upon  his  real 
estates  thereby  devised  to  Mary  Newton  ;  and,  in  case, 
on  taking  the  accounts,  his  personal  estate  should  prove 
insuiBcient  to  pay  such  debts  and  legacies,  then  that 
the  deficiency  might  be  rabed  by  sale  or  mortgage  of 
such  real  estates ;  or,  if  the  Court  should  be  of  opinioD 
that  the  testator's  real  estates  were  not  charged  with  the 
legacies,  then  that  his  assets  might  be  marshalled,  and 
that  the  amount  of  the  personal  estate  which  should  hare 
been  applied  in  payment  of  his  debts,  or  so  much  thereof 
as  should  be  sufficient  for  payment  of  the  legacies, 
might  be  i^ised  by  sale  or  mortgage  of  the  said  real  es- 
tates, and  applied  in  payment  of  the  legacies. 

To  this  bill,  George  Newton  and  Mary  his  wife  filed 
a  general  demurrer,  which  the  Vice-Chancellor,  upon 
argument,  over-ruled,  and  the  present  appeal  was  then 
brought  from  his  Honor's  decision. 

Mr.  Jacob  and  Mr.  Booth,  for  the  Appellants,  made 
two  points;  first,  that  equity  would  not  marshal  the 
assets,  in  favour  of  pecuniary  legatees,  against  a  devisee 

of 
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of  a  real  estate,  whether  given  specifically,  or  in  the  form 
of  residue,  every  devise  of  land  being  in  fact  specific : 
and  secondly,  that  the  words  to  be  found  in  this  will 
were  not  strong  enough  to  charge  the  testator's  legacies 
upon  the  lands  devised  to  Mary  Newton, 


1837. 


MiRKHODSE 

V, 

SCAIFE. 


In  support  of  the  first  proposition,  the  following  au- 
thorities were  cited  ; — Forrester  v.  Lord  Leigh  (a),  Scott 
v.  Scott  (J),  Nanjiock  v.  Horton  (c),  Milnes  v.  Slater  (d), 
Hill.Y.  Cock{e),  Keelhig  v.  Browti{g).  The  last  of 
these  cases,  it  was  submitted,  was  on  all  fours  with  the 
case  under  appeal,  and  entirely  concluded  the  question. 
Upon  the  second  point  (on  which  it  was  stated  that  the 
Appellants  had  the  expressed  opinion  of  the  Vice- 
Chancellor  in  their  favour,  his  Honor  having  decided 
against  them  on  the  other  ground),  reliance  was  placed 
on  the  direction  that  the  debts  and  legacies  should  be 
paid  within  six  months  after  the  testator's  decease,  as 
exempting  the  case  from  the  ordinary  rule,  and  bringing 
it  within  the  distinction  taken  by  Sir  Jokn  Leach,  in 
Doiice  v.  Lady  Torrington,  {h) 


Mr.  Wigram  and  Mr.  Walker,  contra,  distinguished 
the  cases  cited  for  the  Appellants,  and  with  reference  to 
the  first  point,  relied  strongly  upon  Spong  v.  Spong  (i), 
in  the  House  of  Lords,  and  upon  the  language  of  Lord 
Hardwicke  in  Hanby  v.  Roberts,  (k)  They  also  men- 
tioned Clifton  V.  Burt  {I),  and  Wythe  v.  Henniker.  (m) 

They 


(a)  Amb.ni. 
{b)  1  Edvn,459. 
(c)  7  Vcs,59\, 
{d)  8  Vet.  295. 
(e)  1  Ves.^r  B,  173. 
(g)  5  r«.359. 

(A)  2  Mylnc  ^  Keen,  600.  See 
also     BraUfiwaile    v.     Britain, 


1  Keen,  206.,  Palmer  v.  Graves^ 
J  Keen,  545,,  and  Nj/uen  v. 
Gretton,  2Y.^  Coll. 222. 

(t)  1  y.  4-  Jerv.  300.  3  Btigh, 
84.  N.  S. 

(k)  Amb.  127.    1  Dick,  104. 

(/)  1  P.  Wmt,  679. 

(ot)  2  Mfflne  <](•  Keen,  655. 
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They  observed,  moreover,  that,  as  the  will  was  executed 
subsequently  to  the  passing  of  the  Act  by  which  real 
estates  are  made  assets  for  the  payment  of  simple  con- 
tract debts  (a),  and  as  every  testator  must  be  presumed 
to  be  cognizant  of  the  law,  and  to  make  his  will  with 
reference  to  the  state  of  that  law,  this  testator  knew  that 
his  debts  were  chargeable  by  statute  on  his  real,  as  well 
as  on  his  personal  estate,  and  of  course,  therefore,  wiien 
he  made  his  will,  meant  that,  in  the  event  of  the  per- 
sonalty proving  insufficient  to  answer  both  his  debts 
and  legacies,  the  former  should  be  thrown  upon  the 
real  estate.  In  support  of  the  proposition,  that  the 
words  used  in  this  will  amounted  to  a  charge  of  the 
legacies  upon  the  real  estate,  the  following  cases  were 
cited ;  —  Awbrey  v.  Middleton  (i),  Bench  v.  Bila  (c\ 
Clifford  V.  Lewis  (rf),  Cole  v.  Turner  (c).  Withers  v.  Ken" 
nedy  {g). 


Nov.  25. 


The  Lord  Chancellor. 

This  was  an  appeal  from  an  order  of  the  Vice- 
Chancellor,  over-ruling  a  demurrer.  The  question  is, 
therefore,  whether  the  bill  states  a  case  which  entitles 
the  Plaintiffs  to  any  relief  against  the  party  demurring. 
The  Plaintifis  are  legatees  of  general  pecuniary  legacies. 
The  Defendant  who  demurs  is  the  devisee  of  the  residue 
of  the  testator's  real  estate.  [His  Lordship  read  the 
material  parts  of  the  will,  and  proceeded :  — ] 

The  Plaintiffs,  who  are  the  two  legatees,  Jane  Mire' 
houscf  and  Maty  Cape,  contend  —  first,  that  by  this  will 

the 

(fl)  3  &  4  JV.  4.  c.  104.,  which  (c)  4  Mad.  187. 

received  the  Royal  assent  on  the  (rf)  6  Mad.  33. 

29th  of  August  18.35.  {e)  4  Russ,  376. 

{6)  4  Vin,  Ab,  460.  pi.  15.  {g)  2  Mylne  ^  AV«i,607. 


CASES  IN  CHANCERY 

the  residue  of  the  testator's  freehold  estate,  that  is,  the 
whole  of  his  freehold  estate  except  James  Brockbank^s 
interest  in  Gillfoot^  is  charged  with  the  payment  of  his 
legacies ;  and  secondly,  if  not,  that  they  and  the  other 
legatees  are  entitled  to  have  the  assets  marshalled,  so  as 
to  throw  the  debts  upon  these  devised  estates,  so  far  as 
may  be  necessary  to  leave  enough  of  the  personalty  to 
pay  the  legacies. 
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The  Vice-Chancellor  was  of  opinion  against  the 
Plaintiffs  upon  the  first  point,  but  in  their  favour  on  the 
second,  and  therefore  overruled  the  demurrer.  I  concur 
with  the  Vice-Chancellor  in  thinking  that  the  demurrer 
cannot  be  maintained ;  but  as  the  two  points  raised  are  of 
much  importance,  and  are  not  unlikely  to  arise  in  other 
cases,  I  think  it  right  to  make  some  observations  upon 
both. 

I  will  begin  with  the  second  point.  The  proposition 
contended  for  by  the  Plaintiffs  is,  that  the  rule,  that 
pecuniary  legatees  are  not  entitled  to  have  the  assets 
marshalled  against  a  devisee,  is  confined  to  specific 
devises  of  land,  and  that  pecuniary  legatees  are  so 
entitled  against  lands  which  pass  under  a  residuary 
devise. 

I  will  first  consider  the  authorities,  and  then  the 
reason  of  the  rule,  as  I  understand  it 


The  first  authority  relied  upon  in  support  of  the  mar- 
shalling, is  a  case  put  by  Lord  Hardwicke,  in  Hanby  v. 
Roberts,  {a)  The  case  itself  does  not  touch  the  present. 
The  question  there  was  between  a  general  pecuniary 
legatee,  and  a  legatee  of  3000^  charged  upon  the  real 

and 

(a)  Amh,  127.  S,  C.  1  Dick,  104.  now.  Hamly  v.  Fisher. 
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1837.  and  personal  estate,  and  a  devisee  of  the  land.  The 
whole  of  the  personal  estate  having  been  exhausted  ia 
"v,  payment  of  the  3000/.  legacy,  Lord  Hardwickc  held, 

ScAiFE.  ^^^  ^jjg  general  pecuniary  legatee  might  come,  pro 
tantOf  upon  the  devised  estate.  This  decision  was 
founded  upon  a  totally  distinct  rule  in  the  marshal* 
ling  of  assets,  a  rule  which  had  been  acted  upon  in 
the  prior  cases  of  Masters  v.  Masters  (a),  and  Bligh  v. 
T/ie  Earl  of  Daimley  (i),  and  was  afterwards  recog- 
nised by  Lord  Eldon  in  Bonner  v.  Bonner  (c) ;  but  the 
passage  relied  upon  in  Lord  Hardwick^s  judgment  is 
this,  —  **  If  one  having  land  and  personal  estate  makes 
his  willif  being  indebted  by  specialty,  and  he  gives 
specific  legacies,  and  then  gives  the  rest  and  residue 
*  of  his  real  and  personal  estate;  if  creditors  exhaust 

the  personalty,  the  legatees  may  stand  in  their  place 
and  come  upon  the  residuary  devisee,  because  he  has 
only  the  rest  and  residue*  (d)  "  As  this  case  is  stated, 
it  is  not  a  case  of  marshalling  at  all.  The  qsecialty 
creditor  was  entitled  to  payment  out  of  both  funds;  but 
he  having  taken  payment  out  of  that  fund  which  was 
not  primarily  liable,  the  owner  of  that  fund  was  to  be  re- 
imbursed, out  of  the  fund  which,  as  between  themselres, 
was  primarily  liable.  This  only  means  that,  as  between 
a  specific  legatee  of  personalty,  and  a  residuary  devisee 
of  land,  the  land  shall  be  first  applied  in  payment  of 
specialty  debts,  which  is  what  Lord  Ccwper  had  before 
said  in  Long  v.  Short  {e) ;  and  it  seems  to  be  clear  from 
the  context,  that  Lord  Hardwicke  intended  so  to  put  it. 
His  Lordship  first  puts  the  case  as  between  general 
pecuniary  legatees  and  the  heir ;  then,  as  between  general 
pecuniary  legatees  and  a  devisee,  without  making  any 

distinction 

(n)  1  F.  Wm,45L\,  {e)  1  P.  Wms.  405.     Sec  on 

{h)  2  P.  Wmt.€]0,  this  point   Hasiewood  v.  P(*pfi 

(c)  \3  Fes»379.  3  P.  IVtns,  522.,  and  Forresttr 

(</}  Amb.  129.  V.  Lord  Leigh,  Amb.  171. 
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distinction  between  a  speciiic  and  a  residuary  devisee;        1837. 
then,  as  between  general  pecuniary  legatees,  and  specific    Jt^^^^^ 
legatees  of  personalty  ;  and  then,  as  between  a  specific  v. 

legatee  and  a  residuary  devisee,  which  is  the  passage  in 
question.  • 

It  is  only  upon  this  construction,  which  adheres  to  the 
very  words  of  the  report,  that  the  doctrine  here  laid  down 
by  Lord  Hardwicke  can  be  made  consistent  with  his 
decision  in  Forrester  v.  Lord  Leigh  (a),  pronounced  in 
the  year  1753,  that  is,  two  years  after  Hanby  v.  Roberts. 
In  that  case  the  devise  was  of  all  the  testator's  real 
estate  in  several  counties  named,  or  elsewhere.  Pecuniary 
legatees  claimed  to  throw  the  specialty  debts  upon  those 
estates ;  and  it  was  urged  that  the  devise  was  not  specific: 
but  Lord  Hardwicke  refused  the  relief,  observing  that 
every  devise  of  land  was  specific,  and  assigning  as  his 
reason  that  personalty  given  by  will  fluctuates,  but  land 
does  not,  as  no  more  passes  than  the  testator  had  at  the 
time  of  making  his  will. 

Some  expressions  which  fell  from  Sir  William  Grant 
in  Powell  v.  Robins  (i)  have  been  supposed  to  support 
the  claim  to  marshal  in  this  case;  but  upon  minutely 
examining  that  case  it  will,  I  think,  be  found  to  have 
no  relation  to  it.  That>  case  was  between  simple  con- 
tract creditors  and  a  devisee,  specialty  creditors  having 
exhausted  the  personalty;  and  there  was  no  doubt  about 
the  marshalling :  but  the  question  was  whether  the  tes- 
tator had,  by  his  will,  charged  his  real  estate  with  the 
payment  of  his  simple  contract  debts,  he  having  directed 
that  all  his  debts  should  be  paid  by  his  executor.  Sir 
William  Grant  there  said  the  authorities  determined, 
that  the  words  used  could  not,  of  themselves,  charge  the 

real 

(fl)  Atnb.  171.  (b)  7  Ves.  209. 
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^!^"^^^^*^^     ecutors :  advertincr,  in  this  observation,  to  cases  in  which 

lulREHODSB 

V.  that  circumstance  had  been  the  ground  of  the  decision. 

ScAiPE.       j^  jg^  J  i-IjJjjIj^  obvious  that  the  expressions  of  Sir  William 

Grant  now  relied  upon  are  to  be  referred  to  that  point, 
and  were  used  to  distinguish  the  case  before  him  from  the 
cases  alluded  to,  and  were  not  intended  to  convey  any 
opinion  in  favour  of  marshalling  assets  against  a  re- 
siduary devisee  in  favour  of  a  pecuniary  legatee,  a  ques- 
tion which  was  not  before  him.  The  Plaintiffs  claiming 
to  marshal  in  that  case  were  creditors,  and  not  legatees, 
and  it  appeared  that  there  was  no  real  estate  except 
what  was  specifically  devised. 

The  case  of  Scott  v.  Scott  (a)  is  a  very  distinct  au- 
thority against  the  claim  to  marshal.  The  devise  in 
that  case  was  of  all  the  testator's  real  estate  not  before 
devised :  specialty  creditors  had  exhausted  the  person- 
alty ;  and  legatees  claimed  a  right  to  marshal.  Lord 
Henley,  however,  held  that  they  were  not  so  entitled.  It 
does  not  appear,  from  the  report,  whether  the  devise  in 
Heme  v.  Meyrick  (i)  was  specific  or  residuary ;  but 
though  the  distinction  is  taken  between  lands  devised 
and  lands  descended,  none  is  alluded  to  between  lands 
devised  specifically,  and  lands  passing  under  a  residuary 
clause.  In  Clifton  v.  Burt  (c),  the  devise  appears  to 
have  been  specific;  but  Lord  Macclesfield  says,  "every 
devise  of  land  is  as  a  specific  legacy,  and  shall  not  be 
broken  in  upon,  or  made  to  contribute  towards  a  pecu- 
niary legacy." 

The    case   of  Keeling  v.  Brown   {d\    before  Lord 
Alvanlei/y  is  directly  in  point  against  the  claim  to  mar- 
shal, 

(ff)  Andt,385.SLnd  1  Eden,459.  (c)  1  P.  JVmt,  679. 

(b)  1  P,  IVms.  201.  (d)  5  Ves.o50. 
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shaly  and  is  in  every  respect  very  like  the  present. 
There  was  in  that  case  no  charge  of  legacies  upon  the 
lands :  there  were  specific  devises  of  particular  lands ; 
and  there  were  also  lands  which  passed  under  a 
residuary  clause  of  **  all  the  rest,  residue,  and  remainder 
of  the  testator's  estates  and  effects  whatsoever,  whether 
real  or  personal."  The  legatees  claimed  to  have  the 
assets  marshalled,  not  against  the  land  specifically 
devised,  but  against  that  which  passed  under  the 
residuary  clause,  so  that  the  attention  of  the  Couit  was 
expressly  drawn  to  the  distinction.  Another  point, 
however,  was  raised,  namely,  whether  the  legacies  were 
by  the  will  charged  upon  the  lands.  Lord  Alvanley 
decided  that  they  were  not ;  and  then,  adverting  to  the 
point  of  marshalling,  says,  ^^  I  cannot  marshal  the  assets 
for  the  payment  of  the  legacies;"  and  then,  adds  his 
Lordship,  ^'  I  have  formerly  fully  expressed  my  opinion 
'  upon  this  point,  as  to  the  difference  between  debts  and 
legacies.  I  understand  the  Lord  Chancellor  expressed 
some  doubt  about  it  in  the  case  of  Wiliiams  v.  Chitty  (a\ 
but  upon  reflection  I  still  remain  of  the  same  opinion." 
This  passage  "  I  have  formerly  fully  expressed,"  &c. 
has  been  supposed  to  refer  to  the  question  of  marshal- 
ling ;  and  from  its  position  it  would  at  first  appear  to  do 
so.  The  error  is,  probably,  in  tlie  report;  but  it  is,  I 
think,  clear  that  it  refers  to  the  other  question,  before 
disposed  of,  namely,  whether  the  will  charged  the  le- 
gacies upon  the  land.  Neither  of  the  cases  referred 
to  have  any  thing  to  do  with  marshalling ;  and  it  is  well 
known  that  Lord  ALvanley  and  Lord  liosslyn  differed 
as  to  what  words  would  be  sufficient  to  charge  legacies 
upon  land. 


1837. 


Mire  HOUSE 

V. 
SCAIFE. 


The 


{a)  5  Vet.  551. 
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creditors  only  and  a  devisee  of  copyhold,  and  does  not 
appear  to  me  to  bear  upon  the  present  question. 

It  has  been  supposed,  however,  that  the  point  has 
been  set  at  rest  by  the  decree  in  Spong  v.  Spong.  (4) 
The  case  itself  does  not  very  closely  apply  to  the 
present,  as  there  was  no  question  about  marshalling ;  the 
only  question  being,  between  devisees,  upon  the  construc- 
tion of  the  will,  as  to  whetlier  part  of  the  estate  was  not 
primarily  liable,  the  whole  being  by  the  will  made 
subject  to  the  payment  of  the  legacies.  The  testator, 
after  devising  some  particular  lands  to  one  person,  and 
giving  certain  legacies,  charged  and  made  liable  all  his 
real  and  personal  estate,  with  the  payment  of  his  aforesaid 
legacies,  and  then  gave  to  his  son  the  residue  of  his  real 
and  personal  estate,  and  appointed  him  executor.  It  had 
been  held,  in  the  Court  of  Exchequer,  that  the  lands 
specifically  devised,  and  those  which  passed  uoder  the 
residuary  clause,  were  equally  liable  to  the  payment 
of  the  legacies,  upon  the  principle  that,  as  all  devises  of 
freehold  were  specific,  there  was  uo  ground  for  any  dis- 
tinction. In  the  House  of  Lords,  this  was  otherwise 
decided ;  and,  so  far,  Lord  Eldon  and  Lord  JUdcsdaky 
who  appear  to  have  been  consulted,  would  seem  to  have 
concurred :  but  it  does  not  follow,  that  they  concurred 
in  all  the  reasons  assigned  by  another  peer  in  moving 
the  judgment.  The  decision  certainly  proceeded  upon 
a  distinction  between  lands  specifically  devised  and  a 
residuary  devise  of  lands,  as  to  which  should  be  pri- 
marily liable  to  a  general  charge  created  by  the  will,  to 
which  both  were  subject ;  and  it  is  precisely  the  case 
put  by  Lord  Hardwicke  in  Hanby  v.  Robais^  except 

that 

(a)  8  Vet,  582.  {b)  1  Y,  c}  Jer.  300.  and  3  Biighy  84.  N.  S. 
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that  the  case  put  by  Lord  Hardmcke  is  between  a  re- 
siduary devisee  and  a  specific  legatee;  whereas  Spong 
v.  Spong  is  between  a  residuary  devisee  and  a  specific 
devisee.  In  neither  was  there  any  question  of  marshal- 
ling, but  of  priority  of  liability  to  the  charge.  Lord 
Mannersj  indeed,  is  made  to  say,  ^^  by  the  general  rule,  a 
specific  devisee  or  specific  legatee  shall  not  contribute  to 
make  good  a  pecuniary  legacy ;  but  there  can  be  no  such 
rule  applicable  to  a  residue."  It  does  not  appear  how 
this  observation  could  apply  to  the  case  before  the 
House,  inasmuch  as  the  will  charged  all  the  real  estate 
with  the  legacy ;  and  it  does  not  appear,  that  it  had  any 
reference  to  a  case  of  marshalling,  although  it  might  in 
its  terms  embrace  that  case.  At  most,  it  is  only  a  dictum^ 
which,  if  it  was  intended  to  apply  to  the  case  of  mar- 
shalling, was  not  referable  to  any  matter  in  judgment 
at  the  time. 

Such,  as  I  understand  them,  is  the  state  of  the  autho- 
rities.    It  is  to  be  considered  whether  there  be  reason 
for  the  proposition,  so  often  laid  down,  that  in  the  sense 
in  which  the  term  must  be  understood  for  the  purpose 
under  consideration,  every  devise  of  land  is  to  be  con- 
sidered as  specific.     The  case  put  by  Lord  Hardwicke 
in  Hanby  v.  RobertSj  and  the  decision  of  the  House  of 
Lords  in  Spong  v.  Spongy  do  not  determine  that  the  de- 
vise of  lands,  as  a  residue,  is  not,  in  this  sense,  a  specific 
devise;  but  that,  upon  the  construction  of  the  wills,  and, 
according  to  the  intention   of  the   testators,   in  those 
cases,  such  devises  were  to  be  subject  to  the  charges, 
in  priority  to  the  other  property  specifically  given.     If 
the  distinction  between  specific  and  residuary  devises 
is  to  be  maintained,  and  the  same  terms  are  to  be  held 
to  constitute  a  residuary  devise  of  land,  which  amount 
to  a  residuary  gift  of  personalty,  it  will  be  found  that 
the  right  to  marshal,  by  legatees,  will  arise  in  a  very 

large 
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1837,        large  proportion  of  cases,  as,  for  example,  in  devises  of 
^*  all  my  real  estate,"  ^^  all  my  lands  in  A.  /?•,  and  else- 

EI1UU5E 

o.  where,"  &c.  It  cannot  be  necessary  that  the  terms  ^^  rest 

ScAiFE.       ^j^ J  residue  "  should  be  used  in  the  one  case  more  than 
in  the  other. 

When  a  testator  gives  the  residue  of  his  personal 
estate,  he  knows  that  it  will  be  uncertain,  till  his  death, 
what  will  be  comprised  in  that  gift.  But  it  is  certain  that 
the  gift  will  operate  upon  part  only  of  what  he  may  be 
possessed  of  at  his  death,  all  debts,  funeral  expenses, 
and  other  charges  being  to  be  paid  out  of  it ;  and  the 
expression  necessarily  imports  what  will  remain,  after 
all  charges  are  defrayed.  On  the  other  hand,  the  tes- 
tator knows  precisely  upon  what  real  estate  such  a 
gift  will  operate,  unless  there  be  charges  affecting  the 
land  beyond  what  the  personal  estate  can  satisfy. 

If  the  term  ^^  residue"  was  used  by  this  testator,  with 
reference  to  what  remained,  after  deducting  GiUfboi\ 
before  given,  the  meaning  and  the  construction  roust  be 
the  same  as  if  he  had  first  enumerated  all  his  lands, 
and  then  had  given  GiUfoot^  and  then  had  devised  all 
the  rest  of  his  enumerated  lands.     Beyond  all  doubt, 
that  would  have  been  as  specific  a  devise  of  the  rest,  as 
of  GiUfbotj  or  as  if  he  had  enumerated  all  the  other 
parts.     It  would,  indeed,  have  been  so  in  the  case  of 
personalty.     Upon  this  supposition,  therefore,  the  hind 
whioh  passed  under  the  residuary  clause  was  strictly  a 
specific  devise ;  and,  if  so,  it  is  admitted,  that  no  case  ol 
marshalling  can  arise.     The  words  ^^  rest  and  residue 
of  my  real  estate,  lands,  messuages,  and  tenements,'* 
must  mean  what  the  testator  had  at  the  time  of  making 
his  will,  deducting  GiUfooU  or  deducting  some  otlier 
matter  or  thing  which  would  diminish  the  amount  or 
value  of  the  lands   so   possessed   by  him.     The  only 

matters 
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matters  or  things,  referred  to  in  the  will,  which  could 
cause  such  diminution,  'are  the  debts  and  legacies 
which  he  had  before  directed  to  be  paid.  But  if  the 
terms  *^  rest  and  residue  "  were  used  in  that  sense,  they 
would,  according  to  the  authority  of  many  cases,  coupled 
with  the  direction  to  pay  his  debts  and  legacies,  amount 
to  a  charge  of  such  debts  and  legacies  upon  the  land ; 
and  as  the  Plaintiffs  would,  in  that  case,  have,  in  their 
own  right,  a  title  to  be  paid  out  of  the  real  estate,  after 
exhausting  the  personalty,  the  question  of  marshalling 
would  be  effectually  excluded. 


1837. 


MlAEUOUftE 

v. 

SCAIFE. 


This  view  of  the  case  opens  the  way  to  another  con- 
sideration, namely,  whether  the  terms  of  the  will  do  not, 
according  to  the  authorities,  create  a  charge  of  debts 
and  legacies  upon  the  land.  The  testator  gives  several 
pecuniary  legacies,  and  one  specific  legacy,  and  one  field, 
— whether  of  inheritance  or  leasehold  does  not  appear, 
except  that  no  words  of  inheritance  are  used — and  then 
he  says,  '^  It  is  my  will  that  all  my  debts  and  all  the  above 
legacies  be  paid  and  discharged  within  six  months  afler 
my  decease ;  and  all  the  rest  and  residue  of  my  estate, 
both  real  and  personal,  lands,  messuages,  and  tenements, 
I  give  unto  Mary  Newton^  by  her  freely  to  be  possessed 
at  my  decease."  There  b  a  direction  that  ail  his  debts 
and  legacies  shall  be  paid,  and  then  a  devise  of  his  real 
estate.  This,  in  many  cases,  from  Stanger  v.  Tiyon  (a), 
and  Kay  v.  Townsend  (i),  down  to  Clifford  v.  Leans  (c), 
has  been  held  sufficient  to  charge  the  lands;  but  there 
is  also  a  devise  of  the  rest  and  residue  of  the  real 
estate,  following  a  direction  to  pay  debts  and  legacies,  as 

in 


(fl)  2  Vem.  709.  Raiihby i  note, 
{b)  Ibid^  in  the  note. 
(c)  6  Mad,  35.  And  see  War' 
ren  v.  Davies,  2  Mylne  4*  ICccn, 


49.  Douce  V.  Ladt^  Torrtngtofiy 
Ibid,  600.  BraUkumte  v.  Britain^ 
1  Keetif  206.  Palmer  v.  Graves^ 
Ibid.  545.  and  Ibid.  567.  note. 
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in  Hassel  v.  Hassel  (a),  and  in  the  cases  put  by  Lord 
Hardwicke  in  BrudetieU  v.  Bottghton.  (b)  There  is,  more- 
over, a  blending  of  the  real  and  personal  estate,  and  a 
gift  of  the  residue  of  both,  as  in  Hassel  v.  Hassdj  Bench 
v.  Byles  (r),  and  Cole  v.  TYimer  (d)f  circumstances  which 
relieve  this  case  from  the  question  discussed  by  Lord 
Alvaidey  and  Lord  Bosslyn  in  Chitty  v.  Williams  {e\  and 
Keeling  v.  Brawn  (g),  as  to  whether  words,  admitted  to 
be  sufficient  to  charge  lands  with  debts,  ought  to  be 
held  sufficient  to  charge  them  with  legacies. 

If,  indeed,  this  charge  were  to  be  confined  to  debts, 
a  new  ground  of  marshalling  would  be  opened,  though 
not  the  ground  upon  which  the  Vice-Chancellor  is  said 
to  have  decided.  To  attribute  different  meanings  to 
the  same  words  in  the  same  sentence,  may  sometimes 
be  necessary;  but  nothing  but  necessity  can  justify  it 
When  the  testator  spoke  of  ^'  the  rest  and  residue  "  of 
his  personal  estate,  he  certainly  meant  what  would  re- 
main after  payment  of  his  debts  and  legacies.  Is  it  not 
natural  to  suppose  that  he  used  those  words  in  the  same 
sense  when  applied  to  his  real  estate  ? 

I  cannot  feel  justified  in  departing  from  the  rules  es- 
tablished in  the  cases  which  preceded  the  3  &  4  W.  4. 
c.  104*.,  on  account  of  the  very  beneficial  provisions  of 
that  act.  To  do  so  would  create  great  confusion  and 
much  uncertainty  and  litigation ;  and  the  provisions  of 
that  act  can  have  no  bearing  upon  the  construction  of  a 
charge  of  legacies  ;  and  indeed,  as  to  debts,  a  charge  by 
die  will  is  now  inoperative,  in  consequence  of  that  act. 


It 


(a)  2  Dkk,  527.  (</)  4  Ruts.  37G. 

(A)  2  Atk.  268.  le)  3  Vet.  545. 

(c)  4  Mad.  1 87.  (g)  5  Fei.  359. 
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It  is  said  that  the  direction  to  pay  the  debts  and 
legacies  ivas  only  intended  to  fix  a  time  for  the  payment 
of  them.  That,  no  doubt,  was  part  of  the  object :  but 
that  it  was  not  the  whole  object,  may  be  inferred  from 
the  gift,  which  follows,  of  the  rest  and  residue  of  the  real 
and  personal  estate,  which  the  observation  leaves  un- 
touched* 


18S7« 


MiREHOUBE 

V. 

SCAIFE. 


If  I  were  to  allow  the  demurrer,  I  should  be  deciding 
that  under  this  will  Man/  Newton  was  to  enjoy  all  the 
testator's  renl  estates,  except  James  Brockbank^s  interest 
in  Gillfoofj  leaving  all  the  legacies  unpaid.  This  I  am 
not  prepared  to  do^  I  agree  with  the  Vice-Chancellor 
in  thinking  that  the  demurrer  must  be  over-ruled ;  but, 
not  concurring  in  all  the  observations  made  by  his  Honor 
as  to  the  two  points  upon  which  that  question  depends, 
I  have  thought  it  right  to  state,  so  far,  the  view  I  enter- 
tain upon  the  principles  and  authorities  which  have  been 
brought  under  my  consideration. 


The  appeal  must  be  dismissed,  but  without  costs,  (a) 


(a)  The  effect  of  a  general  or 
residuary  devise  of  real  estate,  is 
materially  altered  by  the  recent 
statute  for  the  amendment  of 
the  Law  of  Wills,  1  Vict  c.  26. 
By  the  third  section  of  that  sta- 
tute it  is  (among  other  things) 
enacted^  that  the  power  thereby 
given  of  disposing  of  property  by 
a  will  executed  as  therein  re- 
quired, shall  extend  to  all  such 
'*  real  and  personal  estate  as  the 
testator  may  be  entitled  to  at 
the  time  of  his  death,  notwith- 
standing that  he  may  become 
entitled  to  the  same  subsequently 


to  the  execution  of  his  will." 
And  the  twenty-fourth  section  of 
the  same  statute  enacts,  **  that 
every  will  shall  be  construed, 
with  reference  to  the  real  estate 
and  personal  estate  comprised  in 
it,  to  speak  and  take  effect  as 
if  it  had  been  executed  imme- 
diately before  the  death  of  the 
testator,  unless  a  contrary  in- 
tention shall  appear  by  the  will." 
How  far  the  doctrine  of  courts 
of  equity,  with  respect  to  mar- 
shalling assets  against  residuary 
devisees,  may  be  affected  by  these 
alterations,  quare. 
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Nov.  18.  TURNER  r.  HITCHON. 


A  cause  may     "\J"I^-    WIGRAM   and    Mr.    Walker    renewed  the 
fortoiringin  motion,    (which   the  Master  of  the    Rolk  had 


the  caose-  refused  with  costs  (a) ),  that  this  cause  mifi^ht  be  struck 
book  of  the  ^  ^  ^'"        _  ,i..i_.. 

same  term  in    out  of  the  cause  paper,  on  the  ground  that  it  had  been 

wbkh  pabb-     g^^  down  to  be  heard  in  the  cause-book  of  Trinity  term, 

catioa  has  ^  .      . 

pasted^  pro-      being    the   same   term   in   which   publication  passed. 

notiLt'^wn  Th^y  r«''^  "P^"  ^^^^  ^Vs  order  of  the  9th  of  July 
uDtil  after  the  1 725  {J)\  which  expressly  declared  that  no  cause  should 
tenxu  ^  ^^^  down  to  be  heard  in  the  same  term,  in  which 

publication  had  passed;  and  also  upon  the  under- 
standing, as  to  the  practice,  among  the  Six-Clerks,  all  of 
whom  considered  that  the  proceeding  complained  of 
was  irregular. 

The  Lord  Chancellor  said  he  entirely  concurred 
in  the  opinion  expressed  by  the  Master  of  the  Rolls 
There  was  no  contradiction  or  inconsistency  between 
the  order  of  Lord  King^  and  the  eighty-second  of  the 
New  Orders.  The  Book  of  Causes,  in  which  the  cause  in 
question  was  set  down,  though  called,  for  the  sake  of 
convenience,  the  Cause-book  of  Trinity  term,  was  in  fact 
the  Book  of  Causes  for  Trinity  term,  and  the  sittings 
afler  it.  The  cause  of  Turner  v.  HitchoHj  instead  of 
being  set  down  to  be  heard  in  Trinity  term,  was  set  down 
to  be  heard  in  the  course  of  the  sittings  during  the 
subsequent  vacation.  There  was  no  ground  for  theap  - 
plication  ;  which  must,  therefore,  be  refused,  (c) 

(a)  1  Keen,  814.  (<?)  Partridge  v.  Conn,  1  Sm, 

\ff)  Beames*s  Orders,  p.  335.         4'  Slu,  466. 
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The  Marquess  of  BREADALBANE  v.  The  Marquess         is^e. 

of  CHANDOS.  1857?  '' 

July  SS. 

TT^ARLY  in  the  year  1819,  a  marriage  having  been  On  a  treaty 
agreed  upon   between  the  Marquess  of  Chandos  carried  on  in 
(then  Earl  Temple)^  the  only  son  of  the  Duke  (then  the  '^^'««'w»»  be- 

Marquess)  only  son  of 
an  EngHth 
Marquess  and  the  daughter  of  a  Scotch  Earl,  the  terms  of  a  marriage  settlement 
were  embodied  in  a  paper,  called  **  Proposals;"  which  paper  was  approved  by 
the  respective  fathers,  on  behalf  of  their  children.    The  Proposals  stipulated 
that  the  Earl  should  pa^  or  advance,  as  the  portion  of  his  daughter,  certain 
sums  of  money,  at  the  times,  and  in  the  manner  therein  specified;  and  that,' in 
consideration  of  those  sums  and  of  the  marriage,  the  Marouess  and  his  son  should 
concur  in  charging  large  estates  in  Englandy  Ireland^  ana  the  Wat  Indies^  with 
certain  provisions  for  the  husband,  during  his  father's  life^  and  for  the  wife  and 
the  younger  children  of  the  marriage;  and  subject  thereto,  should  settle  the  same 
estates  upon  the  Marquess  and  his  son,  successively,  for  life,  with  remainders  to 
the  issue  of  the  marriage,  according  to  the  series  of  limitations  therein  specified. 
The  Proposals  concluded  with  a  proviso,  that  the  settlement  should  contain  the 
usual  po^vers  of  appointing  new  trustees,  the  usual  clause  of  indemnity  to  trustees, 
and  ail  other  usual  and  necessary  clauses.    A  settlement  was  then  prepared  and 
executed  in  London,  to  which  the  intended  husband  and  wife,  with  their  respective 
fathers,  and  certain  other  persons,  as  trustees,  were  parties,  and  of  which  tne  pro- 
visions, though  different  in  several  particulars,  were  similar  in  their  general  character 
to  the  terms  contained  in  the  Proposals ;  and  the  marriage  took  effecL    Many  years 
afterwards,  the  Earl,  who  was  a  domiciled  Scotchman,  died,  leaving  a  laree  per- 
sonal estate ;  and  a  suit  Itaving  been  thereupon  instituted  in  Scotland,  in  which  all 
persons,  who  were  competent  to  contest  the  question,  intervened,  it  was  adjudged 
ny  the  Court  of  Session,  and  also,  on  appeal,  by  the  House  of  Lords,  that  accord- 
ing to  the  law  of  Scotland,  the  daughter  of  the  deceased  Earl  was  entitled  to  a  pro- 
portionate share  of  her  father's  personal  estate,  called,  in  that  law,  her  legitim,  in- 
asmuch as  she  had  not  renounced  that  right  by  her  marriage  settlement,  or  other- 
wise.  Very  shortly  before  this  decision  of  the  Court  of  Sebsion,  the  Proposals,  which 
had  been  mislaid,  were  discovered ;  and  the  present  bill  was  then  filed  against  the 
husband  and  wife,  alleging  that  the  settlement  had  been  prepared  in  pnrsuancey  and 
on  tbc  basis,  of  the  Proposals;  that  in  Scotland,  a  clause  barring  leeitim  was  a  usual 
and  necessary  clause  in  the  marriage  settlement  of  a  child  for  whom  Uie  father  thereby 
advanced  a  portion ;  that  the  proviso  in  the  Proposals  was  understood,  by  all  the  con- 
tracting parties,  as  applying  to  and  comprising  such  a  clause ;  that  as  no  such  clause 
was  to  be  found  in  the  settlement,  as  executed,  the  settlement  did  not  efibctuate 
the  intention  of  the  contract,  as  expressed  in  the  Proposals;  and  that  it  was  in  this 
respect  erroneous,  and  ought  to  be  reformed.    The  bill  prayed  a  declaration  ac- 
cordingly, and  that,  in  the  meantime,  the  Defendants  mi^ht  be  restrained  by  in- 
junction from  proceeding  to  enforce  the  decree  obtained  in  the  Scotch  Court  for 
payment  of  the  sum  found  due  to  the  Defendants  on  account  of  the  legitim.    The 
Ijord  Chancellor  dissolved  the  injunction,  which  had  been  granted  by  the  "^ce- 
Chancellor,  and  held, 

First, 
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1836-        Marquess)  of  Buckingham^  and  the  Lady  Mary  Camp- 
^^^"V*^^     belly  the  youngest  daughter  of  the  late  Marquess  (then 
Marquess  of   the  Earl)  of  Breadalbane^  the  arrangement  of  the  terms 
BttEADALBAME  yp^^  which  a  settlement  in  contemplation  of  that  event 
The  should  be  made,  was  referred,  by  the  fathers  of  the  re- 

CHAwmw!^     spective  parties,  to  the  Rt.  Hon.  Thomas  GrenviUe^  and 
the  Earl  of  Lauderdale,  the  former  of  whom  represented 

First,  that  ^j^^  Duke  of  Buckingham*  and  the  latter,  the  Marquess 
the  proviso  o        '  »  i 

was  to  be  con-  o{  Breadalbane. 

strued  with 

reference  to 

the  subject-  The  treaty  which  followed  was  carried  on  in  London^ 

objects  of  the    where  the  respective  families  of  the  parties  were  dien 

settlement,       residing;  and  the  conduct  of  it  was  left  entirely  to  Mr. 

which  was  in  °  ^  ^ 

the  EngUik      Grenville  and  Lord  Lauderdale^  who,  in  the  course  of 

form,  and  ^^  negociations,  caused  certain  terms,  of  which  they 

cliisively  to  jointly  approved,  to  be  drawn  up  in  a  paper  called  '^  A 

jS?SatS"  Sketch  of  the  proposed  Settlement,'*  &c     This  Sketch 

and  that  a  specified  the  several  sums  which,  it  was  intended,  shou(d 

ring  legitim,  ^  P^^^  ^^  secured  by  Lord  Breadalbane  on  the  nsar- 

^^  M^^*^*' .  riage  of  his  daughter,  and  then  proceeded  to  give  an 

considered  as  outline  of  the  provisions  which,  in  the  opinion  of  the 

^  jP*"®^®"  referees,  were  proper  to  be  contained  in  the  settlement, 

Secondly,  to  be  made  by  the  Duke  of  Buckingham^  of  his  real 

the  claim  to  estates,  on  the  marriage  of  his  son,  and  of  the  various 

legitim  could  charges  to  be  imposed  on  those  estates,  in  favour  of  the 

by  an  express  intended  wife,  and  the  younger  children  of  the  marriage, 
contract,  t)e-  Jji^ 

tween  the 

father  and  the  daughter,  to  that  effect,  the  father,  in  approving  of  the  Propoiali, 
was  acting  on  behalf  of  his  daughter,  and  not  as  a  party  dealing  adversely  with  ber, 
for  the  purchase  or  renunciation  of  her  rights: 

Thiraly,  that  there  was  no  sufficient  evidence  to  shew  that  the  Proposals  con- 
stituted the  final  contract  of  the  parties,  and  had  not  been  varied  by  some  sob- 
sequent  agreement,  prior  to  the  execution  of  the  settlement. 

The  Court  will  not  reform  a  settlement,  on  the  ground  of  mistake,  unless  the 
evidence,  as  to  the  mistake,  and  as  to  the  real  intention  of  the  parties,  is  perfectlj 
clear  and  satisfactory. 

Whether  the  Court  would  entertain  such  a  suit,  on  the  ground  of  the  discovery 
of  matter  constituting  a  new  case,  after  the  subject  of  the  suit  had  been  adjudicated 
upon  and  disposed  of  by  a  foreign  tribunal  of  competent  jurisdiction,  when  it  did 
not  appear  that  the  new  matter  nvight  not  still  be  made  available  before  the 
foreign  tribunal,  according  to  the  course  of  proceeding  there,  qutsre. 
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The  Sketch,  having  been  signed  by  Mr.  GrenviUe  and        18S6. 

Lord  Lauderdale^  was   transmitted  to  Mr.  Vizard,  an     ^^^^f^ 

The 
English  solicitor  resident  in  London^  who  was  employed     Marquess  of 

in  the  transaction  as  the  solicitor  and  professional  ad-  ^'^^^'^^^"^2^'e 
viser  of  Lord  Breadalbane;  and  the  provisions  which  it  The 

contained  were  soon  afterwards  embodied  by  that  gentle-  Changs? 
man,  with  some  trifling  variations,  and  in  a  more  ex- 
panded form,  in  another  paper,  intituled  ^^  Proposals  for 
a  Settlement,"  &c.  a  copy  of  which  was  sent  to  Mr. 
Sobson,  the  solicitor  and  agent  of  the  Duke  of  Bricking'- 
ham  and  the  Marquess  of  Chandosj  for  their  approval. 

The  Proposals  began  by  stating  that  three  sums  of 
10,000/.,  each,  were  to  be  advanced  or  secured  by  Lord 
Breadalbane^  by  way  of  portion  for  his  daughter,  on  her 
marriage,  and  declaring  the  manner  in  which,  and  the 
times  when,  they  were  to  be  so  advanced  or  secured 
respectively :  they  next  stated  the  several  terms  of 
years  which  it  was  proposed  to  create  out  of  the  Duke 
of  Buckingham's  estates  in  the  counties  of  BuckSy  Oxon, 
Warwick^  and  Hants,  and  in  Ireland  and  the  JVest  Indies^ 
(the  yearly  income  of  which  estates  was  stated  to  be 
44,500/.,)  for  the  purpose  of  providing  an  annuity  of 
5000/.  for  Lord  Chandos,  during  the  life  of  his  father, 
and  pin-money  and  a  jointure  for  the  intended  wife,  and 
certain  allowances  and  portions  for  the  younger  children 
of  the  marriage,  in  the  different  events  which  might 
arise.  They  then  proceeded  to  provide  for  the  settle- 
ment of  the  same  estates,  subject  to  those  trust  terms, 
upon  the  Duke  of  Buckingham  and  Lord  ChandoSj  suc- 
cessively, for  their  respective  lives,  with  remainders  to 
the  first  and  other  sons  of  the  marriage,  successively, 
in  tail  male,  with  divers  remainders  over.  The  pro- 
posals then  went  on  to  specify,  in  detail,  the  particular 
trusts  upon  which  the  several  terms  of  years  were  to 
be  held  by  the  respective  trustees,  with  a  view  to  the 

Vol.  II.  3  B  various 
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1836.        various  contingencies  therein  expressed  and  provided 

^^"^"^     for ;  and,  for  that  purpose,  they  reserved  to  the  intended 

Marquess  of    husband  and  wife  certain  powers  of  appointment,  in 

Brsadalbanx  jjjpgj^u^  events,  over  the  sums  which  were  to  be  secured 

The  upon,  or  raised  by  means  of  the  trust  terms.     Tbe  Pro- 

Chandob.     posals  concluded  in  these  words,  —  **  the  settlement  to 

contain  the  usual  powers  of  appointing  new  trustees,  the 

usual  clause  of  indemnity  to  trustees,  and  all  other  usual 

and  necessary  clauses." 

These  proposals,  having  been  submitted  to  the  Doke 
of  Buckingham  and  Lord  Breadalbaney  and  approved  of 
by  them,  subject  to  some  variations,  the  precise  natore 
of  which  did  not  appear,  were  subsequently  returned  to 
Mr.  Vizard ;  under  whose  instructions  a  setdement  was 
soon  afterwards  prepared  by  an  eminent  conveyandog 
counsel  in  London. 

The  setdement  was  dated  the  1 1th  of  Mey  1819,  and 
was  made  between  the  Duke  of  Buckingham^  of  the  first 
part,  the  Marquess  of  Chandos^  of  the  second  part,  the 
late  Marquess  of  Breadalbane^  of  the  third  part,  the 
Lady  Mary  Campbell^  now  the  Marchioness  of  Chan* 
dosj  of  the  fourth  part,  and  the  different  trustees,  of 
the  fifth,  sixth,  and  seventh  parts,  respectively ;  and  it 
was  duly  executed  by  all  parties.  It  recited,  among 
other  things,  that,  upon  the  treaty  for  the  intended 
marriage,  it  was  agreed  that  Lord  Breadalbane  should 
pay  or  secure  the  sum  of  30,000/.  as  the  portion  or 
fortune  of  Lady  Mary  Campbell;  of  which  the  sum  of 
10,000/.  was  to  be  paid  on  or  before  the  solemnization 
of  the  marriage,  the  further  sum  of  10,000^  at  tbe  ex- 
piration of  eighteen  calendar  months  after  the  marriage, 
with  interest  at  5  per  cent  in  the  meantime^  and  the 
remaining  10,000/1  within  six  calendar  months  after 
the  death  of  Lord  Breadalbane,  with  interest  from  the 

day 
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day  of  his  decease:  that  it  was  further  agreed  that  the        1836. 
Duke  of  Buckingham  should  receive  from  Lord  Bread"     ^"^^J^jf^*^ 
albane  the  two  first^mentioned  sums  of  10,000/.  and    Marquess  of 
10,000/.,  with  the  interest  upon  the  latter  sum  from  the  Bbeadalbane 
day  of  the  solemnization  of  the  marriage ;  and  in  con-         The 
sideration  thereof  should  enter  into  the  covenant  therein-     caAiiSof. 
after  contained^  for  the  payment  of  the  sum  of  20,000/. 
within  two  years  after  the  solemnization  of  the  marriage, 
with  interest  for  the  same  in  the  meantime ;  and  that  such 
sum  of  20,000/.,  and  the  interest  thereof  should  be  fur- 
ther secured  in  the  manner  thereinafter  expressed :  and 
that  it  was  agreed  that  the  said  sum  of  20,000/.,  so  to  be 
covenanted  to  be  paid  by  the  Duke  of  Buckingham^  and 
the  said  sum  of  10,000/.,  the  residue  of  the  portion  of 
30,000/.,  to  be  secured  by  the  bond  of  Lord  Bread- 
albaTiCj  and  to  be  payable  after  his  decease,   and  the 
several  securities  for  the  same,  should  be  vested  in 
the  trustees  therein  named  (parties  thereto  of  the  fifth 
part),  upon  the  trusts  thereinafter  declared :  and  that  in 
further  consideration  of  the  intended  marriage,  and  also 
of  the  portion  or  fortune  of  Lady  Mary  Campbellj  the 
Duke  of  Buckingham  and  the  Marquess  of  Chandos  had 
proposed  and  agreed  to  settle  and  assure  the  several 
manors  and  estates,  in  the  counties  of  Buckingham^  Ox- 
Jbrdf  Warwick^  and  Northampton^  in  England^  and  in  the 
counties  of  Westmeath^  Longford^  Clare,  and  Queen*s 
County  in  Ireland^  and  in  the  island  of  Jamais  respect- 
ively, thereinafter  particularly  described,  to  the  several 
uses,  and  upon  and  for  the  several  trusts,  intents,  and 
purposes,  and  with,  under,  and  subject  to  the  several 
powers,  provisoes,  limitations,  declarations,  and  agree- 
ments thereinafl;er  expressed. 

After  these  recitals,  the  settlement  proceeded  to 
create,  out  of  the  estates  enumerated  in  the  recitals, 
various  terms  of  years,  which  were  vested  in  trustees,  in 

3  B  2  order 
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1886.       order  to  secure  an  annuity  of  50002.  to  Lord  Chandoii 
^■^^^jj^*^     during  his  father's  life-time,  as  also  pin-money  and  a 
Marquess  of  jointure  for  his  wife,  and  certain  allowances  and  portions 
BasADAuum  f^^  ^^  younger  children  of  the  marriage :  it  then  went 
The         on  to  specify  and  declare  particularly  the  trusts  of  the 
(T^aiJrDus.     several  terms,  and  to  give  to  the  trustees  the  powers 
necessary  for  the  purposes  contemplated,  with  reference 
to  the  different  contingencies  which  were  provided  (x; 
and,  subject  to  those  trusts,  it  limited  the  same  estates 
to  the  Duke  of  Buckingham^  and  the  Marquess  of  ChaHf 
doSf  successively,  for  lifi^  with  remainders  to  the  first 
and  other  sons  of  the  marriage,  successively,  in  tal 
male,  with  divers  remainders  over. 

The  various  trusts,  provisions,  and  limitations  con- 
tained in  this  settlement,  differed  in  several  particolan 
from  those  which  had  been  specified  in  the  Proposals; 
but  in  their  general  character  and  objects  they  were 
substantially  the  same.  The  estates  in  HanqMre^ 
which,  according  to  the  Sketch  and  Proposals,  had 
been  proposed  to  be  comprised  in  the  settlement,  were 
omitted;  and  the  Northamptonshire  estates  were  sob- 
stituted  in  their  place*  No  explanation  was  given  of  the 
reason  for  this  alteration,  or  of  the  circumstances  under 
which  it  was  made* 

On  the  11th  of  May  1819,  the  day  on  which  the  set- 
tlement was  executed.  Lord  Breadalbane  also  executed 
two  bonds,  one  of  which  was  to  secure  the  payment,  to 
the  Duke  of  BuckinghoM^  of  the  sura  of  10,000/1,  within 
eighteen  months  from  the  day  of  the  marriage,  and  the 
other  was  to  secure  the  payment,  to  the  trustees  named 
in  the  settlement,  of  a  like  sum  of  10,000^,  at  the  expir- 
ation of  six  months  from  the  day  of  his  own  decease^ 
with  interest  from  that  day.  The  marriage  took  effect 
shortly  after  the  execution  of  the  settlement ;  and  Lord 

Bread' 
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Breadalbane  paid  the  two  sums  of  lO^OOO/.,  each,  which        1886. 
he  had  agreed  to  advance  to  the  Duke  of  Btickingham^         Th^^ 
as  part  of  his  daughter's  portion,  at  the  respective  times    Marquess  of 
appointed  by  the  settlement  for  that  purpose.  Breadalbanb 

The 

By  certain  trust  dispositions,  executed  in  the  years  Chandos. 
182S  and  1828,  in  the  Scotch  form,  and  which  were  in 
the  nature  of  a  will.  Lord  Breadalbane  conveyed  all 
his  real  estates  in  Scotland^  of  which  he  was  seised  in 
fee,  and  all  his  personal  estate,  after  his  own  death,  to 
Viscount  Maitlandj  and  Certain  other  persons  therein 
named,  as  trustees  and  executors,  upon  the  trusts,  and 
for  the  purposes  declared  in  those  dispositions,  and  in 
certain  testamentary  papers. 

In  the  month  of  October  1831,  the  Lady  Elizabeth 
Campbell^  the  other  daughter  of  Lord  Breadalbane^  in- 
termarried with  Sir  John  Pringle.  Upon  her  mar- 
riage, her  father  advanced  a  sum  of  20,000/.  by  way 
of  portion,  and  in  the  contract  of  marriage,  executed 
on  that  occasion,  a  clause  was  inserted,  declaring  that 
the  sum  so  advanced  was  to  be  in  full  satisfaction  of 
all  her  claim  to  the  provision  known,  in  the  law  of 
Scotland^  by  the  name  of  legitim.  According  to  that  law, 
the  younger  children  of  a  father  domiciled  in  Scot^ 
land,  living  at  his  death,  are  entitled,  in  equal  shares, 
to  one  third  of  his  personal  estate,  called  the  children's 
legitim,  unless  their  right  has  been  barred,  either  by  a 
distinct  provision  to  that  effect  in  the  marriage  settle- 
rbent  of  the  father,  or  by  a  renunciation  or  release  exe- 
cuted by  the  children. 

The  late  Lord  Breadalbane  who  was  a  domiciled  Scotch" 
man  at  the  time  of  Lady  Chandos^s  marriage,  had  him- 
self married  without  any  settlement  being  made  upon  his 
marriage.     On  the  29th  of  March  1834,  he  died,  being 

3  B  3  entitled, 
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]  836.       entitled,  at  the  time,  to  large  real  estates  in  Scotland^  and 

^"^^^^C^    also  to  personal  property^,  to  the  amount  of  4OO,O0(tf. 

Marquess  of    and  upwards,  which  was  chiefly  situate  in  England*  His 

Baeaualbane  ^jJq^^  now  the  Dowager  Marchioness  of  Breadalbcme^ 

The         survived  him ;  and  the  present  Marquess  of  BreadaU 

Chandos.     banej  who  was  his  only  son  and  heir  at  law,  and  Lady 

Elizabeth  Pringle  and  the    Marchioness    of  Chandoi 

were  his  only  children  and  next  of  kin.     Probate  of  his 

trust  dispositions  and  testamentary  papers  was  granted 

by  the  Prerogative  Court  of  Canterbury^  to  Viscount 

Maitland.      The  debts,  and  funeral  and  testamentary 

expenses  were  paid  by  the  trustees  and  executors ;  and 

one  third  of  the  clear  surplus  of  the  personal  estate  was 

invested  by  them,  in  their  own  names,  in  the  En^iA 

funds. 

Shortly  after  the  death  of  Lord  Breadalbane^  who  had 

continued  to  be  a  domiciled  Scotchman  from  the  time  of 

Lady  Chando^s  marriage,  down  to  the  period  of  his 

decease,  various  claims  were  made,  by  difierent  parties, 

upon  his  trust  estates,  and,  among  others,  a  daim  was 

made  by  Lord  and  Lady  Chandos,  in  right  of  Lady  Chan- 

dosy  to  a  share  of  the  personal  estate,  in  respect  of  her  legi- 

tim.    On  the  12th  oF  November  1834,  the  acting  trustees 

and  executors  under  the  trust  dispositions,  commenced  an 

action  of  multiplepoinding  in  theCpurt  of  Session  in  Scot- 

land  (a  proceeding  analogous  to  an  interpleading  suit  in 

this  Court),  to  which  the  Dowager  Marchioness,  and  the 

present  Marquess  of  Breadalbane,  the  Marquess  and 

Marchioness  of  Chandos^  and  all  other  necessary  parties 

were  made  Defendants,  and  of  which  one  object  was  to 

obtain  the  decision  of  that  Court  upon  the  validity  of 

the  claim  set  up  by  Lord  and  Lady  Chandos.     On  the 

26th  of  January  1 836,  the  Court  of  Session  gave  judgment 

in  that  suit  (a),  and  thereby,  among  other  things,  found, 

that 

(a)  1 4  Shaw  4*  Dunlopy  509, ;  and  see  15  S/taw  4r  Bunlnp,  48. 
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that  the  Marchioness  of  Chandos  had  not,  by  her  con-  1836. 

tract  of  marriage,  or  otherwise,  renounced  her  legitim ;  ^'jf^^ 

and  that  she  was,  therefore,  entitled  to  make  her  claim  Marquess  of 

for  the  same ;  and  that,  inasmuch  as  she  was  the  only  **^"^"'^"* 

younger  child  of  the  late  .Lord  Breadalbane,  who  had  The 

not  renounced  the  right  of  legitim,  her  claim  extended  Chakdos. 
over  one  third  part  of  her  father's  personal  estate.     An 
appeal  against  the  judgment  of  the  Court  of  Session 
was  afterwards  presented  to  the  House  of  Lords. 

Pending  that  appeal,  the  Marquess  of  Breadalbanej 
who  was  the  party  prosecuting  the  appeal,  filed  the 
present  bill  against  the  Marquess  and  Marchioness  of 
Chandos^  and  against  the  trustees  and  executors  under 
his  late  father's  testamentary  dispositions. 

The  bill,  after  stating  the  transactions  already  men- 
tioned with  respect  to  the  treaty  of  marriage  between 
Lord  and  Lady  Chandos^  and  the  circumstances  under 
which  the  settlement  of  May  1819  was  prepared  and 
executed,  as  well  as  the  legal  proceedings  which  had 
taken  place  in  Scotland^  after  the  death  of  the  late  Lord 
Breadalbane^  relative  to  the  question  of  Lady  Ckandois 
title  to  legitim,  went  on  to  allege  that  the  Sketch  and 
Proposals  before  mentioned  had  come  to  the  hands  of  the 
Plaintiff  on  the  5th  of  January  1836,  only  a  few  weeks 
before  the  decision  of  the  Court  of  Session  (a),  having 
been  discovered  in  consequence  of  a  recent  and  diligent 
search  among  some  old  papers  in  the  possession  of  Mr. 
Vizard.  It  charged  that  the  Proposals  were  duly  con- 
sidered by  the  late  Lord  Breadalhane  and  by  the  Duke 
of  Buckingham^  and  also  by  Lord  and  Lady  Chandos^ 
and  were   approved  of  by  them;   and  that  all  those 

parties, 

(a)  The  cause  was  at  that  time  the  second  division  of  the  Court, 
waiting  for  judgment,  the  Lord  and  the  Judges  having  taken 
Ordinary  having  reported  it  to      time  to  consider  their  decision. 

3B  4 
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1836.       parties,  when  they  gave  such  approval,  expected  and 
^'^Zl^^    intended  that,  in  the  settlement  about  to  be  executed  in 
Marquess  of   pursuance  of  the  Proposals,  all  clauses  would  be  inserted 
Breadalbank  ^iiich  were  usually  inserted  upon  the  marriage  of  a 
The         daughter  whose  father  bad  property  affected  by  the  laws 
C^AN^s?     ^^  Scotland:   that  in   the   settlement  made  upon  the 
marriage  of  such  a  daughter,  a  clause  by  which  the 
daughter  renounced  her  right  to  legitim,  or  declared 
that  she  accepted  the  provision,  thereby  made  for  her,  in 
lieu  and  satisfaction  of  legitim,  was  a  clause  usually  in- 
serted :  that  when  the  Duke  of  Buckingham  and  Lord 
and  Lady  Chandos  approved  of  the  proposals,  they  knew 
that  the  late  Lord  Breadalbane  was  a  domiciled  Scotch* 
manj  and  was  possessed  of  large  property  both  real  and 
personal,  which  was  affected' by  the  laws  of  Scotland; 
and  that  they,  as  well  as  the  late  Lord  Breadalbane 
himself,  who  must  be  presumed  to  have  been  well  ac- 
quainted with  those  laws,  fully  expected  and  intended, 
or  understood,  that  the  settlement  to  be  executed  in 
pursuance   of  the   proposals    would    contain  such  a 
clause. 

The  bill  further  charged,  that  any  person  conversant 
with  the  laws  of  Scotland^  and  knowing  that  the  late 
Lord  Breadalbane  was  a  domiciled  Scotchman^  would, 
upon  reading  the  proviso,  in  the  Proposals,  for  the  inser- 
tion in  the  settlement  of  all  other  usual  and  necessary 
clauses,  have  known  that  a  clause  by  which  Lady  Chandos 
should  renounce  her  legitim,  or  accept  the  portion  given 
her  by  her  father  in  lieu  of  that  right,  was  a  usual  and 
necessary  clause  :  that  the  preparation  of  the  settlement 
was  left  by  all  parties  entirely  to  Mr.  Vizard^  on  the 
supposition  that  all  proper  and  necessary  clauses,  ac- 
cording to  the  Proposals,  would  be  inserted  therein ;  but 
that  Mr.  Vizard^  who  was  an  English  solicitor,  and  not 
conversant  with  the  law  of  Scotland^  was  not  aware  of 

the 
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the  right  of  a  child  to  legitim,  according  to  that  law  :        1836. 
that  Mr.  Vizard^  having  received  from  Mr.  Robson  the     ^xhe^ 
proposals  so  approved,  immediately  caused  the  settle-     Marquess  of 

H RR AJD A  LB AKS 

ment  of  the  11th  of  May  1819  to  be  prepared,  upon  ^ 

the  basis  and  in  execution  of  the  Proposals;  but  that,    ^^  The 

.      *  Marquess  of 

owmg  to  mistake  or  misapprehension,  such  settlement      Cuandos. 
was  not  prepared  in  conformity  with  them. 

The  bill  further  charged,  by  way  of  evidence  of  the 
late  Lord  Breadalban^s  intention  and  understanding 
that  the  provision,  made  by  him  for  Lady  Chaudosy 
should  be  in  lieu  of  legitim,  that  in  all  the  instruments 
executed  by  his  Lordship,  both  prior  and  subsequently 
to  the  marriage  of  his  younger  children,  in  which 
he  made  provision  for  such  younger  children,  he  de- 
clared that  the  provision  so  made  was  in  satisfaction  of 
their  right  to  legitim ;  and,  in  particular,  that  in  three 
several  bonds  which  he  executed  for  that  purpose,  in  the 
years  1794,  1798,  and  1812,  respectively,  a  declaration 
was  inserted  to  that  effect;  and  further,  that  in  a  bond 
executed  by  his  Lordship  in  the  year  1824,  by  which 
the  sum  of  10,000/.,  payable,  according  to  the  settle- 
ment, six  months  after  his  death,  was  secured  upon  his 
Scotch  property,  a  declaration  was  contained  that  such 
provision  was  in  full  of  all  legitim,  which  Lady  Chandos 
could  claim  against  his  estate  upon  his  decease. 

The  bill  further  charged,  that  in  the  before-mentioned 
proceedings  carried  on  in  the  Court  of  Session  in  Scot" 
landy  that  court,  according  to  its  own  practice,  and 
according  to  the  laws  of  Scotland^  was  not  competent 
to  take  into  consideration  the  matters  herein-before 
stated. 

The  bill  prayed,  in  substance,  a  declaration,  that  ac- 
cording to  the  true  construction  of  the  settlement  of  the 

nth 
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18S6.        11th  of  May  1819,  the  sum  of  30,0002.  advanced  by 
^^^)V*^^     the  late  Lord  Breadalbane  on  the  marriage  of  Lady 
Marquess  of    Chandos^   was  a  satisfaction  of  her  claim  to  l^tinii 
Bbeadalbanb  ^jjJ  ^^  accepted  by  Lord  and  Lady  Chandos  as  such; 
The         and  that  Lord  and  Lady  Chandos^  by  being  parties  to 
C^AMDos!     ^^^  settlement,  had  duly  renounced  or  released  all  their 
right  thereto:  but  if  the  Court  should  not  be  of  that 
opinion,  it  then  prayed,  in  the  alternative,  that  the  settle- 
ment might  be  reformed  and  amended,    by  inserting 
therein  a  proper    clause,    whereby  Lord   and  Lady 
Chandos  should  renounce  and  release  the  right  to  le- 
gitim,  or  declare  that  the  sum  of  30,000/.  was  given 
to,  and  accepted  by  them,  in  lieu  of  that  right;  and  that 
Lord  and  Lady  Chandos  might  be  restrained  from  avail- 
ing themselves  of  the  judgment  in  their  favour,  obtained 
in  the  Court  of  Session  against  the  other  Defendants, 
the  trustees  of  the  late  Lord  Breadalbane,  and  from 
doing  any  act  to  compel  such  trustees  to  pay  over  to 
them  the  amount  of  the  legitim,  or  the  funds  in  which 
the  same  was  invested ;  and  that  the  trustees  might,  in 
like  manner,  be  restrained  from  paying  over  or  trans- 
ferring such  funds  to  Lord  and  Lady  Chandos. 

The  Defendants,  the  Marquesd  and  Marchioness  of 
Chandos,  by  their  answer,  among  oilier  things,  said,  that 
they  did  not  know  or  believe  that  it  was  usual  in  Scot* 
land,  upon  the  marriage  of  a  child,  for  the  father  to 
give  such  child  a  marriage  portion  in  lieu  of  the  right 
to  legitim ;  for,  they  said  they  had  been  informed  and 
believed  that,  in  most  cases,  it  was  a  matter  of  special 
contract  and  arrangement  among  the  various  contracting 
parties,  what  should  and  what  should  not  be  done  in  that 
behalf;  and  tliat  it  was  only  where  there  was  a  special 
and  express  purpose  and  intention  to  exclude  the  claim 
of  legitim,  that  it  was  usual  in  Scotland,  upon  the  mar- 
riage of  a  child,  for  the  father  to  give  such  child  a  mar- 
riage 
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riage  portion  in  bar  or  satisfaction  of  legitim;  and  that        1836. 
where  it  was  intended  to  exclude  such  claim,  a  clause     ^^^J^tf"^*' 
accepting  such  marriage  portion,  and  acknowledging  it    Marquess  of 
to  be  in  lieu  thereof,  and  expressly  releasing  the  claim,  Bbeadalbahe 
was  usually  introduced  into  the  marriage  settlement  of         The 
such  child ;  but  they  stated  that  they  did  not  know  or    ^[^ndos. 
believe  that  the  late  Lord  Breadalbane  ever  expressed 
any  intention,  that  the  provision  made  by  him  for  his 
daughter  Lady  Chandosj  on  her  marriage,  should  be  in 
satisfaction  of  her  claim  to  legitim,  and  that  they  did 
not  believe  that  he  ever  entertained  such  intention. 

The  Defendants,  by  their  answer,  further  stated,  that 
the  terms  of  the  marriage  settlement  were  arranged  with 
the  assistance,  and  under  the  advice,  of  the  Earl  oi  Laur 
derdale^  who  was  educated  for  the  Scotch  bar,  and  was 
a  member  of  the  faculty  of  advocates,  and  was  well 
acquainted  with  the  law  of  Scotland^  and  particularly 
with  the  law  of  legitim,  and  was  also  well  aware  of 
the  fact  that  the  father  and  mother  of  Lady  Chandos 
had  married  without  any  settlement ;  and  they  further 
stated  that  the  portion  or  fortune  of  Lady  Chandos  was 
a  subject  which  was  left  by  the  Defendants  to  their 
respective  parents.  The  Defendants,  by  their  answer, 
positively  denied  that  they  expected  or  intended,  or  that 
they  believed  that  the  other  persons  who  were  parties  to 
the  treaty  of  marriage,  and  approved  of  the  Proposals,  or 
any  of  them,  expected  or  intended  that  there  should  be 
a  clause  in  the  settlement  by  which  Lady  Chandos  would 
be  made  to  release  or  renounce  her  right  to  legitim,  or 
by  which  it  would  be  declared  that  the  provisions  con- 
tained in  the  settlement  were  given  to,  and  accepted 
by  her  in  lieu  of  that  right  They  said  they  believed 
that  the  Proposals  and  settlement  were  made  without  ' 
any  reference  whatsoever,  on  the  part  of  any  of  the  per- 
sons who  were  parties  thereto,  or  who  took  part  in  the 

treaty. 
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1836.        treaty,  to  the  right  of  Lady  Chandos  to  legitim;  and 

^'^'^^HT^     that  they  did  not  know  or  believe  that  it  was  the  in- 

Maniuetsof    tention  of  the  late  Lord  BreadaJhaney  and  they  posi- 

Bebadalbans  ^^^ly  jg^j^  ^j^^^  j^  ^^5  ^g  intention  of  the  llefendants, 

The  that  the  settlement  should  contain  a  clause  barring  or 
CuAjIwos?  releasing  that  right.  They  further  denied,  that  it  was 
owing  to  mistake  or  misapprehension,  or  for  any  other 
reason,  that  the  settlement  was  not  prepared  by  Mr. 
Vizard  in  conformity  with  the  Proposals ;  for,  they  said 
that,  to  the  best  of  their  knowledge  and  belief,  such 
settlement  was  prepared,  as  to  the  matters  in  question  in 
the  cause,  entirely  in  conformity  with  the  Proposals, 
although  it  varied  therefrom  in  several  particulars  as  to 
other  matters,  not  relevant  to  the  questions  in  the 
cause. 

They  further    stated,   that  the  preparation  of  the 
settlement   was   lefl   by    the  parties   entirely   to  Mr. 
Vizard^  who  was  the  solicitor  of  the  late  Lord  Breadr 
albane  ;  and  that  they  believed  that  the  settlement  did, 
in   fact,  contain  all  the  clauses  which  were  intended 
to  be  introduced  therein.     They  denied  that,  according 
to  the  true  construction  of  the  settlement,  the  sum  of 
80,000/.,  advanced  by  the  late  Lord  Breadalbane^  was  in 
full  satisfaction  of  any  right  which  Lady  Chandos  had, 
or  might  thereafter  have,  to  legitim,  or  that  the  Defen- 
dants, by  being  parties  to  and  executing  the  settlement, 
had  renounced  or  released  such  right.    They  stated,  that 
in  the  action  of  multiplepoinding  in  the  Court  of  Session 
it  was  competent  to  the  parties  to  such  action  to  bring 
forward  any  defence,  whether  legal  or  equitable,  to  the 
claim  to  legitim  set  up  by  the  Defendants,  in  right  of 
Lady  Cfiandos ;  and  that  it  was  competent  to  the  Plain- 
tiff to  insist,  in  that  action,  that,  if  the  marriage  setde- 
ment  did  not  expressly  or  effectually  exclude  such  claim, 
the  settlement  ought  to  be  corrected  or  reformed  ac- 
cordingly. 
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cordingly.     They  further  stated,  that  since  the  filing  of  1 886. 

the  bill,  the  appeal  prosecuted  by  the  Plaintiff  against  ^"^^h^*^ 

the  judgment  of  the  Court  of  Session,  had  been  heard  Marquess  of 

in  the  House  of  Lords,  by  which,  on  the  16th  of  August  ^bbadaleani 

1836,  the  judgment  of  the  Court  of  Session  had  been  in  The 

all  respects  affirmed  {a) ;  and  they  submitted  that  by  ^"'^""os?^ 
such  affirmance  the  right  of  Lady  Chandos  to  legitim 
was  conclusively  established. 

The  Defendants,  the  trustees,  appeared  and  put  in  their 
answer  to  the  bill ;  but  it  was  admitted  that  they  usually 
resided  and  were  domiciled  in  Scotland. 

Upon  the  coming  in  of  the  answer,  the  Vice  Chan- 
cellor granted  an  injunction  in  the  terms  of  the  prayer 
of  the  bill.  The  Defendants,  Lord  and  Lady  ChandoSj 
now  moved  that  the  injunction  might  be  dissolved. 

Mr.  Tinney^  Mr.  Pemherton^  Mr.  Burge^  Mr.  Wigramy 
and  Mr.  Stuart^  for  the  motion. 

Mr.  Knighty  Mr.  'Jacobs  and  Mr.  Richards^  contra. 

The  case  was  very  fully  and  elaborately  argued ;  first, 
upon  the  preliminary  question  how  far  this  Court  had, 
under  the  circumstances,  a  right,  or  if  it  had  the  right, 
would,  in  the  exercise  of  its  discretion,  be  inclined,  to 
adjudicate  upon  a  matter  which  had  already  been  enter- 
tained and  disposed  of  by  a  foreign  tribunal  of  com- 
petent jurisdiction;  especially  when  that  tribunal  was 
legally,  though  not  actually,  in  possession  of  the  fund, 
and  the  trustees  were  properly  amenable  to  its  jurisdic- 
tion ;  and,  secondly,  upon  the  merits,  as  appearing  from 
the  admissions  contained  in  the  Defendants'  answer. 

Upon 

(a)  2  Shaw  J^  Madean^  377. 
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1836.  Upon  the  question  of  conflicting  jurisdictions,  and 

^'^^v^^     upon  the  effect  of  the  discovery  of  new  matter  in  indue- 

Marquess  of    ing  the  Court  to  permit  a  former  judgment  or  decree^ 

Brbadalbani  gitijgj.  q[  iig  Qn^  Qj.  Qf  another  court,  to  be  re-opened,  the 

The  following  authorities  were  cited;  OgiMe  v.  Heme{a\ 
*JfJ22^JJ^  Wharton  v.  May  (J),  Pieters  v.  Thompson  (c),  Beckfbrd  v. 
Kemble  (rf).  Ball  v.  Storie  (e)^  Kennedy  v.  The  Earl  ofCas- 
siUis  {g\  Bushby  v.  Munday  (A),  Lord  Portarlington  ▼. 
Soulby  (f),  and  the  cases  there  referred  to ;  British  Linen 
Company  v.  Drummotid  (i),  De  la  Vega  v.  Vianna  (/), 
Farquharson  v.  Seton  (m),  Lord  Redesdale  (n),  Orrf  t. 
Noel  {o). 

With  respect  to  the  principles  which   govern   the 
Court,  in  rectifying  instruments  on  the  ground  of  mis- 
take. Marquess  Townshend  v.  Stangroom  (p\    Peake  v. 
Penlington  (y),  Beaumont  v.  Bramley  (r),  and  T^e  Duke  of 
Bedford  v.  The  Marquess  ofAbercom  (5)  were  referred  ta 

To  prove  that,  where  the  right  of  the  child  to  legitim 
had  not  been  excluded  by  the  marriage  settlement  of 
the  parents,  it  could  only  be  barred  by  an  express 
renunciation  or  release  on  the  part  of  the  child,  reliance 
was  placed  on  the  judgment  of  the  Court  of  Session  in 
this  very  case,  and  on  the  affirmance  of  that  judgment 
by  the  House  of  Lords,  (t)    Reference  was  also  made, 

for 

(fl)  IS  Vet.Ses,  (m)  5  Rust. 4 5. 

(b)  5  Vet.  71.  («)  2 V.  on  PL  85—94.  4th  eJ. 

(c)  Coop.  294.  (o)  6  Mad.  197. 

(d)  1  Sim.  4-  Stu.  7.  (p)  6  Vet.  528. 

(e)  ]  Sim. 4-  Stu.210.  (q)  2  Vet.  t  B- SIX. 
(g)  2  SuMin.  515.  (r)  1  T.  4r  Rut*.  41. 

(A)  5  Mad.  297.  (*)  1  Mylne  4-  Craig,  3 1 2. 

(i)  5  M^ne  4*  Keen,  104.  (t)  14  Shaw  4*  Xhin,  509.,  and 

(k)  10  JET.  4>  Crets.  903.  2  Shaw  4*  Mad.  377. 
(0  1  B.  ^  Ad.  284. 
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for  the  purpose  of  more  fully  explaining  the  nature  of        1836. 
the  right,  to  iMsliley  v.  Hog{a\   Clark  v.  Bums{b\      ^"^TjiT^ 

Belts  Principles  of  the  Law  of  Scotland,  [c)  Marquess  of 

Brbaoalbani 

In  support  of  the  proposition,  contended  for  by  the  '^^^ 

Plaintiff,  that  according  to  the  law  and  usage  of  Scotlandj  Chanoos. 
a  clause  barring  legitim  was  a  usual  and  necessary  clause, 
in  the  marriage  settlement  of  a  daughter  for  whom  her 
father  thereby  made  a  provision,  and  that  Lord  BreadaU 
bane  and  Lord  Lauderdale  must,  therefore,  have  under- 
stood the  proviso,  in  the  Proposals,  for  the  introduction 
of  all  usual  and  necessary  clauses  in  the  settlement,  as 
comprizing  and  referring  to  such  a  clause,  several  text 
writers  upon  the  law  of  Scotland^  and  numerous  books 
of  precedents  and  forms  of  deeds,  recognized  by  that  law, 
were  particularly  referred  to;  among  others,  Dallais 
Styles  {d)j  Spottista)ode  on  Writs  (^),  BelTs  Forms  of 
Deeds  (g).  Juridical  Styles  (A),  Russell  on  Conveyance 
ing.  (0 

The  rest  of  the  argument  consisted  chiefly  of  reason- 
ings founded  on  the  circumstances  attending  the  treaty 
of  marriage,  and  the  situation  and  objects  of  the  several 
parties  to  it,  and  of  critical  observations  on  the  language 
and  peculiar  provisions  of  the  different  instruments. 
The  points  mainly  insisted  upon  by  the  Plaintiff,  in 
support  of  the  injunction,  are  stated  and  considered  in 
the  judgment. 

The 

(a)  Stated    in   Robertson  on         (^)  Edit.  1804.  pp.  3 10.334 — 
Personal  Succession,  p.  196.  38. 

(b)  \Z  Shaw  i  Dun.  326.  (A)  Vol.i.  pp.164,  165.  178. 

(c)  page  432.  183.   217,  218.  229.  293.   295., 
{d)  page*  704.  731.  738.                 vol.  ill.  ed.  1 795,  pp.  168—172, 
(e)  5th  edit.  420.  (t)  2d  edit.  p.  326. 
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1836.  The  Solicitor-General  and  Mr.  T.  J.  Phillips,  ap- 

^^^r^"^     peared  for  the  Defendants,  the  trustees. 

Marquesf  of 
Basadalbamb  — — — ^— — — 

9. 

The 

Marquess  of        The  Lord  Chancellor. 

CUANOOS. 

1857.  This  was  a  motion  to  discharge  an  order  of  the  Vice- 

July  2f .  Chancellor  for  an  injunction  restraining  Lord  and  Lady 
Chandos  from  taking  advantage  of  a  judgment  of  the 
Court  of  Session  in  Scotland.  The  case  was  argued 
before  me  some  considerable  time  ago.  The  magnitude 
of  the  sum  in  question  between  the  parties,  and  the  order 
which  has  been  pronounced  by  the  Vice-Chancellor, 
made  me  desirous  to  postpone  my  judgment,  until  I 
should  have  had  time  to  go  through  the  whole  of  the 
papers,  and  to  consider  the  various  points  which  had 
been  argued  at  the  bar.  I  have  now  had  an  opportunity 
of  doing  so ;  and  I  hope  the  parties  have  not  expe- 
rienced any  material  inconvenience  from  the  delay  which 
has  taken  place. 

The  bill  raises  three  propositions.  It  first  prays  the 
Court  to  declare,  that  by  the  construction  of  the  settle- 
ment of  1819,  the  claim  to  legitim  is  barred.  It  then 
alleges,  that  if  that  should  not  be  found  to  be  so,  it  was 
a  matter  of  contract  and  agreement  between  the  parties 
at  the  time  of  the  marriage  settlement  of  Lord  and 
Lady  Chandos,  in  the  year  1819,  th^t  the  legitim 
should  be  barred ;  and  lastly,  it  alleges  that  a  paper  has 
,  lately  been  discovered,  being  the  Proposals  which  pre- 
ceded the  settlement,  and  that  those  Proposals  furnish 
evidence  of  the  intention  of  the  parties,  or  at  least 
contain  words  amounting  to  a  contract,  that  the  settle- 
ment should  contain  a  provision  barring  Lady  Chandois 
title   to  legitim;   and   on   these   three  grounds  —  the 

construction 
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construction  of  the  settlement  of  1819,   the  alleged  1837. 

contract  between  the  parties,  and  the  effect  of  words  ^^^juf^*^ 

found  in  the  Proposals,  though  not  introduced  into  the  Marquess  of 

settlement,  —  it  prays  that  the  Court  will  grant  an  in-  ^^^^-^^^^^ 

junction  to  restrain  Lord  and  Lady  Chandos  from  taking  The 

advantage  of  the  judgment  of  the  Court  of  Session,  by  c^an^ot? 
which  Lady  Chandos  has  been  decreed  entitled  to  her 
legitim. 

The  sum  in  question  is  of  great  magnitude ;  for  it  is 
one  third  part  of  the  whole  personal  estate  of  the  late 
Lord  BreadalbaTie^  which  personal  estate  is  said  to 
amdiint  to  400,000/. 

Now,  as  to  the  first  of  the  propositions  raised  by  the 
bill,  that  is  finally  disposed  of  by  the  judgment  of  the 
House  of  Lords.  The  construction  of  the  settlement  of 
1819  has  been  the  subject  of  a  judgment  of  the  Court  of 
Session,  and  that  judgment  has  been  affirmed  by  the 
House  of  Lords,  by  which  it  has  been  decided  that  the 
settlement  does  not  bar  the  title  to  legitim  in  this  case. 

The  next  proposition  in  the  bill,  namely,  that  it  was 
*a  matter  of  contract,  that  the  legitim  should  be 
barred,  and  that  the  settlement  therefore  did  not  carry 
into  effect  that  which  was  agreed  upon  between  the. 
parties,  is  positively  denied  by  the  answer;  and  this 
being  a  motion  upon  the  answer,  it  must,  for  the  present 
puipose,  be  assumed,  and  indeed,  looking  at  all  the 
transactions  between  the  parties,  I  have  not  the  slightest 
doubt,  that  there  was  no  such  contract  between  them. 

The  only  remaining  point,  therefore,  is  that  which  has 
been  put  forward,  as  the  principal  equity  in  support  of 
the  Plaintiff's  claim  to  this  injunction,  namely,  that  the 
Proposals,  which  were  not  in  evidence  before  the  Court 

Voi.n.  SC  of 
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18 37.        of  Session,  and  which,  it  is  alleged,  haTe  been  since  dis- 

^^^y'^^     covered,  contain  within  themselves  that  which  amounted 
The  ' 

Marquess  of    to  a  contract,  whether  the  parties  had  it  in  contemplft- 
**^"*^*  tion  or  not,  that  the  legitim  should  be  barred. 


The 


CvMTooB.  '^^  Proposab  were  prepared  in  London  by  Mr. 
Vizard.  It  is  stated  that  they  were  approved  of  by  the 
Duke  of  Buckingham,  acting  for  his  son  Lord  Ckandas, 
and  by  Lord  Breadalbane,  acting  for  his  daughter  Lady 
Chandos.  The  Prc^osab  were,  in  substance,  that  Lord 
Breadalbane  should  pay  20,0O0L  — 10,0002.  down,  and 
10,000/!.  within  eighteen  months  after  the  marriage— 
and  further,  that  he  should  enter  into  a  security  for  the 
payment  of  10,000/.  more  after  his  own  death.  In  con- 
sideration of  these  three  sums,  making,  in  all,  30,000/., 
the  Duke  of  Buckingham  agreed  to  settle  very  large 
estates  on  the  issue  of  the  marriage,  and  out  of  those 
estates  to  provide  a  jointure  for  Lady  Chandos,  and  por- 
tions for  younger  children ;  and  then,  after  enumerating 
the  various  trusts  of  the  sums  of  money  to  be  thus 
raised,  the  Proposals  went  on  to  provide  for  the  diflerent 
purposes  which  the  parties  had  in  view,  with  regard  to 
the  settlement  of  the  real  estates  and  the  application  of 
the  30,000/.  for  the  benefit  of  the  younger  children; 
The  Proposals  then  contained  these  words,  —  ^^  the  set- 
tlement to  contain  the  usual  clause  of  indemnity  to 
trustees,  and  all  other  usual  and  necessary  clauses*'' 

It  is  contended,  that  inasmuch  as  it  is  usual  in 
Scotland,  when  a  father  provides  a  portion  for  a  child, 
that  he  should  require  the  child  to  enter  into  a  renun- 
ciation of  the  claim  to  legitim,  these  words  in  the  Pro* 
posals  amounted  to  a  contract  between  the  parties, 
whether  they  had  it  in  contemplation  or  not,  that  the 
settlement  should  contain  that  which  is  alle^fM  to  be  a 
usual  provision  in  Scotch  settlements. 

Now^ 
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Now,  the  settlement  itself  was  entirely  of  English        1837. 
manufacture :  it  was  prepared  by  Mr.  Vizard^  who  was      ^^^^*^ 
an  English  solicitor;  and,  in  point  of  fact,  it  contains  no     Marquess  of 
such  clause;  but  it  recites  that  Lord  Breaddlhane  was  ^^^^^^^^^^^ 
to  pay  and  secure  30,000/.  as  the  portion  or  fortune  of         The 
Lady  Chandos.    That  has  been  adjudged  not  to  amount      Chanoos. 
to  a  renunciation  of  legitim ;  it  being  clearly  established, 
that,  in  the  Scotch  law,  legitim  cannot  be  renounced  by 
inference,  but  that  express  contract  and  distinct  renun- 
ciation are  required,  for  tlie  purpose  of  depriving  a  child 
of  legitim. 

Lord  Breadalhane  afterwards  executed  two  bonds; 
one,  to  secure  the  10,000/.,  payable  eighteen  months 
after  the  marriage;  and  the  other,  to  secure  the  10,000^ 
payable  after  his  own  death. 

It  appears  that  in  the  year  1831,  the  other  daughter 
of  Lord  Breadatbane^  now  Lady  Elizabeth  Pringkf 
married;  and  in  her  marriage  settlement  there  is  an 
express  renunciation  of  her  title  to  legitim. 

It  appears  also  that,  in  the  year  1824,  Lord  Chandos^^ 
marriage  having  taken  place  in  the  year  1819,  Lord 
Breadalbane  was  desirous,  under  a  power  given  him  by 
an  act  of  parliament,  of  charging  upon  his  estates  the 
10,000/.  which  he  had  contracted  to  pay  within  six 
months  after  his  decease ;  and  in  the  bond,  which  he 
then  executed  for  that  purpose,  he  expressly  declared, 
that  the  10,000/.  so  charged,  was  to  be  in  bar  of  Lady 
Chando^s  title  to  legitim.  That  circumstance,  however, 
can  only  be  material  in  so  far  as  it  may  evidence  the 
impression  upon  Lord  Breadalban^s  mind:  it  cannot 
affect  the  rights  of  the  parties,  which  are  to  be  deter- 
mined, not  by  any  thing  which  Lord  Breadalbane  did 

3  C  2  after 
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1837.        after  the  marriage,  but  by  that  which  took  place  be- 
^^]^g         tween  the  parties  at  the  time  of  the  marriage. 

Marquess  of 
Bheadalbani        j.  .i_  ^       .    •       ^     .1 

I,.  It  appears,  moreover,  that  anterior  to  the  marriage, 

The  that  is  to  say,  in  the  years  1794,  1798,  and  1812,  Lord 

Marquess  of  */  ^  ^  '  » 

Chanjxm.  Breadalbane  executed  certain  instruments,  making  pro- 
vision for  his  younger  children ;  and  that  in  all  those 
instruments  it  is  declared,  that  the  provision  so  secured 
was  to  be  in  bar  of  the  children's  title  to  legitim.  These 
instruments,  of  course,  are  immaterial  to  the  present 
purpose ;  they  are  important  only  as  shewing  Lord 
Breadalbane's  knowledge  of  what  was  necessary  in  order 
to  bar  a  child's  claim  to  legitim. 

The  Court  of  Session  in  Scotland  is,  unquestionably,  a 
court  of  equity  as  well  as  acourt  of  law ;  and  I  apprehend 
there  can  be  no  doubt,  that  it  was  within  the  jurisdiction 
of  the  Court  of  Session  to  entertain  the  question  which 
the  Plaintiff  has  thought  proper  to  raise  upon  this 
record.  The  suit  in  Scotland  was  a  suit  of  multiple- 
poinding,  in  which  all  parties,  having  any  claim,  were 
called  before  the  Court,  for  the  purpose  of  asserting 
their  title  to  the  personal  property  of  Lord  Breadal- 
bane. The  question,  whether  Lady  CAandos's  tide  to 
legitim  was  barred  by  the  setdement,  was  distinctly 
raised  in  that  suit;  but  no  question,  with  respect  to  that 
tide,  founded  on  the  supposed  effect  of  the  terms  of  the 
Proposals,  was  then  brought  forward.  It  certainly  is 
contrary  to  the  practice  of  this  Court  to  assume  juris- 
diction in  favour  of  parties  who,  having  had  an  oppor- 
tunity of  asserting  their  title  in  another  court,  where  the 
matter  has  been  properly  the  subject  of  adjudication, 
have  either  missed  that  opportunity,  or  have  not  thought 
proper  to  bring  their  title  forward* 

In 
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In  the  view  I  have  taken  of  this  case,  however,  it  ils        1837. 
not  necessary  to  pursue  that  topic  further.     I  have  ad-     ^xhg^ 
verted  to  it  only  that  I  may  not  be  misunderstood ;  that    Marquess  of 
it  may  not  be  thought  to  be  clear  that  this  Court  would  ^ 

entertain  or  enforce  a  claim  to  an  equity,  after  the  case  The 

had  been  the  subject  of  adjudication  by  another  Court,  Chandos. 
of  competent  jurisdiction,  and  in  which  the  matter  of 
equity  was  equally  cognizable,  upon  the  ground  of  the 
party  not  having  thought  proper,  or  having  from  acci- 
dent, or  for  any  other  reason,  taken  no  steps,  to  bring 
the  claim  before  that  Court. 

Such  being  the  case  made  by  the  bill,  the  Defendants, 
by  their  answer,  positively  deny  all  contract  or  under- 
standing on  the  subject.  They  say  that  the  whole  ne- 
gociation  was  left  to  the  Duke  of  Buckingham^  on  the 
one  side,  and  to  Lord  Breadatbane,  on  the  other :  they 
admit  that  it  is  usual  in  Scotland  to  insert  clauses  bar- 
ring legitim ;  but  they  state,  that  which  was  established 
to  be  the  law  of  Scotland  by  the  decision  of  the  House 
of  Lords  in  this  very  case,  that  although  it  is  usual  to 
insert  a  clause  barring  legitim,  yet  legitim  cannot  be 
barred  except  by  distinct  contract.  They  also  admit 
that,  on  Lady  Elizabeth  Pringle's  marriage,  her  legi- 
tim was  barred ;  but  they  allege  that  it  was  barred  by 
express  contract,  introduced  into  her  marriage  settle- 
ment. 

Now,  by  what  is  stated  in  tlie  answer,  and  by  what 
was  decided  in  the  Court  of  Session,  and  confirmed  by 
the  House  of  Lords,  two  points  are  clearly  established ; 
first,  that  the  mere  giving  a  portion  is  no  bar  to  legitim, 
but  that  in  order  to  bar  legitim  it  is  necessary  there 
should  be  express  renimciation  ;  and  secondly,  that  the 
settlement  in  this  case  did  not  operate  as  a  bar  to  the 
right  claimed  by  Lady  Chandos. 

3  C  3  The 


784  CASES  IN  CHANCERY. 

1837.  The  sole  consideration,  therefore,  is  whether  the  pro- 

^■^J^J^**^*^  vision,  in   the   Proposals,   for   the  insertion   of  "  the 

Marquess  of  usual   and  necessary  clauses'*  entities  the  Plaintiff  to 

Besadalbani  i^j^^g  ^{jg  settlement  reformed  by  the  insertion  of  such  a 

The         clause. 
Marquess  of 
Chandos. 

The  first  question  is,  was  that  the  intention  of  the 

parties  ?  First  of  all,  was  it  the  intention  of  Lord  and 
Lady  ChandoSy  the  parties  from  whom  this  very  valuable 
right  is  supposed  to  have  been  taken  away  by  what  took 
place  in  the  year  1819?  By  their  answer  they  posi- 
tively deny,  not  only  that  there  was  any  such  intention, 
or  any  such  contract,  on  their  parts,  but  that  the  sub- 
ject-matter was  present  to  their  minds  at  all.  In  short, 
they  state  that  they  knew  nothing  about  legitim ;  and 
there  is  no  reason  to  suppose  that  the  case  is  at  all  mis- 
represented by  the  answer. 

The  next  question  is,  was  it  the  intention  of  the 
Duke  oi  Buckingham  to  surrender  the  claim  to  l^tim? 
It  is  equally  clear  that  he  thought  nothing  about  it :  it 
is  probable  that  he  knew  nothing  about  it ;  and  there 
is  an  absence  of  ail  evidence  that  he  ever  had  present 
to  his  mind  the  claim  of  legitim,  to  which  his  son,  in 
right  of  his  wife,  would  become  entitled,  or  that  he  ever 
intended  to  consent  to  the  barring  of  any  such  claim. 

It  is  then  said,  though  that  may  be  true,  yet  Lord 
Breadalbane,  living  in  Scotland^  and  being  acquainted 
more  or  less  with  Scotch  law,  and  having  the  assistance 
of  a  very  experienced  Scotch  lawyer.  Lord  Lauderdale^ 
whom  he  appears  to  have  consulted  on  all  the  arrange- 
ments with  regard  to  the  settlement,  must  have  known 
the  law  of  Scotland  with  reference  to  the  child's  title  to 
legitim,  and  have  known  that  it  was  usual  to  insert 
clauses  barring  legitim,  in  settiements  made  by  a  father 

on 
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on  bis  children ;  and  that  he  must  therefore  have  under-        18S7* 

stood  the  words  "  usual  and  necessary  clauses"  as  in-     ^"^^mf^"^ 

tending  to  provide  that  the  settlement  to  be  prepared    Marquess  of 

in  pursuance  of  the  Proposals  should  contain  a  clause  Bkbadaliam* 

barring  Lady  Chandoi^  title  to  legitim.  The 

Marquess  of 
Chandos. 

The  first  observation  that  arises  upon  that  proposition 
is  this,  that  Lord  Breadalbane  was  afterwards  a  party 
to  the  settlement  itself,  which  contains  no  such  clause. 
It  also  appears  that  subsequently,  namely,  in  the  year 
1824,  he  executed  a  deed  of  that  date,  by  which  he 
charged  the  sum  of  1 0,000/.,  payable  within  six  months 
after  his  decease,  upon  his  Scotch  estates,  and  declared 
that  it  should  be  in  bar  of  legitim.  Now,  if  he  had 
suppposed  that  legitim  had  been  already  barred  by  the 
settlement,  it  would  have  been  perfectly  unnecessary,  in 
a  deed  which  was  meant  to  carry  into  effect  the  pro- 
visions of  the  settlement,  to  specify  that  the  sum  thus 
secured  should  be  in  bar  of  legitim. 

But,  supposing  that  Lord  Breadalbane  had  any  such 
intention,  —  supposing  that,  as  he  resided  in  Scotland^ 
he  was  more  or  less  cognizant  of  Scotch  law,  and  that  the 
right  of  the  child  to  legitim,  and  the  means  by  which  that 
right  might  be  barred,  had  been  present  to  bis  mind  —  it 
is  quite  cleaf  that  he  never  even  communicated  his  in- 
tention to  the  other  parties.  The  renunciation  of  legitim 
by  his  daughter  was  a  proceeding  which  would  enure 
to  his  own  benefit :  he  was  authorised  to  treat,  on  her 
behalf,  with  the  father  of  her  intended  husband,  with 
respect  to  such  rights  as  he  conferred  upon  her  by 
the  provision  of  30,000/.  which  he  then  made  in  her 
favour ;  but  he  had  no  authority,  nor  was  it  ever  sup- 
posed that  he  was  invested  with  any  authority,  to  treat, 
not  as  with  the  father  of  the  husband,  but  as  between 
himself  and  his  daughter  on  the  subject  of  her  claim  to 

3  C  4  legitim; 
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1837*  legitim;  the  daughter  and  her  intended  husband  being 
^Jf^^^  entirely  ignorant  of  the  existence  of  any  such  claim,  or 
Marquess  of    of  any  such  effect  being  given,  or  intended  to  be  given, 

*'^'©!^'^*'*  to  the  transaction  then  in  progress. 
The 

CuAhDot.  Now,  if  Lord  Breadalbane  put  that  construction  upon 
those  words  —  of  which,  however,  there  is  not  only  no 
evidence,  but  as  to  which  I  am  perfectly  satisfied  that 
the  subject-matter,  strange  as  it  may  appear,  was  as  ab- 
sent from  his  mind  and  from  the  mind  of  Lord  Lauder- 
dale^  who  was  acting  for  him,  as  it  was  from  the  minds 
of  Lord  and  Lady  C/iandos^  or  of  the  solicitor  who  was 
acting  for  them,  or  of  the  Duke  of  Buckingham^  who  was 
acting  for  Lord  Chandoi  —  but  if  that  was  the  impres- 
sion upon  his  own  mind,  and  it  was  not  communicated 
to  the  other  parties,  or  present  to  their  minds^  it  would 
be  extremely  difficult,  from  that  impression,  to  contend 
that  the  title  of  Lady  Chandos  to  legitim  out  of  his 
personal  estate  was  to  be  barred. 

If  Lord  Breadalbane  did  so  understand  the  words  in 
the  Proposals,  it  must  have  been  because  he  was  ac- 
quainted with  ihe  Scotch  law,  and  knew  that  such  pro- 
visions were  usually  inserted  in  Scotch  settlements :  and 
yet  it  is  most  extraordinary,  that,  with  that  knowledge, 
and  with  the  supposed  construction  put  by  himself 
\  upon  ihe  words,  he  should  have  afterwards  executed  a 

settlement  which  contained  no  such  provision ;  n1thou<;h 
the  proposition  assumes  that  he,  being  conversant  with 
Scotch  law,  knew  that  by  that  law  an  express  renun- 
ciation of  legitim  was  necessary,  in  order  to  carry  his 
intention  into  effect  It  is  positively  denied  that  the 
parties,  sought  to  be  affected  by  this  injunction,  knew 
any  thing  about  the  claim  to  legitim ;  and  the  result  of 
the  whole  leaves  no  doubt  upon  my  mind  that  the  matter 
was  not  present  to  the  minds  of  any  of  the  parties. 

Still, 
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Still,  however,  though  the  parties  had  not  the  subject- 
matter  present  to  their  minds,  they  may  have  used  words 
which  would  operate  upon  rights  of  which  they  were 
not  cognizant.  If  a  person  thinks  proper  to  bar  all  the 
rights  which  he  has,  it  is  not  necessary  to  prove  that  he 
knew«all  his  rights,  or  that  he  had  ascertained  what  his 
rights  were. 


1837. 


The 
Marquess  of 

BUEADALBANE 

The 
Marquess  of 

CUANDOS. 


That  brings  the  case  to  the  question  —  the  only  ar- 
guable question,  —  what  is  the  effect  of  these  words  in 
the  Proposals.  Now  it  must  always  be  kept  in  view  that, 
by  the  law  of  Scotland^  nothing  but  an  express  renun- 
ciation will  have  the  effect  of  barring  the  title  to  legi- 
tim ;  and  it  would  be  a  strange  conclusion,  indeed,  if  the 
Court  were  to  decide,  that  the  introduction  of  these 
words  into  the  Proposals  had  the  effect  of  depriving 
one  of  the  contracting  parties  of  a  title  to  property  of  so 
enormous  an  amount,  although  none  of  the  parties  to 
the  arrangement  intended  that  the  words  should  have 
any  such  operation. 


Nevertheless,  it  is  possible  that  the  words  may  have  had 
that  effect.  Now  the  Proposals  relate  entirely  to  English 
subject-matter.  They  are  made  between  parties  resi- 
dent in  England :  they  were  made  with  reference  to  the 
marriage  settlement  of  the  son  of  an  English  nobleman 
marrying  the  daughter  of  a  Scotch  nobleman :  they  were 
prepared  in  England :  the  subject-matter  was  English, 
and  all  the  parties  were  English ;  and,  after  providing 
for  all  the  purposes  usual  in  a  settlement  of  that  de- 
scription, —  pin-money  and  a  jointure  for  the  wife,  por- 
tions for  the  younger  children,  and  then  for  the  settle- 
ment of  the  estate,  •—  the  Proposals  conclude  in  these 
words, — "  the  settlement  to  contain  the  usual  clause  of 
indemnity  to  trustees,  and  all  other  usual  and  neces- 
sary clauses."  Now,  I  apprehend,  taking  these  Pro- 
posals 
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18S7.        posals  according  to  their  ordinary  sense,   that,  when 

^^\^      parties,  after  stating  what  they  profess  to  do,  and  the 

Marquess  of    provisions  which  they  intend  to  make,  provide  that  *^  all 

^^  usual  and  necessary  ckuses''  shall  be  inserted,  they 

^®         must  be  understood  to  mean   all  ckuses  usual  and 

Chanoo8.«    necessary  for  the  purpose  of  carrying  into  efiect  the 

provisions  before  expressed ;  and  of  these  the  right  to 

legitim  formed  no  part. 

In  Anstruther  v.  Adair  (a),  the  case  arose  out  of 
a  settlement  which  was  executed  in  Scotland^  between 
parties  domiciled  in  that  country,  and  the  question  was 
with  res{)ect  to  the  equity  of  the  wife  according  to  the 
English  law.  It  was  decided,  and  most  properly  de- 
cided, by  Lord  Brougham^  that  the  settlement  being 
executed  in  Scotland  between  Scotch  parties,  it  must  be 
dealt  with  accordmg  to  the  law  of  Scotland ;  and  that 
you  cannot  apply  the  equities  of  the  English  law  be- 
tween parties  living  in  Scotland^  and  who  never  had 
those  equities  in  their  contemplation.  So,  here,  in  the 
case  of  a  settlement  to  be  executed  in  England,  between 
English  parties,  relating  to  English  subject-matter,  and 
providing  for  its  objects  by  the  usual  clauses,  and  not 
with  reference  to  any  thing  dehors  the  settlement,  or  to 
any  right  which  might  arise  by  the  law  of  a  foreign 
country, — Scotland  being  for  this  purpose  a  foreign 
country,  and  under  the  administration  of  different  laws, 
—  the  obvious  meaning  of  these  words  in  the  proviso 
would  be,  that  there  should  be  all  such  clauses  as  were 
usual  and  necessary  for  the  purpose  of  carrying  into 
effect  the  contract  between  the  parties. 

There  were  cited,  not,  I  believe,  in  the  argument  here, 
but  in  the  course  of  the  argument  in  the  House  of 

Lords, 

(a)  2  Mylne  ^  Keen,  513. 


•*■, 
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Lords,  a  variety  of  cases  with  respect  to  that  part  of       1837. 

our  law  which  bears  the  nearest  analogy  to  the  law  of    ^"^nf^*^ 

legitim  in  Scotland  ;  I  mean  the  law  with  respect  to  the   Marquess  of 

right  of  children,  under  the  customs  of  London  and  York,  ^^^^^^^^ 

to  a  share  of  their  deceased  parents'  estate ;  and  several         The 

instances  were  referred  to,  in  which  the  title  of  the  child     Chandos. 

had  been  barred  by  the  provision  given  by  the  father  to 

the  child.     Cases  were  cited  in  which  the  father  had 

advanced  a  portion  to  his  child,  and  had  stipulated  that 

such  advancement  should  bar  the  orphanage  part ;  but 

no  case  was  produced,  and  I  presume  no  case  exists,  in 

which  the  title  of  the  child  has  been  held  to  be  barred 

by  that  which  has  taken  place  here,  namely,  by  simply 

advancing  the  portion  of  the  child,  in  terms  such  as 

those  which  are  contained  in  this  settlement ;  the  only 

words,  in  the  settlement,  on  which  the  argument  was 

founded,  being,  that  the  30,000/.  were  there  expressed 

to  be  given  ^*  as  the  portion  or  fortune  "  of  Lady  Chan» 

dos. 

The  ground  upon  which  this  motion  is  rested,  is, 
that  there  is  evidence  which  would  justify  the  Court  in 
correcting  the  settlement  The  Proposals  having  been 
afterwards  matured  into  a  settlement,  it  is  the  settle- 
ment which  binds  the  rights  of  the  parties,  unless  there 
be  something  bringing  the  case  within  the  authority  of 
other  cases,  in  which  the  Court  has  felt  itself  authorised 
to  correct  a  settlement,  upon  the  ground  of  mistake  or 
misapprehension,  and  to  introduce  into  the  instrument 
something  which  appears  to  have  been  the  intention  of 
the  parties,  as  evidenced  by  other  means  than  the  settle- 
ment itself. 

Now,  in  order  to  justify  the  Court  in  taking  such 
a  course,  it  is  obvious  that  a  clear  intention  must  be 
proved  ;  it  must  be  shewn  that  the  settlement  does  not 

carry 
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18S7.  carry  into  effect  the  intention  of  the  parties.  If  there 
^■^"V^*^  be  merely  evidence  of  doubtful  or  ambiguous  words 
Marquess  of  having  been  used,  the  settlement  itself  is  the  con- 
Breadalbave  struction  which  the  parties  have  put  upon  those  doubtful 
The  or  ambiguous  words.  '^Fhey  have  themselves  removed 
^HiANDos^*^  any  doubt,  which  might  have  existed,  upon  that  which 
forms-the  foundation  of  the  settlement.  But,  in  this 
case,  although  it  is  unnecessary  for  me  to  pursue  that 
subject  farther,  tliere  is,  in  fact,  an  absence  of  proof  that 
the  settlement  did  grow  out  of  these  Proposals.  It 
differs  from  the  Proposals  in  some  most  important  parts. 
No  doubt  those  were  the  Proposals  originally  suggested : 
what  passed  between  the  time  when  the  Proposals  were 
prepared,  and  the  execution  of  the  settlement  —  what 
gave  rise  to  any  change  of  intention,  or  why  it  was  that 
the  settlement  was  not  in  conformity  with  the  Proposals 
in  other  matters,  —  does  not  at  all  appear ;  but  tliere  is 
evidence  of  a  manifest  departure,  in  the  settlement,  in 
some  important  points,  from  the  arrangement  as  con- 
tained in  the  Proposals.  In  order  to  justify  the  Court 
in  correcting  the  settlement,  it  must  be  proved,  not  only 
that  the  contract  was  different  from  that  which  the  set- 
tlement carried  into  effect,  but  that  there  was  no  change 
of  intention,  by  which  the  circumstance  that  the  settle- 
ment did  not  follow  the  terms  of  the  original  contract 
might  be  explained. 

If  Lord  Jireadalbane  had  the  knowledge  which  is 
the  foundation  of  the  whole  argument — if,  seeing  these 
words  in  the  Proposals,  he  imagined  that  the  settlement 
would  contain  terms  barring  Lady  Chandos^s  title  to 
legitim  out  of  his  estate,  he  would  of  course  have  ex- 
pected that  the  settlement  should  be  so  framed  as  to 
effect  that  purpose ;  and,  as  the  benefit  of  her  renun- 
ciation would  enure  to  him,  he  would  naturally  look 
to  see  that  his  object  had  been  accomplished.     Lord 

Breadalbane^ 
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Breadalbaney  however,  is  made  a  party  to  that  settle-        1837. 
ment,  not  for  the  purpose  of  taking  the  benefit  of  Lady    ^•^^v'"^^ 

Thfi 

Chando^s   renunciation,  but   because   he   was  a  party    Marquess  of 

contracting  to  make  further  provision  for  Lady  Chandos  Bbeadalbanb 

by  paying  20,000/.  at  a  future  period  to  the  trustees ;  The 

and  there  is  nothing:  in  the  settlement,  which  could  in-    ^^q"«a  of 

°  ...  .        Chandos. 

duce  him  to  suppose,   that  the  intention  which  he  is 

assumed  to  have  had  in  his  mind,  of  protecting  his  per- 
sonal estate  from  the  claim  of  Lady  Chandos  to  legitim, 
had  been  carried  into  effect. 

In  the  course  of  the  argument  here,  many  books  were 
referred  to,  for  the  purpose  of  shewing,  that,  in  Scotch 
settlements,  it  is  usual  to  insert  clauses  barring  legitim. 
That  only  proves,  however,  that  it  is  usual  so  to  con- 
tract; for  it  is  decided  that,  without  special  contract 
for  that  purpose,  legitim  cannot  be  barred ;  and  the 
question  is,  not  whether  it  is  usual  in  Scotch  settlements, 
but  whether  it  is  usual  in  English  settlements,  in  which 
no  reference  is  made  to  legitim,  or  to  any  rights  de- 
pendent upon  the  Scotch  law,  to  insert  such  a  clause. 

It  is  sworn  by  the  answer,  by  which  I  am,  on  this 
motion,  bound,  that  Lord  and  Lady  Chandos  never  in- 
tended to  give  up  their  claim  to  legitim ;  and  I  am 
satisfied,  from  all  the  facts  of  the  case,  as  they  are  now 
before  the  Court,  that  the  question  never  once  occurred 
to  the  minds  of  any  of  the  parties.  If  it  had,  that 
claim  might  have  been  barred :  but,  looking  to  the 
settlement,  I  am  equally  clear  that  it  provided  ^^  all  the 
usual  and  necessary  clauses  "  which  the  parties  intended ; 
and  I  must  construe  the  Proposals  to  mean,  all  clauses 
usual  and  necessary  for  the  purpose  of  carrying  into 
effect  the  arrangement  before  detailed,  of  which  the 
renunciation  of  legitim  formed  no  part. 

I  am 
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1837.  I  am  also  of  opinion,  that  if  this   were   doubtful, 

^^"^Jf^^"^     the  settlement  afterwards  executed  removes  the  doubt, 

Marquess  of   and  proves  what  the  parties  meant ;  and  that  there  is 

ISUADALBAME  ^^^  ^^^  ^^^  evidencc  to  shew  a  mistake  in  the  settle- 

The  ment,  as  would  justify  a  court  of  equity  in  interfering  to 

Cbamuob.     reform  the  settlement  upon  that  ground. 

Upon  these  grounds,  I  am  bound  to  dissolve  the  io- 
junction  which  the  Vice-Chanoellor  has  granted. 


.     ERRATUM. 

In  page  670.  line  6.  for  «<  where  the  Crown  hat  not  muncd  **  md 
'*  before  the  Crown  has  named  "• 


AN 

INDEX 

TO 

THE   PKINCIPAL    MATTERS 

CONTAINED  IN  THIS  VOLUICE. 


ABSTRACT. 
See  Vehsor  and  Fukchabeh. 

ACCOUNT. 

The  account  of  rents  given  against 
a  purchaser  for  value,  whoi  after 
being  in  possession,  is  evicted 
by  a  party  having  a  better  title, 
ought  not  to  extend  to  such  rents 
as,  without  his  default  or  neglect, 
might  have  been  received,  if  no 
special  case  of  fraud  is  made 
egainat  him. 

The  decree  for  such  an  accnunt 
ought  to  contain  a  direction  for 
just  allowances.  Houeilv.  HtmeU. 
Page  478 
5m  Admission. 
Partmbrship. 
Ship  Registry  Act. 

ADMISSION. 

An  admission  by  a  Defendant  in  his 
answer,  that  he  alone  has  been  in 


the  possession  or  rec^pt  of  the 
rents  and  profits  of  an  estate  since 
a  time  therein  specified,  will  not, 
under  a  decree  directing  him  to 
account  for  the  rents  recared  by 
him  since  that  time,  preclude  him 
from  shewing,  in  the  Mailer's 
office,  that  part  of  such  reots  was 
not  received  by  him,  but  was  paid 
by  the  tenants  to  other  parties. 
HoaeU  v.  Honell.  f4«  478 

ADVANCING  CAUSES. 
See  Practice,  4. 

AMEND,  LEAVE  TO. 
See  Parties. 
Practice,  2. 

AMENDMENT. 

If  a  Defendant  is  added  by  niMDd- 

ment   afler  answer,    no    further 

amendment  of  the  bill   can  b^ 
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madcy  even  as  against  that  Defend- 
ant>  except  upon  an  application 
supported  in  the  manner  required 
bj  the  thirteenth  order  of  1828, 
as  amended  in  1831.  Attorney^ 
General  v.  Ncthercoat.    Page  604? 

See  Demurrer,  1. 
Parties. 
Practice,  2. 

ANSWER. 
See  Admission. 

APPEAL. 

On  an  appeal  from  an  order  allow- 
ing a  demurrer  to  the  whole  bill, 
the  Plaintiff  is  entitled  to  be- 
gin. Attomei/' General  v.  As- 
pinali,  613 

See  Costs,  4*. 

APPOINTMENT. 

See  Power. 

ARTICLES. 

See  Construction,  1. 
Settlement. 

ATTACHMENT. 
See  Practice,  1.  6. 


BILLS  OF  EXCHANGE. 

A  merchant  abroad  sent  drafts  from 
time  to  time  to  his  London  cor- 
respondent for  acceptance,  under 
an  authority  for  that  purpose,  and 


upon  an  understanding  that  the 
liabilities  of  the  latter  in  respect 
of  all  such  acceptances,  should  be 
covered  by  means  of  bills  payable 
in  London  to  be  remitted  to  him 
from  time  to  time.  Under  such 
an  arrangement,  the  presumption 
is,  until  an  agreement  to  the  con- 
trary is  shewn,  that  the  London 
correspondent  was  not  intended 
or  entitled  to  treat  the  bills,  so 
remitted,  as  cash,  or  to  discount 
them  before  maturity ;  and,  there- 
fore, it  was  held  that  two  of 
such  bills,  which  were  existing  in 
specie  in  his  hands  at  the  time  of 
his  bankruptcy,  and  were  not  then 
due,  did  not  pass  to  his  assignees, 
but  were  the  property  of  the  party 
who  had  remitted  them.  Jombart 
V.  WoolletU  Page  389 

BOND. 

Bond  for  a  sum  of  money,  ordered 
to  be  delivered  up  to  be  can- 
celled ;  the  Lord  Chancellor  being 
of  opinion,  upon  the  evidence, 
first,  that  the  bond  was  not  in- 
tended to  operate  as  a  security 
for  money  at  all  events,  but  was 
given  for  a  collateral  purpose, 
which  had  been  fully  satisfied; 
and,  secondly,  if  that  were  doubt- 
ful, that  the  obligee's  subsequent 
conduct  and  mode  of  dealing  with 
the  bond  during  the  whole  of  his 
life  amounted,  in  equity,  to  a  re- 
lease of  the  debt.  Flovoer  v.  Mar- 
Zen.  459 

See  Construction,  2,  3. 

BREACH 
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BREACH  OF  TRUST. 

Where  property  is  devoted  to  trusts 
which  are  to  arise  at  a  future 
time,  and  be  exercised  by  trustees 
who  are  not  yet  in  essCy  any  inter- 
mediate act  clone  by  the  holders 
of  such  property  inconsistent  with 
the  security  of  the  property,  or 
the  performance  of  the  trusts 
when  they  siiall  arise,  will  be  set 
aside ;  and  if  the  trusts  are  of  a 
public  nature,  the  Court  will  en- 
tertain this  jurisdiction  upon  an 
information  by  the  Attorney-Ge- 
neral, notwithstanding  that  the 
trustees,  after  they  have  come 
into  esse^  themselves  decline  to 
interfere.  Attorney 'General  v. 
AspinalU  Page  613 

See  Demurrer,  2. 

Municipal  Couporations, 


CHARGE. 

See  Will,  %  3.    . 

CHARITY. 

1.  A  decree  having  directed  the  set- 
tlement of  a  scheme  for  the  re- 
gulation of  the  hospital  of  King 
James  in  Colchester^  and  for  the 
future  application  of  its  revenues, 
the  Court,  in  afterwards  con« 
sidering  the  scheme,  came  to  the 
conclusion  that,  upon  the  true 
construction  of  the  charter  of 
foundation,  and  of  the  laws  and 
statutes  of  the  hospital,  it  was  »n- 
VOL.  II. 


tended,  and  was  essential  to  the 
proper  performance  of  his  official 
duties,  that  the  master  should 
have  a  proper  residence  within 
the  hospital,  or  on  the  lands  be- 
longing thereto;  and  a  reference 
was  accordingly  directed  for  the 
purpose  of  ascertaining  the  best 
mode  of  providing  such  residence ; 
but  the  Court  declined  to  make 
any  specific  declaration  that  it 
was  the  duty  of  the  master  to 
reside,  that  being  a  matter  falling 
within  the  jurisdiction  of  the  visi- 
tor. Attorney- General  \,  Sniyihies, 

Page  135 
2*  When  a  reference  has  been  made 
to  the  Master  to  appoint  trustees 
of  a  charity,  it  is  the  rule  of  the 
Court  to  adopt  the  Masters  ap- 
pointments, unless  the  persons 
appointed  can  be  shewn  to  be 
objectionable ;  and  the  Court  will 
not  enter  into  the  question  of  the 
fitness  of  other  persons  whom  the 
Master  has  refused  to  appoint. 

Where,  however,  under  the 
Municipal  Corporation  Regula- 
tion Act,  a  reference  had  been 
made  to  the  Master,  to  appoint 
new  trustees  of  charity  property, 
in  the  stead  of  the  old  corpora« 
tion,  who  had  been  the  former 
trustees,  and  the  Master  had  re- 
ceived evidence  which  tended  to 
shew  that  there  was  a  suspicion 
of  the  old  trustees  having  ex- 
ercised their  trust  for  political 
purposes,  and  had  declined  to  re- 
appoint any  of  the  old  trustees, 
and  had  written  a  memorandum, 
stating  that  he  had  come  to  that 
3  D  deter- 
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determination  "  in  consequence  of 
the  case  made  against  the  old 
trustees;"  the  Court  entered  into 
the  consideration  of  the  propriety 
of  the  Master's  conduct  in  reject- 
ing all  the  old  trustees ;  and  held, 
that  the  existence  of  a  general 
suspicion  of  impropriety  on  the 
part  of  the  old  trustees  in  the  ex- 
ercise of  their  trust,  whether  that 
suspicion  were  well  or  ill  founded, 
justified  the  Master  in  declining 
to  re-appoint  any  of  the  old  trus- 
tees. 

An  institution  for  the  main- 
tenance and  education  of  poor 
children,  founded  in  1617»  and 
chartered  in  4  Car.  1.  (1628),  was 
held,  under  the  circumstances,  to 
be  not  exclusively  a  Church  of 
England  charity,  so  as  to  make  it 
proper  to  place  it  under  the  su- 
perintendence of  a  body  of  trus- 
tees consisting  entirely  of  members 
of  the  Church  of  England.  In 
the  Matter  of  the  Norwich  Cha-' 
rities.  Page  275 

COLLEGE. 

Upon  the  true  construction  of  the 
Charter  and  Statutes  of  Downing 
Collcgey  Cambridge,  a  person  who 
is  in  holy  orders  is  not  ineligible 
to  the  office  of  Master  of  the  col- 
lege, provided  he  has  the  other 
qualifications  thereby  prescribed. 
The  Charter  declared  that  the 
number  of  fellows  should  be  six- 
teen, two  of  whom  should  be  in 
holy  orders,  and  the  rest  should  j 
be    laymen;    it   then   nominated 


three  persons  as  fellows,  all  of 
whom  were  laymen ;  and  rt  pro- 
vided that  the  remaining  thirteeo 
should  not  be  nominated  until 
afler  the  completion  of  the  Col' 
lege  buildings :  Semble^  It  is  not 
absolutely  necessary  that  a  va- 
cancy in  one  of  these  three  ori- 
ginal fellowships,  prior  to  the 
completion  of  the  College  build- 
ings, should  be  supplied  by  the 
election  of  a  lay  fellow. 

Efiect  of  long  and  undisturbed 
possession  in  influencing  the  de- 
cision of  a  visitor,  in  a  case  where 
the  right  may  be  doubtful.  In 
the  Matter  of  Downing  College- 

Page  642 

COMMISSION. 
See  Lunatic,  1. 

COMxMITTEE  OF  PERSON. 
See  Lunatic,  2. 

CONDITION. 

See  CONSTRUGTION,  2. 

Vendor  and  Purchaser. 

CONSTRUCTION. 

1.  Marriage  articles  recited  thatZ.., 
the  father  of  the  intended  hus- 
band, had  agreed,  in  case  the 
marriage  should  take  effect,  ta 
pay  200/.,  and  also  to  settle  the 
lands  of  Z*.  in  the  manner,  to  the 
uses,  and  upon  the  trusts  therein- 
after mentioned ;  and  that  S.,  the 
father  of  the  intended  wife,  who 
was  an  infant,  had  agreed  to  con« 
vey  the  lands  of  G.  in  the  maoBer, 
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«t  the  time,  lo  the  uses,  and  upon 
the  trusts  thereinafter  mentioned, 
and  also  to  pay  to  the  intended 
husband  100/.  upon  the  marriage; 
it  was  then  covenanted  by  L.  that, 
in  case  the  marriage  should  take 
effect,  and  S.  should,  as  soon  as 
the  intended  wife  came  of  age, 
settle  the  lands  of  G.  to  the  uses 
thereinafter  expressed,  he,  Z., 
would  settle  the  lands  of  T.  to  his 
own  use  until  the  marriage,  and 
from  and  after  the  marriage,  to  his 
own  use«  for  life,  with  remainder 
upon  certain  trusts  for  the  benefit 
of  the  husband  and  wife,  and  the 
issue  of  the  marriage ;  and  it  was 
covenanted  by  S,f  that  in  case  the 
marriage  should  take  effect,  and 
L,  should  perform  his  covenant, 
he,  <S.,  would  settle  the  lands  of 
G»  to  the  use  of  himself  for  life, 
with  remainder  upon  certain  trusts 
for  the  benefit  of  the  husband  and 
wife,  and  issue  of  the  marriage. 
The  marriage  took  effect,  and  the 
wife  came  of  age ;  but  S.  failed 
to  settle  the  lands  of  G.:  Held, 
nevertheless,  that  L,  was  bound 
to  perform  the  covenant  on  his 
part.  Lloyd  y ,  Lioyd.  Page  192 
'3.  E»  and  F»  entered  into  a  joint 
and  several  bond,  of  which  the 
condition  was,  that  if  they  or 
either  of  them,  their  or  either  of 
their  heirs,  &c.  duly  paid  an  an- 
nuity to  B.  for  his  life  in  manner 
following ;  viz.  one  moiety  thereof 
by  £.,  during  her  life,  and  the 
other  moiety  thereof  by  JP.,  his  ex- 
ecutors or  administrators,  during 
the  life  of  £.,  and  arter  the  death 


of  J?.,  the  whole  by  F*  his  heirs,  ex« 
ecutors,  or  administrators,  during 
the   life  of  B.^^    then    the  bond 
should  be  void :  Held,  that  the 
liability    under    this    bond    was 
joint   and   several,    and   that   Jl 
having  failed  after  the  death  of 
E,  in  paying  the  annuity,  the  es^ 
tate  of  E,  was  liable  on  his  de- 
fault.   Church  V.  King,  Page  220 
3«    A  son,    being  indebted  to  his 
father  upon  a  bond  for  1000/.  and 
interest,  subsequently  joined  his 
father,  as  surety,  in  a  bond  for 
500/.  and  interest  given  by  the 
father  to  a  third  person ;  and  a 
memorandum  was  then  indorsed 
upon    the   bond   for   1000/.,    by 
which  it  was  agreed  between  the 
father  and  son  that  the  son  should 
not  be  called  on  to  pay  the  within 
mentioned  principal  sum  of  1000/L 
until  the  father  should  hove  paid 
all  principal  money  and  interest^ 
due  on  the  bond  for  500/. :  Held, 
that    this    indorsement    did    not 
affect  the  interest  accruing  due 
upon   the   bond  for   1000/.»  and 
therefore  that,  after  the  deaths  of 
the  father  and  son,  the  personal 
representative  of  the  father  might 
file  a  bill  against  the  real  and  per- 
sonal representatives  of  the  son, 
praying  for  immediate  payment  of 
the  interest  on  the  bond  for  1000/., 
and  for  payment  of  the  principal, 
when  the  principal  and  interest 
on  the  bond  for  500/.  should  have 
been  paid. 

A  surety  who  compounds  a  debt 
for  which  his  principal  and  him- 
self have  become  jointly  liable, 
3  D  2  and 
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and  takes  an  assignment  of  that 
debt  to  a  trustee  tor  himself,  can 
only  elaim,  against  his  principal, 
the  amount  which  he  has  actually 
paid.  Reedy.  Norris.  Bige  S61 
4u  Lands  were  limited  by  deed  to 
the  use  of  the  settlor  for  life ;  re- 
mainder to  the  use  of  his  wife  for 
life ;  remainder  to  the  use  of  the 
heir  female  of  the  body  of  the 
settlor,  on  the  body  of  his  wife 
already  begotten,  and  now  living 
or  which  may  be  begotten  here- 
after; and  in  default  of  such  issue, 
to  |he  use  of  the  heir  male  of  the 
body  of  the  settlor  on  the  body 
of  hb  wife  to  be  begotten;  re- 
mainder to  the  right  heirs  of  the 
settlor.  At  the  time  when  this 
deed  was  executed,  the  settlor 
and  his  wife  had  issue  four  daugh- 
ters, and  no  issue  male;  but  at  his 
death  the  same  four  daughters 
and  also  several  sons  of  the  mar- 
riage survived  him:  Held,  that 
under  the  limitation  to  the  heir 
female,  the  daughters  took  a  life 
estate  in  the  lands  as  purchasers. 
Chambers  v.  Taylor,  376 

See  College. 
Settlement. 
Vendor  and  Purchaser. 
Will,  1,2,  3. 

CONSTRUCTION  OF  STA- 
TUTES. 

By  the  act  53  G.  3.  c.  159.,  the  lia- 
bility of  a  shipowner  for  damage 
done  by  his  ship,  without  his  fault 
or  privity,  to  another  ship,  is 
limited  to  the  value  of  the  ship 


doing  the  damage,  and  her  appur- 
tenances and  fVeight : 

Held,  that  the  value  of  the  ship 
doing  the  damage^  is  the  price  at 
which  she  could  be  sold ;  and  that 
price  must  be  ascertained,  not  by 
making  deductions  from  her  cost 
price,  proportioned  to  her  age,  but 
by  a  valuation  and  appraisement. 
Dobreer.  Schroder.        Page  489 

See  Practice,  5. 
Statutes. 

CONTEMPT. 

A  Barrister,  who  was  also  a  Member 
of  Parliament,  appeared  before  a 
Master  as  counsel  in  support  of  a 
petition  presented  by  himself  and 
others;  and  he  afterwards  ad- 
dressed a  letter  to  the  Master, 
which  was  expressed  in  threaten- 
ing terms,  and  the  tendency  of 
which  was  to  induce  the  Master 
to  alter  the  opinion  he  was  sup- 
posed to  have  formed  upon  the 
case ;  and  he  subsequently  wrote 
a  letter  to  the  Lord  Chancellor, 
in  which  he  avowed  the  authorship 
of  the  letter  to  the  Master.  The 
Lord  Chancellor  committed  him 
to  the  Fleet 9  during  pleasure. 
Mr.  Le<fhmere    CharUon*t    Case. 

316 

See  Practice,  1.  6. 

COPYHOLD. 

See  New  Trial. 

CORPORATION. 
See  Municipal  Corporations. 

COSTS. 
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COSTS. 

1.  When  a  Defendant  puts  a  de- 
murrer on  record^  and  also  demurs 
ore  ienufy  if  the  demurrer  on 
record  is  overruled,  but  the  de- 
murrer are  tenus  is  allowed,  the 
Defendant  must  pay  the  costs  of 
the  demurrer  on  record,  unless 
the 'Court,  at  the  time,  makes 
other  order  to  the  contrary ;  and, 
semble,  the  Court  will  not  be  dis- 
posed to  make  such  other  order. 
Mortimer  v.  Fraser,        Page  173 

2.  If  a  client,  having  paid  his  soli- 
citor's bill  of  costs,  without  pres- 
sure or  undue  influence,  wishes 
aflerwards  to  have  it  taxed,  he 
must  state  in  his  petition,  and 
prove  by  evidence,  that  the  bill 
contains  such  grossly  improper 
charges,  as  furnish  evidence  of 
fraud  ;  and  the  petition  must  point 
out  the  particular  items  to  which 
that  description  applies,  and  those 
items  must  be  proved  by  evidence 
to  answer  the  description. 

An  allegation  that  a  solicitor 
has  received  monies  on  account  of 
his  client,  for  which  credit  has  not 
been  given  in  the  settlement  of 
a  bill  of  costs,  is  not  sufficient, 
although  supported  by  evidence, 
to  warrant  an  order  for  the  tax- 
ation of  the  bill. 

Principles  of  the  Court  with 
respect  to  the  taxation  of  a  soli- 
citor's bill  after  payment.  Hor- 
lock  V.  Smith.  495 

3.  Refusal  to  order  the  taxation  of 
a  solicitor's  bills   of   costs,    the 


amount  of  which  had  been  secured 
by  a  deed  in  the  year  1819,  al- 
though the  suit  was  then  pending ; 
the  client's  affiurs  having,  since 
the  year  1822  (when  that  solicitor 
died),  been  in  the  hands  of  another 
solicitor,  and  there  being  no  proof 
of  such  dealings  between  the  soli- 
citor and  client,  or  of  such  errors 
or  improper  charges  in  the  bill,  as 
could  amount  to  evidence  of  fraud. 
IValers  v.  Taj^lor.  Page  526 

4.  Of  two  Defendants  to  a  billy  one 
only  demurred ;  and  the  demurrer 
having  been  allowed  by  the  Vice- 
Chancellor,  the  Plaintiff  appealed. 
The  order  for  setting  down  the 
appeal  was  served  on  the  other 
Defendant's  solicitor,  who  after- 
wards received  a  letter  from  the 
Plaintiff's  solicitor,  asking  him 
whether  he  would  consent  to  have 
the  appeal  advanced;  and  that 
Defendant  appeared  upon  the  ar- 
gument, but  was  not  allowed  to 
be  heard :  Held,  that  he  was  not 
entitled  to  the  costs  of  his  ap- 
pearance.   Cratoshay  v.  ThortUon. 

23 

See  Infants. 


COVENANTS,  MUTUAL. 
See  Construction,  1. 


CUSTOM. 

According  to  the  custom  of  descent 

in  the  manor  of  Taunton  Deane, 

a  surviving  sister  is  not  entitled  to 

inherit  in  preference  to  the  son  of 

3  D  3  a  de- 
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a  deceased  brother's  son.   Locke 
V.  Colman.  Page  635 

See  New  T&ial. 


DEMURRER. 

1.  Where  two  inconsistent  statements 
are  made  in  a  bill,  a  Defendant  is 
entitled,  upon  demurrer,  to  adopt 
that  which  is  most  against  the 
Plaintiff's  interest. 

It  appeared  by  the  statements 
made  in  a  bill,  that  in  September 
I794<,  a  father,  tenant  for  life,  and 
his  eldest  son,  tenant  in  tail,  of  a 
plantation  and  slaves,  subject  to  a 
lease,  suffered  a  recovery,  and 
limited  the  property  to  the  father 
for  life,  with  remainder  to  the  sou 
for  life,  with  remainder  to  the  son's 
first  and  other  sons  in  tail.  The 
bill  then  stated,  that  in  the  year 
ITQ^,  not  specifying  at  what  part 
of  the  year,  the  lessee  removed 
some  of  the  slaves  to  a  plantation 
which  belonged  to  himself,  and 
then  sold  that  plantation  with  the 
slaves  upon  it;  and  that  after- 
wards, while  the  father  was  still 
living,  the  lessee^  having  repre- 
sented to  the  son  that  th^re  was 
some  difficulty  in  distinguishing 
the  slaves  which  belonged  to  the 
settled  estate  from  those  which 
were  the  property  of  the  lessee, 
prevailed  upon  the  son  to  give  him 
a  deed  of  indemnity  against  his 
(the  son's)  claims,  in  respect  of 
the  slaves  so  removed  and  sold ; 
and  the  bill  stated  that  the  son 


was  at  the  time  wholly  ignorant  of 
the  nature  and  extent  of  the  sale, 
and  of  the  circumstances  stated 
by  the  lessee : 

Held)  that  upon  these  state- 
mentSy  a  Defendant  was  entitled^ 
for  the  purposes  of  a  demurrer, 
to  infer  that  the  removal  of  the 
slaves  took  place  before  the  month 
of  September  1794^9  and  while  the 
son  was  still  tenant  in  tail  ;  and 
that  the  son  was  cognizant  of  their 
removal  at  the  time. 

Where  a  bill  had  set  forth  the 
limitations  of  a  settlement  in  such 
manner  as  to  shew  that  the  Plain- 
tiff's father,  who  was  still  living, 
was  tenant  for  life,  with  remainder 
to  the  Plaintiff  as  tenant  in  tail ; 
but  subsequent  parts  of  the  bill 
had  spoken  of  the  father  as  tenant 
in  tail,  and  of  the  Plaintiff  as  heir 
in  tail :  Held,  that  the  Defendant 
was  entitled,  on  demurrer,  to  con- 
sider that  the  Plaintiff  had  merely 
stated  himself  to  be  issue  in  tail, 
in  which  character  he  would  have 
no  right  to  institute  the  suit. 

A  demurrer  for  want  of  parties 
and  for  want  of  equity  was  allowed, 
and  the  Plaintiff  appealed,  but 
admitted,  at  the  bar,  that  the  bill 
was  defective  for  want  of  parties. 
The  Lord  Chancellor  expressed 
strong  disapprobation  of  the  ap- 
peal, as  the  only  question  could  be 
whether  the  old  bill  should  be 
amended  or  a  new  bill  be  filed. 

Amendment  permitted  in  a  case 
in  which  the  Court  had  reason  to 
believe  that  allegations,  upon  the 
ground  of  which  a  demurrer  had 

been 
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been  allowed,  had  crept  into  the 
bill  by  accident.  Vernon  v.  Ver- 
non. Page  l^S 
2.  A  Plaintiff  seeking  to  charge  a 
party  with  the  consequences  of  a 
breach  of  trust,  is  bound  so  to 
state  his  case  upon  the  bill  that 
the  circumstances  alleged,  if 
proved,  must  necessarily  and  at 
all  events  constitute  a  breach  of 
trust. 

Where,  therefore,  an  inform- 
ation was  filed,  alleging  that  cer- 
tain payments,  charged  to  be  ille- 
gal and  impropei^,  were  about  to 
be  made,  by  a  municipal  corpora- 
tion, out  of  the  corporate  funds, 
and  praying  that  the  corporation 
might  be  restrained  from  making 
them,  but  the  payments  were  of 
such  a  kind  that,  under  certain 
circumstances,  the  existence  of 
which  was  not  negatived  by  any 
statements  in  the  information, 
they  might  be  justifiable,  a  de- 
murrer for  want  of  equity  was 
allowed. 

Where  persons"]  entrusted  with 
the  administration  of  a  fund  have 
incurred  legitimate  and  proper 
expenses  in  performing  duties 
thrown  upon  them  by  their  fidu- 
ciary situation,  they  have  a  right, 
both  at  law  and  in  equity,  to  re- 
imburse themselves  out  of  the 
funds  in  their  hands,  without  any 
special  provision  to  that  effect. 

Semble ;  A  municipal  corpor- 
ation is  justified  in  discharging, 
out  of  the  corporate  funds,  the 
expenses  of  opposing  quo  xvar- 
ranlo  informations  against   indi- 


vidual members  of  the  corporation, 
if  the  object  of  such  informations 
be  to  impeach  the  title  or  destroy 
the  legal  existence  of  the  cor- 
poration as  a  body.  Attorney- 
General  V.  The  Mayor  ofNorvoich* 

Page  407 
See  Appeal. 

Costs,  1. 4. 

Parties. 

Practice,  1. 

DESCENT. 
See  Custom. 

DEVISE. 
See  Revocation. 

DISTRIBUTION. 
See  Refunding. 


ECCLESIASTICAL  COURT. 
See  Receiver. 

EJECTMENT. 
See  Injunction,  2. 


FELLOWSHIP. 
See  College. 

FEME  COVERT. 
See  Power. 


HEIR  FEMALE. 

See  Construction,  4. 
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INFANTS- 
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INFANTS. 

Of  several  suits  instituted  on  behalf 
of  infants,  and  for  the  protection 
of  their  property,  the  Court  will 
give  a  preference  to  that  which  is 
capable,  from  its  frame,  of  being 
most  beneficially  and  effectually 
prosecuted,  notwithstanding  that 
in  point  of  form  the  relief  sought 
by  another  is  more  extensive. 
Trustees  for  infants,  or  their 
,  next  friends,  persisting  in  unne- 
cessary litigation,  ordered  to  pay 
the  costs  personally.  Campbell 
v.  CampbeU.  Page  25 

See  Ward  of  Court. 

INJUNCTION. 

1.  Injunction  granted,  on  inform- 
ation and  bill,  upon  the  ground  of 
public  nuisance,  to  restrain  the 
magistrates  of  a  county  from  cut- 
ting the  timbers  supporting  the 
roadway  of  a  bridge,  which  timbers 
and  roadway,  at  the  place  pro- 
posed to  be  cut,  were  within  their 
jurisdiction,  but  of  which  the  other 
extremity  was  within  the  jurisdic- 
tion of  a  different  county. 

Principles  on  which  courts  of 
equity  interfere  by  injunction,  in 
cases  of  apprehended  nuisance  to 
the  public.  Attorney-General  v. 
Forbes.  12S 

2.  A  bill,  praying  for  an  injunction 
to  stay  an  ejectment,  stated  that 
the  Plaintiffs  in  equity  had  no 
defence  at  law  :  the  bill  was  sup- 
ported by  an  affidavit,  which  con- 


tained the  same  statement ,  and 
BXi^  parte  injunction  was  granted 
upon  the  bill  and  affidavit.  An 
order  was  aflerwards  made,  dis- 
solving the  injunction  ;  and  a  fur- 
ther order  was  subsequently  made, 
by  which  the  Plaintifl&  in  equity 
were  directed  to  give  judgment  in 
the  ejectment :  Held,  upon  ap- 
peal, that  the  principles  and  prac- 
tice of  the  Court  did  not  warrant 
the  last-mentioned  order.  Bromn 
V.  NewaU.  Page  558 

See  Interpleader,  2. 
Lunatic,  4. 

INTERPLEADER. 

I.   A.  deposited  certain  iron  with 
B.  and  Co.,  who  were  wharfingers, 
and  afterwards  directed  them  to 
deliver  it  to  C.     C  applied  to  B. 
and  Co.,  to  know  the  particulars 
of  the  iron  held  by  them  on  his 
account ;    and  B,  and  Co.  then 
wrote  a  letter  to  C,  sa3ring,  that 
in   compliance   with    his    request 
they  annexed  a  note  of  the  land- 
ing weights  of  the  iron  transferred 
into  his  name  by  A.,  and  now  held 
by  them  {B.  and  Co.)  at  his  (C.*s) 
disposal.  B,  and  Co.  subsequently 
received  notice  from  D.  that  the 
iron  belonged  to  him,  and  that  it 
had  been  deposited  with  ^.  as  an 
agent  for  sale,  and  that  he  had 
without  authority  pledged  it  to  C 
B.  and  Co.  then  filed  a  bill  of 
interpleader  against  C.  and  D.: 
Held,  on  demurrer,  (affirming  the 
decision  of  the  Court  below)  that 
after  B.  and  Co.'s  letter  to  C, 

they 
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they  could  not  maintain  a  bill  of 
interpleader  against  him,  Cr/ztu- 
shay  V.  Thorntwi*  Page  1 

2.  By  the  common  order  for  an  in- 
junction, in  an  interpleading  suit, 
the  injunction  is  directed  to  issue 
upon  bringing  the  fund  in  question 
into  Court;  and  if,  without  the 
special  direction  of  the  Court,, 
the  order  is  so  drawn  up  that  it 
does  not  make  the  bringing  the 
fund  into  Court  a  condition  pre- 
cedent to  the  issuing  of  the  injunc- 
tion, the  order  will  be  discharged 
for  irregularity. 

Semble^  if  there  is  not  time  to 
bring  the  fund  into  Court,  a  spe- 
cial order  will  be  made  to  provide 
for  the  emergency. 

A  party  against  whom  such  a 
double  demand  is  made  as  to  en- 
title him  to  file  a  bill  of  inter- 
pleader, is  not  bound  to  file  it,  so 
long  as  the  course  of  proceeding 
taken  by  the  different  claimants 
is  such  as,  if  persevered  in,  will 
determine  their  respective  rights, 
as  between  themselves,  without 
the  intervention  of  this  Court  by 
interpleader. 

Where  the  Court  sees  that  the 
continuance  of  the  injunction  in 
an  interpleading  suit,  in  full  force, 
may  have  the  effect  of  enabling  a 
stranger  to  deprive  the  parties  to 
the  suit  of  the  legal  rights  which 
they  have  already  acquired,  the 
injunction  will  be  suspended  so 
far  as  to  allow  proceedings  at  law 
to  go  on  to  judgment.  Sieveking 
V.  Behrens,  581 


INTESTATE'S  ESTATE. 

See  Refunding. 

ISSUE. 
See  New  Trial. 


JURISDICTION. 

See  Charity,  1. 
Lunatic,  5. 

Municipal  Corporations. 
Parties. 
Practice,  4. 
Ward  of  Court* 

JUST  ALLOWANCES. 
See  Account. 


LEGACY. 
See  Limitation  Act. 

LEGACY  DUTY. 

The  personal  assets,  situate  in  India, 
of  a  testator  who  resides,  and 
makes  his  will,  and  dies,  in  India, 
are  not  subject  to  legacy  duty, 
although  such  assets  are  after- 
wards remitted  to  this  country, 
by  an  executor  who  has  proved 
the  will  in  India,  to  executors 
who  have  proved  the  will  in  Eng' 
land,  and  are  administered  under 
a  decree  of  the  Court  of  Chancery 
here. 

A  man   possessed  of  personal 
estate,  situate  partly  in  England^ 

but 
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but  principally  in  the  East  Indiesy 
where  he  was  employed  in  the 
service  of  the  East  India  Com- 
pany, made  his  will  in  the  East 
Indies,  and  died  there.  After 
specifically  bequeathing  his  pro- 
perty in  England  to  his  wife,  his 
will  gave  considerabJe  pecuniary 
legacies  to  his  infant  children  and 
to  various  other  persons,  some  of 
whom  were  native  inhabitants  of 
India.  One  of  the  executors  lived 
in  Calcutta,  and  proved  the  will 
there,  and  having  collected  the 
Indian  assets,  and  thereout  paid 
the  testator's  Indian  debts  and 
funeral  expenses,  he  remitted  the 
surplus  to  England  to  the  other 
executors,  by  whom  probate  of 
the  will,  in  respect  of  the  property 
in  England,  had  been  already  ob- 
tained in  this  country.  In  a  suit 
instituted  in  this  Court  by  the 
testator's  children  against  the  ex- 
ecutors, for  the  administration  of 
the  estate,  the  fund  so  remitted 
was  transferred  into  Court,  and 
having  proved  insufficient  to  pay 
the  pecuniary  legacies  in  full,  it 
was  ultimately  ordered  to  be  ap- 
portioned among  the  different  le- 
gatees, in  proportion  to  their  re- 
spective legacies  :  Held,  that  the 
legacy  duty  was  not  payable  in 
respect  of  any  of  the  sums  so 
appropriated  to  the  respective  le- 
gatees.    Arnold  v.  Arnold. 

Page  256 

LEGITIM. 

See  Settlement. 


• 


LIMITATION  ACT. 
A  suit  to  make  an  executor  account 
for  a  sum  of  money  which  had 
been  bequeathed  to   him  by  his 
testator  upon  certain  trusts,  and 
which  had  been  severed  by  the 
executor  from  the  testator's  per- 
sonal estates,  and  the  interest  of 
which  had  for  a  time  been  applied 
upon  the  trusts  of  the  will,  is  not 
a  suit  to  recover  a  legacy,  within 
the   meaning   of  the  Limitation 
Act,  3  &  4.  »^.  4.  c.  27.     PhilUpo 
V.  Munnings.  Page  309 

LUNATIC. 
L  To  avoid  inconvenience  and  ex- 
pense, a  commission  was  directed 
to  issue  into  Middlesex^  although 
the  supposed  lunatic  was  residing 
in  Herts.     In  re  Waters.  88 

2.  Where  an  individual  is  found 
lunatic  under  an  inquisition  taken 
in  England,  the  appointment  of 
committees  of  his  person  rests 
with  the  Lord  Chancellor  of  Great 
Britain,  notwithstanding  that  the 
property  of  the  lunatic  is  situated 
in  Ireland,  and  that  a  transcript  of 
the  record  of  the  inquisition  has 
been  transmitted  to  the  Chancery 
of  that  country,  with  a  view  to  the 
appointment  of  committees  of  his 
estate  by  the  Lord  Chancellor  of 
Ireland,     In  re  Tottenham.       39 

3.  Principles  by  which  the  Lord 
Chancellor,  when  protector  of  a 
settlement  in  the  place  of  a  luna- 
tic, will  be  guided,  in  giving  or 
withholding  his  consent  to  a  deed 
of  disposition  under  the  Fines  and 

Reco- 
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Recoveries  Act.     In  the  Matter 
of  Newman.  Page  112 

4.  Order  made  to  restrain  an  action 
brought  by  an  auctioneer,  against 
the  solicitor  in  a  lunacy,  for  the 
amount  of  his  bill  for  appraising 
and  selling  property  belonging  to 
the  lunatic,  such  sale  having  been 
made  under  the  authority  of  the 
Court,  and  the  auctioneer  having 
acted  on  the  instructions  of  the 
solicitor,  and  with  the  sanction  of 
the  Master  before  whom  he  had 
at  first  carried  in  his  claim ;  and 
a  reference  directed  for  the  pur- 
pose of  ascertaining  what  would 
be  a  proper  sum  to  be  allowed 
him  on  that  account.  In  the 
Matter  of  Weaver,  ^^l 

5.  Upon  an  application,  under  the 
1  W.  4f.  c.  60.,  for  the  transfer  of 
stock  standing  in  the  name  of  a 
lunatic  trustee,  the  Lord  Chan- 
cellor will  not  adopt  the  facts  as 
found  in  the  proceedings  in  a  suit 
in  the  Court  of  Exchequer,  but 
will  require  them  to  be  ascertained 
by  the  usual  reference.  In  the 
Matter  of  Prideaux.  640 


MARSHALLING. 
See  Will,  3. 

MANOR. 

See  Custom. 

MEMBER  OF  PARLIAMENT. 
See  Contempt. 


MISTAKE. 

See  Bond. 

Construction,  2. 
Settlement. 

MORTGAGE. 
See  Practice,  3. 

MOTION. 
See  Practice,  7. 

MUNICIPAL  CORPORATIONS. 

The  funds  belonging  to  the  municipal 
corporations  of  boroughs  named 
in  schedules  A.  and  B.,  of  the 
6  W.  4.  c.  76.  (the  Municipal 
Corporation  Act)  became,  upon 
the  passing  of  that  Act,  subject 
to  certain  public  trusts,  to  be  ex- 
ercised by  the  new  Council  only 
in  the  manner  and  for  the  purposes 
prescribed  by  the  Act. 

An  appropriation  of  such  funds, 
made  by  the  old  corporation,  afler 
the  passing  of  the  act,  but  before 
the  election  of  the  new  council, 
and  having  for  its  object  to  endow 
the  churches  and  chapels  of  the 
established  church  within  the 
borough  with  fixed  stipends,  for 
their  several  ministers,  is  not  an 
appropriation  warranted  by  the 
Act,  and  is  therefore  a  breach  of 
trust. 

The  ordinary  jurisdiction  of  the 
Court  over  such  a  transaction,  by 
means  of  an  information  seeking 
to  have  the  funds  recalled,  and 

the 
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the  appropriation  rescinded,  as 
being  a  breach  of  trust,  is  not 
ousted  by  the  special  remedies 
provided  in  certain  cases  by  the 
97th  section  of  the  Municipal 
Corporation  Act. 

Semblef  Those  remedies  would 
not  be  applicable  in  any  case  to  a 
transaction  of  this  description. 
Attomey'General  v.  Aspinall. 

Page  613 

See  Demurrer,  2. 


NEW  ORDERS. 

See  Amendment. 
Practice,  2. 

NEW  TRIAL. 

In  cases,  in  which,  but  for  the  ex- 
istence of  a  trust,  the  title  to  real 
property  would  be  to  be  tried  at 
law,  and  a  party  would  conse- 
quently have  repeated  opportuni- 
ties of  trying  it,  the  Court  of 
Chancery  is  unwilling  to  bind  the 
rights  of  the  parties  by  a  single 
trial,  especially  when  it  appears 
likely  that  more  light  will  be 
thrown  upon  the  subject  by  an- 
other trial. 

A  second  trial  of  an  issue  with 
respect  to  a  copyhold  custom, 
was  directed  in  a  case,  in  which 
the  result  of  the  first  trial  would 
have  gone  far  to  establish  within 
an  extensive  district,  a  rule  of 
inheritance  of  which  no  distinct 
precedent  had  been  proved  in 
evidence.     Locke  v.  Colman,     42 


NEXT  FRIEND. 
See  Infants. 

NUISANCE. 
See  Injunction. 


OCCUPATION  RENT. 

The  Court  will  not,  by  an  interlo- 
cutory order  before  the  hearing, 
charge  a  party  who  is  in  possession 
of  an  estate,  and  who  has  been 
ordered  to  pay  an  occupation  rent 
to  the  receiver,  with  the  amount 
of  such  rent  for  any  period  ante- 
cedent to  the  date  of  the  order 
for  fixing  the  rent  and  appointing 
the  receiver.     LXoyd  v.  Mason. 

Page  487 


PARTIES. 

Although  the  husband  of  an  adminis- 
tratrix may  have  become  liable  to 
make  good  to  the  next  of  kin  of 
the  intestate  the  assets  received 
by  himself  or  his  wife  during 
the  coverture,  yet  if  the  husband, 
at  his  death,  makes  his  wife  his 
executrix,  and  she  possesses  assets 
more  than  sufficient  to  answer  the 
demands  of  the  next  of  kin,  after 
paying  the  other  debts,  the  estate 
of  the  husband  is  discharged  ;  and 
therefore  the  next  of  kin  cannot 
sue  an  administrator  cum  testa' 
mento  annexo  of  the  husband. 

To  a  bill  which  seeks  an  account 
of  the  assets  of  an  intestate  who 

died 
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died  in  Indian  possessed  by  a  per- 
sonal representative  there,  a  per- 
sonal representative  of  the  intes- 
tate constituted  in  England,  is  a 
necessary  party,  although  it  does 
not  appear  that  the  intestate  at 
the  time  of  her  death  had  any 
assets  in  England.  And  it  is  not 
sufficient,  in  order  to  avoid  a  de- 
murrer for  want  of  parties  in  such 
a  case,  that  the  personal  repre- 
sentative constituted  in  India, 
who  is  out  of  the  jurisdiction,  is 
made  a  party,  and  that  process  is 
prayed  against  her  when  within 
the  jurisdiction  ,  although  the  bill 
alleges  that  the  Indian  Court  was 
the  proper  Court  for  granting  ad- 
ministration, and  that  the  admin- 
istratrix constituted  by  it  is  the 
sole  legal  personal Tepresentative 
of  the  intestate. 

Although  it  is  much  of  course 
to  give  leave  to  amend  when  a 
demurrer  for  want  of  parties  is 
allowed;  yet  if  the  Court  sees 
that  the  frame  of  the  bill,  as  it 
then  stands,  is  not  such  as  entitles 
the  Plaintiff  to  relief  as  against 
the  demurring  party,  leave  to 
amend  will  be  refused.  Ti/ler  v. 
Bell.  Page  89 

See  Demurrer,  1. 

PARTNERSHIP. 

No  play  can  lawfully  be  acted  for 
hire,  gain,  or  reward,  within  twenty 
miles  of  London,  without  the 
authority  of  letters  patent  from 
the  King,  or  of  a  licence  from  the 
Lord  Chamberlain  ;  and  no  such 


letters  patent  or  licence  can  be 
granted  so  as  to  authorise  the 
performance  of  plays  at  any  place, 
except  within  the  city  or  liberties 
of  Westminster,  or  where  the  Eang 
may  happen  to  reside. 

An  agreement,  therefore,  for  a 
partnership  in  acting  plays  at  a 
theatre  situate  within  twenty  miles 
of  London,  but  not  within  the  city 
or  liberties  of  Westminster,  or  in 
the  place  of  the  King's  residence, 
is  one  to  which  the  Court  will  not 
give  effect.    Exving  v«  OsbaUiston. 

Page  58 

PAYMENT  INTO  COURT. 
See  Interpleader,  2. 

PLEA. 

A  plea  of  proceedings  in  another 
Court  of  competent  jurisdiction, 
must  shew  not  only  that  the  tame 
issue  was  joined  as  in  the  suit  in 
this  Court,  but  that  the  subject- 
matter  was  the  same,  and  that  the 
proceedings  in  the  other  Court 
were  taken  for  the  same  purpose. 
Behrcns  v.  Sieveking.  602 

PLEADING. 

See  Amendment. 
Demurrer,  1,  2. 
Infants. 
Parties. 
Plea. 

POWER. 

A  real  estate  was  settled  to  the  us% 
of  a  father  for  life,  with  remainder 

to 
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to  the  use  of  all  and  every  or  such 
one  or  more  of  his  children,  for 
such  estate  and  estates,  and  in 
such  parts,  shares,  and  propor- 
tions, and  with  such  h'mitations 
over,  and  charged  with  such  an- 
nual or  gross  sums,  such  limit- 
ations over  and  charges  to  be  to 
or  for  the  benefit  of  the  same 
children,  some  or  one  of  them, 
and  in  such  manner  and  form  as 
the  father  should  appoint.  The 
father  afterwards  appointed  the 
estate  to  trustees  and  their  heirs, 
upon  trust  to  pay  the  rents  and 
profits  thereof  to  his  daughter, 
who  was  a  married  woman,  for.her 
sole  and  separate  use  during  the 
life  of  her  husband,  without  power 
of  anticipation:  Held,  that  the 
appointment  of  the  estate  to 
trustees  for  the  separate  use  of 
the  daughter  during  the  joint 
lives  of  herself  and  her  husband 
was  a  valid  exercise  of  the  power. 
Thornton  v.  Bright.        Page  230 

PRACTICE. 

1.  A  party  against  whom  an  at- 
tachment has  issued  for  want  of 
an  answer,  cannot  file  an  answer 
and  demurrer  to  the  bill,  even 
although  no  further  step  in  the 
process  has  been  taken  ;  and  it 
makes  no  difference  in  this  re- 
spect, that  the  demurrer  is  only 
to  a  part  of  the  discovery  sought, 
and  not  to  the  relief.  Vigers  v. 
Lord  Audley.  49 

2.  When  an  order  has  been  made  at 
the   hearing,    directing   that    the 


cause  shall  stand  over,  but  giving 
the  Plaintiff  leave  to  amend  by 
adding   parties,    if  the   Plaintiff, 
after  having  added  some  parties, 
is  desirous  to  add  others,  he  must 
apply  for  further  leave  so  to  do: 
and  that  application  must  be  made 
to  the  Court,  and  not  to  a  Master. 
Biedermann  v.  Sei/mour.  Page  117 

3.  Discussion  of  the  principles  upon 
which  a  specialty  creditor  whose 
debt  is  also  secured  by  a  mort- 
gage or  lien  should  prove  his 
debt  under  a  decree  in  a  credi- 
tor's suit.  Sir  (7.  Leach's  decision 
in  Greenwood  v.  Taylor  (1  Russ. 
Sf  Mj/lne,  185.)  questioned.  Ma- 
son  V.  Bogg,  443 

4.  The  Court  has  a  right  to  advance, 
at  its  discretion,  any  cause  which  is 
ripe  for  hearing.  Semble^  the  Lord 
Chancellor  has  no  jurisdiction  to 
discharge  or  var}'  an  order  made 
for  that  purpose  by  the  Master  of 
the  Rolls.  Hutchinson  v.  Stephens, 

452 

5.  A  motion  for  leave  to  examine 
witnesses,  and  that  publication 
may  be  in  the  meantime  en- 
larged, after  publication  has  actu- 
ally passed,  is  not  an  application 
which  comes  within  the  meaning 
of  the  3  &  4  W.  4.  c.  94.  *.  13.,  but 
ought  to  be  made  to  the  Court  in 
the  first  instance.  Carr  v.  Applf- 
yard.  476 

6.  A  party  against  whom  an  attach- 
ment has  issued  for  disobedience 
to  an  order,  may,  notwithstanding 
the  attachment,  move  to  dis- 
charge the  order.  Brown  v.  A'^tc- 
alt.  558 

7.  Ser- 
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7»  Service  of  a  notice  of  motion 
upon  a  Defendant,  before  he  has 
appeared  to  the  bill,  is  irregular, 
unless  the  leave  of  Court  has 
been  previously  obtained.  ///// 
V.  Rimell.  Page  64rl 

6.  A  cause  may  be  set  down  for 
hearing  in  the  cause  book  of  the 
same  term  in  which  publication 
has  passed,  provided  it  be  not  set 
down  until  after  the  last  day  of 
the  term.     2\tmer  v.  Hitchon* 

710 
See  Amendment. 
Costs,  2,  3. 
Interpleader,  2. 
Occupation  Rent. 

PRIVILEGE. 

See  Contempt. 

PROTECTOR. 
See  Lunatic,  3. 


RECEIVER. 

Receiver  granted,  at  the  instance  of 
an  executor,  pending  a  suit  in  the 
ecclesiastical  court,  to  have  the 

;  probate  annulled ;  the  Defendant, 
who  was  the  party  impeaching  the 
will  and  setting  up  an  intestacy, 
having  by  her  own  acts  prevented 
the  executor  from  getting  in  the 
assets.     Marr  v.  Liiilewood.    4-54 

REFUNDING. 

The  circumstance  that  an  intes* 
tate  s  personal  estate  has  been  dis- 


tributed, in  a  suit,  among  the 
persons  appearing  to  be  his  sole 
next  of  kin,  does  not  necessarily 
preclude  other  persons  having  an 
equal  title  to  that  character,  from 
afterwards  instituting  a  new  suit 
against  the  next  of  kin  who  have 
been  thus  overpaid,  and  compel- 
ling them  to  refund  a  proportion 
of  their  shares.  Savcyer  v.  Birch- 
more.  Page  611 

RESIDENCE. 
See  Charity,  1. 

RESIDUARY  DEVISE. 
See  Will,  3. 

REVOCATION. 

By  a  written  contract  for  the  pur- 
chase of  an  estate,  it  was  stipu- 
lated that  the  conveyance  should 
be  made  to  the  purchaser,  hifl 
heirs,  appointees,  or  assigns.  The 
purchaser  immediately  aflerwarda 
made  a  devise  of  the  estate,  and 
subsequently  took  a  conveyance 
of  it  to  himself  and  his  heirs,  to 
the  usual  uses  to  bar  dower: 
Held,  that  the  devisee  could  not 
make  such  a  title  as  a  purchaser 
would  be  bound  to  accept,  inas- 
much as  all  the  existing  autho- 
rities shew  that  the  devise  was 
revoked  by  the  subsequent  con- 
veyance. Bullin  V.  Fletcher.  432 
See  Will,  1. 


SERVICE. 
Sec  Practice,  7. 

SETTLE- 
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SETTLEMENT. 

On  a  treaty  of  marriage,  carried  on 
in  LandoHf  between  the  only  son 
of  an  English  Marquess  and  the 
daughter  of  a   Scotch  Earl,  the 
terms  of  a  marriage  settlement 
were  embodied  in  a  paper,  called 
**  Proposals ;"  which    paper  was 
approred  by  the  respective  fathers, 
on  behalf  of  their  children.     The 
Proposals  stipulated  tliat  the  Earl 
should   pay  or  advance,  as  the 
portion  of  his  daughter,   certain 
sums  of  money,  at  the  times  and 
in  the  manner  therein  specified; 
and  that  in  consideration  of  those 
sums   and  of  the  marriage,  the 
Marquess  and  his  son  should  con- 
cur in  charging  large  estates  in 
England^  Ireland^  and  the  West 
IndieSi  with  certain  provisions  for 
the  husband,  during  his  father's 
life,  and   for   the    wife   and  the 
younger  children  of  the  marriage.; 
and  subject  thereto,  should  settle 
the  same  estates  upon  the  Mar- 
quess and  his  son,   successively, 
for  life,  with  remainders  to  the 
issue  of  the  marriage,  according 
to  the  series  of  limitations  therein 
specified.      The    Proposals    con- 
cluded with   a  proviso,  that  the 
settlement    should     contain    the 
usual  powers  of  appointing  new 
trustees,  the  usual  clause  of  in- 
.  demnity  to  trustees,  and  all  other 
usual  and  necessary  clauses.     A 
settlement  was  then  prepared  and 
executed  in  London,  to  which  the 
intended  husband  and  wife,  with 


their  respective  fathers,  and  cer- 
tain other  persons,    as  trustees, 
were  parties,  and  of  which  the 
provisions,    though     different    in 
several  particulars,  were  similar  in 
their   general    character    to    the 
terms  contained  in  the  Proposals; 
and    the    marriage    took    effect. 
Many  years  afterwards,  the  Earl, 
who  was  a  domiciled  Scotchman, 
died,    leaving    a    large  personal 
estate ;  and  a^  suit  liaving  been 
thereupon  instituted  in  Scotland, 
in  which  all   persons,  who  were 
competent  to  contest  the  question, 
intervened,  it  was  adjudged  by  the 
Court  of  Session,  and  also,  on  ap- 
peal, by  the  House  of  Lords,  that, 
according  to  the  law  of  Scotland, 
the  daughter  of  the  deceased  Earl 
was   entitled  to   a  proportionate 
share  of  her  father's  personal  es- 
tate, called,  in  that  law,  her  legitim, 
inasmuch    as   she    had    not   re- 
nounced that  right  by  her  mar- 
riage   settlement,    or    otherwise. 
Very  shortly  before  this  decision 
of  the  Court  of  Session,  the  Propo- 
sals, which  had  been  mislaid,  were 
discovered;  and  the  present  bill  was 
then  filed  against  the  husband  and 
wife,  alleging  that  the  settlement 
had  been  prepared  in  pursuance, 
and  on  the  basis,  of  the  Proposes; 
that  in  Scotland,  a  clause  barring 
legitim  was  a  usual  and  necessary 
clause,  in  the  marriage  settlement 
of  a  child,  for  whom  the  father 
thereby  advanced  a  portion ;  that 
the  proviso  in  the  Proposals  was 
understood  by  all  the  contracting  • 
parties  as  applying  to  and  com- 
prising 
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prising  such  a  clause ;  that  as  no 
such  clause  was  to  be  found  in  the 
settlement,  as  executed,  the  set- 
tlement did  not  effectuate  the  in- 
tention of  the  contract,  as  ex- 
pressed in  the  Proposals ;  and  that 
it  was  in  this  respect  erroneous, 
and  ought  to  be  reformed.  The 
bill  prayed  a  declaration  accord- 
ingly, and  that  in  the  meantime 
the  Defendants  might  be  restrain- 
ed by  injunction  from  proceeding 
to  enforce  the  decree  obtained  in 
the  Scotch  Court  for  payment  of 
the  sum  found  due  to  the  Defend- 
ants on  account  of  the  legitim. 
The  Lord  Chancellor  dissolved 
the  injunction,  which  had  been 
granted  by  the  Vice-Chancellor, 
and  held, 

First,  that  the  proviso  was  to  be 
construed  with  reference  to  the 
subject-matter  and  objects  of  the 
settlement,  which  was  in  the  En- 
glish form,  and  applied  exclusively 
to  English  subject-matter;  and< 
that  a  clause  barring  legitim, 
therefore,  could  not  be  considered 
as  comprehended  under  it : 

Secondly,  that  whereas  the  claim 
to  legitim  could  only  be  barred  by 
an  express  contract,  between  the 
father  and  the  daughter,  to  that 
effect,  the  father,  in  approving  of 
the  Proposals,  was  acting  on  behalf 
of  his  .daughter,  and  not  as  a  party 
dealing  adversely  with  her,  for  the 
purchase  or  renunciation  of  her 
rights. 

Thirdly,  that  there  was  no  suf- 
ficient evidence  to  shew  that  the 
Proposals  constituted    the    final 
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contract  of  the  parties,  and  had 
not  been  varied  by  some  subse- 
quent agreement,  prior  to  the  ex- 
ecution of  the  settlement. 

The  Court  will  not  reform  a 
settlement,  on  the  ground  of  mis- 
take, unless  the  evidence,  as  to 
the  mistake,  and  as  to  the  real 
intention  of  the  parties,  is  per- 
fectly clear  and  satisfactory. 

Whether  the  Court  would  en- 
tertain such  a  suit,  on  the  ground 
of  the  discovery  of  matter  con- 
stituting a  new  case,  after  the 
subject  of  the  suit  had  been  ad- 
judicated upon  and  disposed  of 
by  a  foreign  tribunal  of  compe- 
tent jurisdiction,  when  it  did  not 
appear  that  the  new  matter  might 
not  still  be  made  available  before 
the  foreign  tribunal,  according  to 
the  course  of  proceeding  there, 
gtuere.  The  Marquess  ofBreadaU 
bane  v.  The  Marquess  of  Chandos* 

Page  711 

SHIP. 
See  Construction  of  Statutes. 

SHIP  REGISTRY  ACT. 

The  Court  will  entertain  a  suit  for 
an  account  of  the  freight  of  a 
ship,  grounded  on  a  contract 
which  also  contains  stipulations 
affecting  to  give  an  ultimate  right 
of  property  in  the  ship,  and  which 
may  not  be  capable  of  being  re- 
cognised or  enforced  as  a  whole, 
for  want  of  being  registered ;  pro- 
vided the  title  to  the  freight  is 
distinct  from  and  does  not  neces. 

3  £  sarily 
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sarily  depend  upon  a  title  to  the 
ship  claimed  under  such  contract. 
Davenport  v.  Whitmore.  Page  177 

SOLICITOR. 

See  Costs,  2,  3. 

STATUTES. 

1.  3  &  4  fT.  4.  c.  74.     In  the  Matter 
()fNetvman.  *    112 

2.  3  &  4  fT.  4.   c.  27.     PhiUipo   v. 
Munnings.  309 

3.  3&4  ^.4.  C.94.  X.  13.     Carr^. 
AppUyard.  476 

4.  53  G.  3.  c  159.   Dobree  v.  <ScAro- 
(ffr.  409 

5.  6  W*  4.  c.  76.     Attorney-General 
V.  Mayor  of  Norwich*  406 

Attorney-General  v.  Aspinatt.  613 

6.  1  fT.  4.  c.  60.     /»  Me  Mfltt^  o^ 
Prideaux*  640 


SURETY. 
Sef  Construction,  3. 


TRUSTEES. 

See  Breach  of  trust. 
Charity,  2. 
Demurrer,  2. 
Infants. 


TAXATION. 
See  Costs,  2,  3. 

THEATRE. 
See  Partnership. 

TRUST. 

See  Breach  of  Trust. 
Limitation  Act. 
Will,  2. 


VENDOR  AND  PURCHASER, 

By  conditions  of  sale  it  was  stipu- 
lated that  the  vendor  of  an  estate 
which  was  sold  in  lots  should  de- 
liver an  abstract  of  the  title  to 
the  purchasers,  and  deduce  a  good 
title,  but  that  as  to  a  part  of  the 
estate,  acquired  under  an  inclo- 
sure,  he  should  not  be  bound  to 
shew  any  title  thereto  prior  to  the 
award;  and  it  was  farther  stipu- 
lated that  the  vendor  should  de- 
liver up  to  the  largest  purchaser 
in  value  all  the  title  deeds  and 
other  documents  in  his  custody, 
but  should  not  be   required  to 
produce  any  original  deed  or  other 
documents  than  those  in  his  pos- 
session and  set  forth  in  the  ab- 
stract :  Held,  on  the  construction 
of  these  conditions,  that  they  did 
not  relieve  the  vendor  from  his 
liability  to  verify  the  title  shewn 
upon  the  abstract  by  producing 
the    title  deeds    themselves,  or, 
if  any  of  them  were  not  in  his 
possession,  by  other  satis&ctory 
evidence. 

If  a  vendor  intends  to  deprive  a 
purchaser  of  the  right  to  the  pro« 
duction  of  any  evidence  necessary 
to  verify  the  title  beyond  what 

the 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


763 


the  title  deeds  in  his  own  custody 
will  supply^  he  is  bound  to  make 
that  intention  previously  known 
to  the  purchaser  in  clear  and 
explicit  terms.     Southby  v.  HutU 

Page  207 

VERIFICATION  OF  AB- 
STRACT. 

See  Vendor  and  Purchaser. 

VISITOR. 

See  Charity,  1. 
College. 


WARD  OF  COURT. 

The  Court  will  not  make  an  order, 
permitting  the  removal  of  its  in- 
fant wards  out  of  the  jurisdiction, 
for  the  purpose  of  residing  per- 
manently abroad,  except  in  a  case 
of  imperative  necessity;  as,  where 
it  is  clearly  proved  that  a  con- 
stant residence  in  a  warmer  cli- 
mate is  absolutely  essential  to 
their  health. 

Such  an  order,  if  made,  ought 
to  comprise  a  scheme  for  the 
education  of  the  infants,  as  well 
as  a  provision  for  informing  the 
Court  from  time  to  time  of  their 
progress  and  condition,  and  an 
undertaking  to  bring  them  within 
the  jurisdiction  when  required. 
Campbell  v.  Machay.  SI 

WILL. 

1.  A  testator  by  his  will  gave  3000/. 
to  his  brother  B.  for  lifei  with  re- 


mainder»  as  to  1000/.,  to  his  wife 
for   life;   remainder,   as   to    the 
whole,  to  his  children;  he  then 
gave  6000/.  to  his  sister  S.  for  life, 
with  remainder  to  her  husband 
for  life,  remainder  to  her  children; 
and,  after  bequeathing  10/.  a  year 
to  each  of  his  two  maid  servants 
for  their  lives,  he  gave  all  his  real 
estate,  and  the  residue  of  his  per- 
sonal estate,  to  bis  sister  H.  ab- 
solutely. By  a  testamentary  paper, 
described  as  a  codicil  to  his  will, 
he  left  his  brother  B*  an  equal 
share  of  his  effects  with  his  sis- 
ters, to  have  the  interest  for  his 
life,  with  remainder  to  his  chil- 
dren, subject  to  a  life  interest  in 
1000/.  to  his  wife,  if  living  at  his 
death;  and  his  sister  S*  was  to 
have  an  equal  share  with  his  sister 
H.   By  a  subsequent  testamentary 
paper,  abo  described  as  a  codicil, 
he  left  his  two  maid  servants  10/. 
a  year  each  for  their  lives,  and 
nominated   a   person   to   act  as 
trustee  with  the  executors  named 
in  the  will : 

Held,  upon  the  effect  of  all  the 
testamentary  papers  taken  toge- 
ther, that  the  will,  though  modi- 
fied, was  not  wholly  revoked  by 
the  first  codicil ;  and  that,  in  lieu 
of  the  6000/.  legacy  given  them 
by  the  will,  S,  and  her  children 
were  entitled  to  one  third  share 
of  the  personal  estate,  in  the  same 
manner  and  subject  to  the  same 
limitations  as  had  been  expressed 
by  the  will  with  respect  to  that  le- 
gacy.    Cookson  V.  Hancock. 

Page  606 
2  £  2  2.  A  tes- 
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2.  A  testatrix  by  her  will  bequeathed 
all  her  personal  estate  to  C*y 
whom  'she  appointed  one  of  her 
executors,  for  his  own  use  and 
benefit  for  •  ever,  trusting  and 
wholly  confiding  in  his  honour, 
that  he  would  act  in  strict  con- 
formity with  her  wishes.  After- 
wards, on  the  same  day,  she  exe- 
cuted a  testamentary  paper,  which 
contained  a  list  of  a  number  of 
persons  by  name,  and,  among 
others,  the  name  of  the  person 
who  was  her  sole  next  of  kin,  with 
the  several  sums  to  be  given  to 
them  respectively,  and  concluded 
with  a  declaration  that  such  was 
the  testatrix's  wish : 

Held,  upon  appeal,  that  C.  took 
the  personal  estate  for  his  own 
use  absolutely,  subject  only  to  the 
payment  of  the  legacies  specified 
in  the  testamentary  paper,  and  of 
three  other  sums,  which  C  by  his 
answer  admitted  that  the  testa- 
trix had  directed  him,  and  which 
he  submitted  to  pay.  Wood  v. 
Cox.  Page  684 


S.  A  testator,  after  bequeathing  a 
number  of  pecuniary  legacies  to 
different  persons,  and  giving  a 
certain  field  to  his  godson,  di- 
rected that  all  his  debts  and  the 
above  legacies,  should  be  paid 
and  discharged  within  six  months 
afler  his  decease ;  and  all  the  rest 
and  residue  of  his  estate,  both  real 
and  persona],  he  gave  to  N*  The 
personal  estate  proving  insufficient 
to  pay  the  debts  and  legacies,  it 
was  held,  upon  demurrer  to  a  bill 
by  some  of  the  legatees  seeking 
to  charge  their  legacies  on  the 
real  estate  which  passed  under  the 
residuary  devise  to  N., 

First,  that  there  was  no  equity 
in  favour  of  pecuniary  legatees, 
to  have  the  assets  marshalled,  so 
as  to  throw  the  debts  upon  the 
real  estate  devised  to  A^. ;  but. 

Secondly,  that  both  the  debts 
and  legacies  were,  by  the  words 
of  the  will,  effectually  charged 
upon  that  estate.  Mirehouse  v. 
Scaife.  Page  695 
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